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' In the Year OneThou$and, fline Hundrd Eighty-One.

. : AN ORDNANCE
,

" "

"

. -
-

"

In mnendmenf to an ordinance formerlv entitled: '°The
. General Ordirmices of the cm of Cambr1dod°as revised in

,

: "

.
.

" """ '"..· .-

.

'

.
!972 hnd now.desi'gnatedas "The Code of the Citv of Cam-

' '" '" ," "

.
"' "

.
. .

.
,

bridge.",
'

.
.·.

.

:.

-. . .
·

.

"

"'
,

Be .it ordoined by the City Council of the City of
·

.
' ."" "

'

"

- . ' · ' ' CQmbridae as follows:, ,

· " ThM ChaMer Thirteen enfhed"Offenses" is herc'bv.

.
"

. amendedas follows:
. ·.

:

' - ' :

. "
-

- ' L By inser1Min secfkm 13-4 entitle "Smokin
.

' '

. .

"

'Prchibhed,°' as appearing in Ordinance Number&9
ofi -"· "

. - .-
-

-"

.
"· '

·
. - September 15, ms after sub-section(e), the fo|lowino'.'" '

,
" "

-

-
"

·.
"' '"-

·

.
- subsection:, . .

' ' " ". " -.

.
- -.- .. . (e'h) No personshall srhokein the areasof any' '"

- " " · - - ' - restaurant used for foodpreparation, or in the areas (xjen
,

' '"
"

· '

.

'
' '

'.' "
· '

' ' '-
'"

to the Berieralpublic in anv restaurant which has a seating. .

. · . .-.
' "

' " capacifv in excess of fil¶V (SO) patrons, except that theb· .' ' "
t . - .

" "
"

, managerjient of any such restaurant mav desiQnafe.

. .
.

'

.
" . prckye11v ventilated waitim loume, andeatim areas as'

'
·

'
' smokim areas,provjded that no more than 75 percent of:

"
-

" "."

.

'

.
·"

. fhe area available for each such purpose,and no more than,,
,', " '·'

,

'

. 75 percent of the·tota1 seatingcajmcitY, mav be so'
'

., .

'

' · designatedas smoking areas,and further movided that" · t

any areo so deMnated beconspkuouslv labeled as such.
.

- "

. .

"

. - 2. By insei"fingafter said section '13-4 the following
.

'. .

, ... .
-·

. . · . . .
- ' ' " section: - '

·' '- .'" " ' " -" " .'. "'-"" ""
" ·"

-
" "" '.

· "" " Section13-4A. Free distribution of smcking of tcbacco'"
,

'
·· ' '

· ° ' products prohibited.' "

'
.'

'.-' . ·. -- -
.

" Nopersonshall, except at full market price, in or Upon '
t

'

· · --
.

" " '

'.. "
. a"nypBrt of the streets, parks, public wounds. public t

' "'P
, buildims, or other wblic placeswithin the Citv of·- .

· "
.

"

'
- ·

. .
CBmbridge,distribute or allow tobe distributed anv

,
.

.-'" " .:
..

" "

.· " " .'
' "

." " $m&ingor tcbaccowodud for my commercial purpose.' ." ' "

. - Anv personwhoviototes this sectionshall be punished'
·

"'
. -

'
.

"

. .
"

-

'

. bv a fine of not tess than fwentv nor more thm fiftv dollars.. . . ...

' . .
-

.- P.assed to a second readirw at the Citv Councilmeefinq ,-' '

.,
·

' '

,

" "
. - of December7, )98Pondon or after December21, 1981 the

... I .

. . ,
'"

.
. .

'

questioncomeson passi|ig toteordained." .
" - ""

· '-'-. i.". :- .'
· "'

" ATTEST:"— Paul E. Healv. Citv Clerk.'
" '- ' ·. .j -.': ji.',

. " '.
. · ' .

." Dec. 10' ' : '

' ".
. :" " ' ' "

- "· ' - . -
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CHAPTER 36. CIGARETTE LABELING AND _i - ADVERTISING

"
.

' '
'

·

" '.
.

,

"'
"

,—,

'
- Section --

d M "

,

133 i. Declaration of policy — —,
¶ !332. Definitions I "7T"7:""

' 1333. Labeling
_, ' , \

" 1334. Preemption
A

)

.
1335. Unlawful advertisements on electronic media "

_"·
. F'

'

.

"
' 1336. Authority of Federal Trade Commission s

_,'1337. "Reports to Congress
.

'
' 1338. Criminal penalty 1

_
" i.=""'

1339. Injunction proceedings " '

1340. Cigarettes for export ,i

"
"

L "
" 0 "

' ' "

·"
' " " " "="r,

'

3
_

,'
.¶

.
0

"
e©

' § ,1331. Declaration of policy "

~ :0 ' 0

"' ' " CT t"It is the pobcy of the Congress, and the purpose of this Act [15 USCS
.

"
§§ 1331 et seq.], to establish a comprehensive Federal program to deal with !

-"
"

I

,

" ° " . · . ..
._L 'TUIT_ . m,: ,c@aretle labeling and advert]slng with respect to any Te]at}onship between a " ""

"-smokMg and heahh,.whereby— ' :
. · K

)

,
(I) the public may be adequaiely informed that cigarette smoking may

'"1
" =-: '

.
be hazardous to health by inclusion of a warning to that e¶ect on each

'
1

"

",

,' .package of cigarettes; and 7

"
.

#

,
· "= ~i= -

.,

(2) commerce and the national economy may be (A) protected to the i ·T =- " ·",,.:-

,. .

' y'ximum exignt. consisient with this declared policy and. (B) not : ^""=4-" - "

.
· impeded by diverse, nonuniform, and confusing cigarette 1abe)iiy; and ii" "i T7 ,:'t

· advertising reµ)ations with respect to any relationship betweeri smoking
I!" =3: =""t' maiF:;

' · and health. ' ' - 2 _="'"- '
'

'
"

' ' "-S" "" " ·ii9:""
" (July 27, 1965, P. L. 89-92, § 2, 79 Stat. 282; Apr. 1, 1970, P. L. 91-222, i". -,.£:" "'""

,

§ 7, 84 Stat. 87.) ii ='© '". r"i. "
Q

.
¶m ' d

' ·+IP +* r. . *;

' ' ' ·

-

" ':=. " !yp "'L . _
, HISTORY; ANCILLARY LAWS AND DIRECTIVES .' "

/
. Amendments (uit'h efTective &ies): ",",,- ¶-¶ql

::". z"::=4
,.

1970. Act Apr. i, 1970 (see 1970 efieciive date note to this section).
"_

" : ~:~ ?-'=
k

' ' '
'

.-
Sec. 2 reenacted this section without change. "-- =- -p-" j

" F
.::

: ' ' ' .
· " "=.A

' t - .
" a Y-

, EfTtctive &te of 'Act:
' m." "" ' _

.E

- - "' "-

Section 11 of Act July 27, 1965, provided: "This Act [15 USCS ·" '&'¢7' G'-"'
" '

"

§§ 1331-l 340] shall take cfTcct on January 1,·1966." ' "N¢:1'"
' E.fTective date of "1970 8mendhjents: : ==_

z3j g
. Section 3-of Act Apr. 1, 1970, provickd: "Stction 5 of the amendment

_:= ';= "3made by this Act [IS USCS § 1334] shall take efTect as of July ], 1969. >d-' "" "= ·
"

+

' Section 4 of the Zimendment made by this Act [IS USCS § 1333] shall - ~4"_ "Z'%"". ".,
,

take efTect on the first day of the seventh "calendar month wbich begins ' =eE> -;'"E""-="" "
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" '
.

. afier the daie of ihe enactment of this Act fenacted Apr. 1, 1970). All.q ' " " other PTOviqic)j)s of the amendment made by this Act except uhere
otherwise specified shall take dTect on January ], 1970."

1

=_ '

. Short titles:

" .j
"

Section ] of Act July 27, 196!$, P. L. 89·92, 79 Stat. 282, providcd:
"This Act may be cited as the 'Federal Cigarette Labeling and. _

— -
' Advertising Act." For full ·c1assification of this Act, consult USCS«

- Tables volumes.
Section ] of Ac1 Apr. ], 1970, P. L. 91-222, 84 Stat. 87, provided:

,
"This Act may be cited as the 'Public Health CjEarette Smoking Act of
1969'." For full cla'oification of this Act, consult USCS Tables vol-
umes.

'

.
Section 1 of Act Sept. 21, 1973, P. L. 93-109, 87 Stat. 352 provided
that "this Act. may be cited as the °Litt1e Cigar Act of 1973'." For full'

. classification of this Act, consult USCS Tables volumes.

Other provisions:
Separability. Section 12 of Act July 27, 1965, as amended by § 2 of
A"ct Apr. ], 1970, provided: "'If any provision of this Act [IS USCS
§§ 1331 et seq.] or the application thereof to any person or circum-

= stances is held imalid, the other provisions of this Act and the
application of such provision to other persons or circumstances shall
not be afTected thereby."

CROSS REFERE>CES
. Preemptkn of state law, IS USCS § 1334.

Fair PackaginE and I.3t)e]ing Act, 15 USCS §§ 1451 el seq.
Labeling requirements under Consumer Product Safety Act, 15 uses§ 2063.

RESEARCH GUIDE
Am Jur:
55 Am Jur 2d, Monopolies, Rextraints of Tiade, and Unfair Trade
Practices § 883.

Am Jur Proof of F8cts:
Tobacco Hazards and J-eEa] Liability, 12 Am Jur Proof of Facts, p."

345.
.

§ 1332. Definitions
As used in ihis Act [15 USCS §§ 1331 et seq.]—

(I) The term "ciEare1te"' means— .
,

'
'

(A) any Toll of tobacco wrapped in paper or in any substance not
containing tobacco, and
(B) any tc'jj of tobacco wrapped in any substance containing tobacco
which, because of its appearance, the type of tobacco used in the

"
' filler, or its packa£ing and labeling, is likely to be ofTered to, or7
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15,USCS § 1333
Commerce and Trade

Cigarette
' § 1333. Labeling

(b) No requ
It shall be unlawful for any person to manufacture, import, or package for imposed um
sale or distribution within the United States any cigarettes the package of any cigarett
which fails to bear the following statement: "Warning: The Surgeon

. provisions o"
General Has Determined That Cigarette Smoking Is Dangerous to Your (July 27, 19
Health." Such statement shall be located in a conspicuous place on every § 2, 84 Stat.
cigarette package and shall appear in conspicuous and legible type incontrast by typography, layout, or color with other printed matter on thepackage.

Amendr

(July 27, 1965, P. L. 89-92, § 4, 79 Stat. 283; Apr. I, 1970, P. L. 91-222,
1970. a

§ 2, 84 Stat. 88.)

§3 of µ
I

2 added
HISTORY; ANCILLARY LAWS AND DIRECTIVES

"(p) N'
Amendments (m ith efTective dates):

, the ach
1970. Act Apr. I, 1970 (efTective "on the first day of the seventh confom
calendar month which begins after"' 4/i/70, as provided by § 3 of ACt, :°(C) E)l°
set out as 1970 efTective date note to 15 USCS § 1331). Sec. 2

in this
sutMi1u1ed '"u'arninE: The Surgeon General Has Determined That affect, t
CiEarefte Smoking Is DaneeTous to Your Health"' for '"Caution: unfair c
Ciµretie Smoking May Be Hazardous to Your Heahh'."

to akin
the aut)CROSS REFERENCES
st afeme

"(d)(j)
Definitions, 15 USCS § 1332.

a repor

Preemption of other labeling requirements, 15 USCS § 1334.

efkctivt
Annual rtpc'rls to Congreu concerning dTectiv'eness of ciprette labeling, 15

current
USCS § j337(b).

such Te(

Criminal penahies, 15 USCS § 1338.

"(2) T)

Injunctions aEainst violation ofAct, 15 USCS § 1339.

Cong"'
Exemption of packaµs of ciearet|es to be exponed, 15 USCS § 1340.

L Act, an

This section is referred to in )5 USCS § 1334.

= retie la'
ing and

RESEARCH GUIDE

may dcAm Jur:
55 Am Jur 2d, Monnpnlies, Restraints of Trade, 2nd Unfair TradePractices § 883.

Definition'Am Jut Prnof of F8cts:
Tobaccn Hazards and Lq;a1 Liability, 12 Am Jur Proof of Facts 345.

Am Jut
§ 1334. Preemption

55 Am
Practic'

(a) No statement Te]ating to smoking and health, other than the stalementrequired by section 4 of this Act [IS USCS § 1333], shall be required on Am Ju'.
any cigar,ette package.

Tobac'150
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' C]garettes
15 USCS § 1334 · '

.
.

.

.
,

.. .
.

i
0

r
'"(b) No requirement or prohibition based on smoking and health shall be

!:

·or .-

' imposed under Staie' law with respect 10 the advertising ot promotion of !i = .—0
0 .

0 0

c of
"

. , any ciµreites the pdckages of which are labeled in conformity with the if
eon ·

-
'

,

provisions of this Act [IS USCS §§ 1331 el seq.]. jl
.Du' ' (July 27, 1965,"P. L. 89-92, § 5, 79 Stat. 283; Apr. 1, 1970, P. L. 91-222,

:

; "
"y ' § 2, 84 Stat. 88.)

:

'in ..

"

:

'e

0
0

the
,
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t
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.

22,
'

'

"- "Amendments (with efkctive dates):
1!

: . .· 19i0. Act Apr. ), 1970 (efective "'as of July ), 1969"', as pTovided by i

_,

" "
.

· ,

'
.

"

0

.
' § 3 of Act, set.out as 1970 eACctive date noie to 15 uses § 1331). Sec. '

2 added subsec (b) and deleted former subsecs. (b)-(d) which Tead:
_

k

'

0

t

.
' " "(b) No statement Telaling to smoking and beahh shall be required in ? '

.

' 'the advertising of any cigarettes the packages of which aTe labeled in '0
- . conformity 'with ihe pro'"isions of this Act. .0

0

.
V

"(C) Except as is otherwise provided in subsections (a) and (b), nothing , ~"
Q

. .

'
" " ' in this Act shall be consirued to limit, resirict, expand, or otherwise ' '

—·0 0
¶

" ' ' - 'ajTect, !he auihority of the Federal Trade Commission with respect to i:
0 .

C
- t unfair or deceptive acts or practices in the advertising of ciEaretles, nor g'

' " '· to affirm or deny the Federal Trade Commission's holding that it has
I!

" "" " "-
"

the authoriiy to issue trade rCgdation rules or to Tequire an a¶irmativc
'$ ""

.
" · 0 0 0

.
·

"
· stalement in any c]Baret1e advertisement. ' =-"

P

' "(d)(1) The Secretary of Heahh, Educaiion, and u'e]raTe shall lransmil ' "
.

'
.

- a report to the Congress not Ja1er ihan eighteen monihs after the
-,

->ME
:

'a! .
efective daie of this Act, and annually thereafier, concerninf (A)

b

.

' cunCnf information on the healih consequences of $moking and (B)
. _==

"

, , ,

such recommendations for legislation as he may deem ar'pTopriale. · t u
""(2). The Federal Trade Commission shall iran'rnii a Tepor1 10 ihe i' -m ·t

Congms not later "ihan cighieen mcmihs after the efTecti'"e date of this i. F "
_

' t .. _
· _ .

b

'

, ·,
"

' ' b. Act, and annually 'thcreafier, concerning (A) the efTecthcness of ciga- t. -m
_:

"
"

4

·.
' retie labeling, (B) cunen1· practices and methods of cigaTetle acMrtis- : "" '

-

' "
.

·
"

.
f "

ine'"and pTomotion: and (C) such recommendations for legislation as it ;
-

I
. - .

.

' '

.

·

,

"

.

' " .may deel?) appropriate." . .
"
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15 USCS § 1334 Commerce and Trade Cigarettes
INTERPRETIVE XOT£S AND DECIS1O>'S '

,,,f, 8dvcrnqing is

Since piternpn'e µoU»ions of IS l'SCS Prml\l(pn% d 13 L'SCS § j334(b) dc' not com-
tising is Jess vig

S 1334(b) apply Li) °'ad\er:ikin£ or prcmntinn." Meidy rycm)p| 'itatc kgislaricm in field, state has orms of speech;

such kp'latinn CJntr nm pmiude price chfTeren- riC'h{ jr' rryin:e ciWe|tc prices Lg) reflect laxes
fek\Nion advertisi

tial or mjuiremeni that prices be pcmcd. and ha«d cm )CrclS M tar nicotine, and tCl require types or advcrtisi

such kEi%la|)c)n U)u4 did not in\ahddfe New that pncr difkrence be clearly marked on gjj
Yurk Cit;.' lax reguMic'm Umebj (I) tin on price ij\t\. bilk, a±ertixements, catalop or pub·
sale nf ciEarelte$ uaq baqed (itj tar and ni,Mtin' lka:ic'ns rmaininE to sale of ciµrettes LonE § 1336. Aut
comcnt and (2) dike:ence in mail rrlt't d kland Jbbacco Co v Lind$3} (1973) 74 Misc 2d
ciµrettcs uar requtrc'd to be di IC@·1 rquhaienl >6 'S2d 59, aEd 42 App 0)\ 2d 1056, (a) The Feeler
to amnunr of 12a anrihmbk to theii iar and US, 343 j 7

with tnicminc cement 'F'rcyjt \ Ccmk (]Q'4) 34:XY2d m NYS?d 1?2, afTd ;4 Nj'2d 748, 357 NYS2d 1971, ' e

j(Q 3% h'j'S2d 2$9, 3j2 k"E2d 4$2,
'·, 504. 313 NE2d 794. to cigarette ad

Trade Commi

. . .
such pending

§ 1335. Unlawful advertisements on ekctronsc mecha
. of the determi

Afier Jiinuary ], 1971, it shaU be unlawful to advertise cigareites and little regdaiion rule
ciEars c'n any medium oi electronic communication subject lo the juri>dic- trade regujati
iion of the Federal Communic:ninns Commission. months after t

(July 27, 1965, P. L. 89-92, § 6, 79 Siat. 2R3; Apr. ], 1970, P. L. 91-222, rule, in order t
§ 2, 84 Stat. 89; Sept. 21, 1973, P. L. 93-)09, § 3, 87 Siat. 352.) (b) Except as

§§ 1331 et seq
' HISTORY; A>'CIIJ..4RY LAWS AYD DIRECTIVES afTect the aut

1970. Ac! Apr. ], 1970 (cfk·cli\e Jan. ), 1970, as pjU'idcd bv § 3 of unfair or dece

Ac1, m out as 1970 efrec'!i\e late nole to }$ L'SCS § 1331) Sec. 2

h ' '
substitWed this section for foriim" >ection, which was reenacted without

(C) 'othmg m

c]j3nEe as IS L'SCS § 1338. affirm or den
authority to i

1973. ACt Sept. 21, 1973 (u¶ct"ti\C "ihirij davs afier" 9/21/73, as sfatemenl in a
prc'Uded 1)\' § 4 of ACt). Sec. 3 imerttd "arid jinji cigars".

(July 27, 1965,

CROSS REFEREXCES § 2, 84 Siat. 89

Definitinns, IS USCS § 1332.
,

HI
Prec'mpion of other ad\'ertisinE 'eqoij"ementb, 15 .JSCS § 1334(b).

Rqulation of ciµretit ad\'eni'inE by Federal Trade Conynission, )5 USCS Amendmen
§ 1336. 1970. Act
Criminal penahies, J5 USCS § 1338. "

out as 197

Jnjunctions against riolaticM of Act, 15 USCS § 1339. this wction
15 L'SCS §

RESEARCH GUIDE

Am Jur:
55 Am Jut 2d, Monopdie;, Re'trainls of Trade, and Unfair Trade Unlawful ciga

' Pmctices § 883.
"

' Am Jur Proof (bf Fmts:
Tc'baccci Hazards and Legal l.iahility, 12 Atn Jur Proof of Facts 345. Am Jur:

55 Am Ju

lXjj RJ'RE'I'I\'E NO'J ES AXJ) DECJS1O>"S P,,ciices §

Jn 15 1"4"S § 133$, Cnnjj"r' rr('h)bi|,cj ad- t'niir.1 Si.j¢·k \ Em (1974) ]61 App DC 312,
Am Jur Pr

\crsi4iI)E c'i ciE.ne||ek m) y;fdic) nr tcleritinn. hut 49f l·)d 138.

did nN jmMhit ciE!a¶c!|c4 ()y iheir Inc per 4c. P,,J,i!: ti..n 8Ezinq Tajin and tekUU,·n cip- TofuCCO H
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C,garet']'es 15 USCS § 1336 ll =r"=
' i! —" · tcnc ad\'erlibinE i$ comfil|jtit)na1. rj(KjUL"1 ach'er- basis and docs not \i()1ale due pn'cess Capiial !l =, _ _T

nbinE is )ess 'iE"T('U')j 1'T('|eL1ed ihan other Fhuadcasting Co. v Miiche)) (1971, DC Dm
E

.

" formt, of speech; di"Hnctic$n bctwcen ngdio and Col) 333 F Supp 582, alTd uiihnut op 40S US -==
tc]e\i$ion 8d\erti$in& on one hand, and other )(XX), 3) L Ed 2d 472, 92 S Ci 1289, j2'tO.

t
f ' . t

·

'

tyjxs of 'achertising on oiher, has reasonable '

" Tll M "_
X "" "

t j'
-

'
' ii -
§ i336. Authority of Federal" Trade Commission j: " "_ii

"

"

' (a) The Federaj Trade Commissicm shall not 'take any action before July I, 'i

S_if id

'

"

' 1971, with res'pect to its pending trade regulation rule proceeding i"e1ating :! : "

· to cigaretie advcrtising. If at any time on or afleT July 1, 1971, ihe Federal -!
_'.'€

Trade Commission determines it is necessary to iake action with respect to ,: :="_
.

' such pending trade reµ1ation rule proceeding, it shall notify the Congress 1 ='of ihe determinaiion. Such notificaiicm shall include the lexi of ihe irade i,
_ _a

"' " ' reµjation rule and a full statement of the basis for such deienmination. No : --=Ea:
'

· trade reµjation rule adopied in such proceeding may take efTect until six '

.4 months afier .the Commission has. noiified the Cong"ess of ihe 1cxt of such !
_

P

",.
.

rule, in tn"der that the Congress may act if ii so desires. t'.

"
'

"'

' (b) Except as movided in subsection (a), noihing in this Ac1 [15 USCS
|° -:1—'

.

§§ 1331 et seq. shall be construed to limit, Tes(ricl, exj"ind, or otherwise i' .·" !!+ '

' afTect' ihe authoriiy of the Federal Trade Commission with respect to y "Z T' unfair or deceptive acts or practices in the advertising of ci£. reites.
: ,=J'

(C) Noihing in this- Act {15 USCS §§ 1331 el seq.] shall be construed to , qy
> =

, r
afTirm or deny the Federal Trade Commission's holding that it has the . tZ, ^m-

-

,
2. authority to issue trade regulation rules or to require an affirmative '

:-j"."= "—
-

- . slaiement in any ci£are11e advertisement. : si;- "=p"-
(July 2j, 1965, P. L. 89-92, § 7, 79 Stat. 283; Apr. ], 1970, P. L. 91-222,

,
:7='" ""

" " " § 2, 84 Siai. 89.) ;
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'
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·
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15 USCS § 1337 COMMI-RCE AND TRADE
" C]ga

" § 1337. Reports to Congress

,
(a) The Secretary of Heahh, Education, and Welfare shall iransmit a
report to the COngress not later than January 1, 1971, and annually

+

thereafter, conceminE (A) curreni informaiion in the health consequences
' ·

" of smoking, and (B) such recommendations for Jegisjaiion as he may deem Ret

appTopTiate.
A.

(b) The Federal Trade Commission shall transmit a repcri to the Congress jnj
,

not kier than January ], 1971, and annually thereafter, concerning (A) the
efTectivencss of cigarette labe]inE, (B) current µactices and methods of,

.

· ·cigaretie advci"tising and promotion, and (C) such recommendations for
kgislation as it may deem appropriate.

i -'. (July 27, 1965, P. L. 89-92, § 8, 79 Stat. 283; Apr. 1, 1970, P. L. 9)-222,
§ 2, 84 Stat. 89.)

T

HISTORY; ANCILLARY LAWS AND DIRECTIVES
,

Amendments (h ith efTective daies): § 13'

J
' 1970. Act Apr. I, 1970 (efTective 1/1/70, as provided by § 3 of Act, set

,

i out as 1970 dTtciive daie no(e to 15 USCS § 1331). Sec. 2 sUbmi1uled The
this $cctiojj foT former seciion, which was retnacied wiihout chanµ as tion,
15 USCS § 1340. US. .

' " "

- g
Unit

' RE. EARCH GUIDE seve0

' . . Am Jur: (Jul
' · 55 Am Jut 2d, Mcmopolies, Res,iraints of Trade, and Unfair Trade § 2,

Practices § 883..
.

4 ,
.

.

Am Jur Proof of J"acts:
'

.
Tobacco Haz:mh and Lej;a1 Li:±i1iiy, 12 Am Jur Proof of Facls 345.

>

, L8y Review Article: '
Gd!hom, Adverse Publicity by Adminisirativc Agencies. 86 Harv L.

.

'

Rev 1380.
.t

t' ,

' § 1338. Criminal.pcnalty . .
t

, r " G

. *

' " " Any pers.on who vic')aies the proUsions of this Act f15 USCS §§ 133! et "

seq.) shall be guilty of a misdemeanor and s.ha)1 on conviction thereof be
'

" subjeci 10 a fine of no1 more than S)0,CKJQ.

(July 27, 1965, P. L. 89-92, § 9, 79 Stat. 284; Apr. ], 1970, P. L. 91-222, F

~
§ 2, 84 Siat. 89.) F

hHISTORY; ANC1LI.ARY LAWS AND DIRECTIVES
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1970. Act Apr. ], 1970 (efkciive ]/J/70, as µovided by § 3 of Act, set
,

out as 1970 efTeciive daie no(e 10 IS USCS § 1331). Sec. 2 reenacied,
.

·
' vbi1}j(m1 chanEe, this seciion vd:ich formerly aprcajed as § 6 of Act

.
· July 27, 1965, 15 USCS § 1335, and $ubsiilljled this stction for former "
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" David Gordon Wilson

,
lL

" 15 Kennedy Road
.

Cambridge, Massachusetts 02138

(617) 876-6326

November 13, 1981

COMMITTEE ON ORDINANCES, Cambridge City Council
Councillor David A. Wylie, Chairman

This note aceompantes some material3 whlch mtght be helpful
in Dreparation for the hearing onNrivember 17 on an amendment to
the ReneraZ ordinance on "Smoking in public pLaces". They are
a pub].ic-opin.LDn survey of Dec)r)le leaving restaurants Ln this
Reneral area, in which 85% favored smoktruz restrictions of some
sort, with most wantinR separate areas; and a letter of 8upport
from the Rev, Edwin A. Lane and one from Alderman Edward L, Richmond
of Newton. Alderman Richmond rjoints out that the Newton ordinance
Droviding for nonsmokin,c< sections in restaurants has been very
successful," and that the costs have been negligible to the city
or to the restaurant owners.

The following people will, if ttme allows, tmtify briefly
on Tuesday. ,

Dr. Dwis<ht Emary Harken, world-famous thoracic surgeon, one of
the discoverers of the connection between heart and lung

' diseage and smokink, one of the founders of the national
Action on Smoking and Health and the local chaDteri he
will. discuss the proposecf amendments Ln relation to health.

Dr. Peter R. Maggs, thoracic surgeon, Deaconess HospitaL,
who has played a Ieadink mrt in bringing aboutnommokLng-
area8 in 8everal health-care facilities. (Tfiere is some
doubt about his beixi,® able to come, however).

Mr. Carleton P. Merrill, Adminstrative Director, Board of
License Commissioners, Newton, who has been responsible for
administering the Newton ordinances on smoklng restrictLons,
will testify on the success, low costs, and Lack of poLtelng
required in Newton.

Mr. Mark Berkowitz, manager of Legal Seafoods, Chestnut Hill,where the nonsmoking section has just been increased to over60% of the total seating capacity by public demand. This
nonsmoking section resulted from an agreement made with us
in Cambridge City Hall during the hearings on the original
ordinance in 1975.

Ms. Sue Kuelzer, Grendel's Den, another restaurant with a non-
smokinp; area, will tesjtify to the Low-cost and low-hassle
procedure in settinR up such an area. (We do not expect
these or other regtaurant operators to be Ln favor of the
ordinance itself).

Edward Sweda, Esq., attorney, will discuss the other places
around the country which have requLrements for nonsmoking
areas in restaurants arici have bans on cigarette giveaways,

.. . I will act as coordinator for those in favor.
Thank you for reading:' "

tjamKd bjul~
.

,
G^AP.
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552-7033 November 9, 1981

r

,

jjavid Gordon Wilson, Chairman
Matthew Jefferson, President GROUP AGAINST SMOKING POLLUTIONSusan D. Schur, Vice President 15 Kennedy ·Road

. Cambridge, MA 02138
.Wendell R. Bauckman

.

Presideht E,meiitus Re : No smoking sections in restaurants " "

,.
, , .

.

O

Aldermen at Large Dear Mr. Wilson:
,.

Ward - The City of Newton instituted a voluntary, experimental
1 Robert Gaynor program of non-smoking sections in restaurants approximately' 1 Bruce B. Carmi'chael

a year and a half ago. This experiment was extremely2 Terry Morris ,
·

,"

2 Edward L. Richmond successful, wLth excellent voluntary compltance .· · · 0

t'.3 Matthew jefferso'n

'3 Robert L. Tennant ' After a y,ear' s trial, the Newton Board of Aldermen passed
4 Donald M. Budge an ordinance requiring non-smoking sections in restaurants .4 Richard J. McGrath .
5 Paul E. Coletti The ordimance has also been very successful. Restaurants
5 James W. Miller .

have increased the size of their non-smoking sections
6 Rodney M. BarkCr ' voluntarily at minimal cost (usually just the cost of small
6 Ethel W. Sheehan signs) . The only other change brought about by this7 Dominic j. Taglienti ordinance has been that the host or hostess should ask
: %::kd:i =,,km,, if the patrons pr"efer smoking or non-smoking sections.
'8 .Cynthia S. Creem Thefe has been nO increase in government costs whatsoever.

.
. .

As you know, the Newton ordinance is applicable toWard Aldermen restaurahts seating 50 or more persons and requires 15%

V\(ard
,

. of ·"the total seats to be non-smoking.
. .

. .1 joseph DePasquale
'2 Elaine M. Ge'ntile The policy of non-smoking sections has been well received
3 · Pa'u1 K. Daley by the public, and has not caused inconvenience to either4

,
Caro! Ann Shea restaurants or patrons . Our hope is that after one or,S Susan D. Schur . . . . . . .

6 Ernest F. Dietz · more years of exper].ence vn.th our ordtnance we WLL1 imcrease
7 R. Lisle Baker the percentage of non-smoking seats to perhaps 25% or more
8 Robert EJ. Katz if there is a greater demand.

.

City C/erk.'C/erk of the Boa,d I wish- to emphasize that there was no construction or
Edward G. Eng'lish alteration cost to the restaurant owner , who merely must

. designate the non-smoking area by a small sign.
' Asst. Clerk of the Board ,

·

' Gmce M. Lennon Good luck on your proposed Cambridge ordinance. If I canK
. .

'

, give yoii any more information, I will be glad to help in °

'

'

1980 - 1981 any way I can.
, . .

' Sincerely , —{

. cj' l'(}'62 /L '! '
.

. .
·' " i " ·

C·"'"\

LlEdward L. Ric ond
" · ·· - · . ·- Alderman-at-Large!

..
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' . THE FIRST PARISH IN CAMBRIDGE

The First Church QJnitarian Universaltst)
3 Church Street, Harvard Square

"-
,

' Cambridge, Massachusetts 02138

" Z .
(617) 876-7772

'

/,', ' 'e q " : '

'"" ' "·.----_--.- ' ·G—' November 7, 1981

Members of the City Council
. -.Cambridge,Massachusetts

Dear Council Member:

Due to a prior commitment I am unable to be present at the November 17
hearing on the smoking ordinance. I am therefore requesting that this
letter be read in my absence.

1. I am opposed to giveaway samples of cigarettes. These are products
which, beyond any question, are damaging to human health. While I

would not deny the right to buy them, it is a different matter to push
free samples at people on the streets. I have frequently seen the free
samples in the hands of kids, either handed out to them (how much age
checking is done?) or passed on to them by adults.
2. I am in support of the law that would require restaurants seating

more than SO people to provide a non-smoking section. This allows
freedom for both, and, in the event that seats in the preferred section
were filled, would give the option of waiting for a seat in the preferred
section, sitting in the non-preferred section, or going elsewhere to
dine.

It has been argued that non-smoking sections interfere with the
freedom of the smoker, as though the right to smoke or not to smoke
were equal freedoms. This is spurious argument. The non-smoker is
doing nothing to the smoker. The smoker is'po1luting the air with a
Substance that is both irritating and damaging to the health of the
non-smoker. Equating a damaging action'to another,with a non-damaging
non-action, and thereby considering them the same under the law and
entitled to the same freedom makes no sense.

Someone once said, "Your freedom to swing your fist ends at the
point where my nose begins." By the same token I say, "Your freedom
to blow smoke into the air ends where my nose begins."

I urge that the proposed smoking ordinance be passed.
r

=CC zL '

Edwin A. Lane
Minister

Edwin A. LANE,Minbtet · Dan Huntington Fenn, MinUterAi9iliated
Herbert F. Vettek, Jr., As$ociate Minister " Jean Rickard, Religious EducaCW Directoi·
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- RICHARDIACOBUCCI,b.s..m.s.,,.d.

ATTORNEYATLAW
22 WENDELLSTREET CAMBRIDGE. MASS. 02138 EL 4.4444

.

November '11, 1981

Editor
Cambridge Chronicle
678 Massachusetts Avenue
Cambridge, MA '

--

Anyone going to eat at a Cambridge restaurant would be outraged to have his food
served on dirty dishes. Yet, despite the fact that the real enjoyment of food is
in the savoring of the delicate aromas,many restaurant owners serve these aromas
obscured by the poisonous fumes of cigarette and cigar smoke! I support the
proposed Cambridge city ordinance requiring a modest No Smoking area in restaurants,

" and urge all those who enjoy the restaurants of Cambridge to do so as well.

A restaurant patron pays not only for the food on his plate, but for an atmosphere
conducive to the enjoyment of that food. Restaurant owners generally recognize
the need to provide comfortable seating and a pleasing decor. They should be
equa11j/ aware "that it is essential to the enjoyment of good food to appreciate its
ar'omas as well. For "tasting" food is really not a matter of the taste buds on the
tongue, as much as it is the aromas of the food being detected by the infinitely
more sensitive olfactory system.

May I also suggest that for those restaurant owners who cannot provide separate
seating, that they provide electronic air purifiers which can remove not only
cigarette particuia, but also dust and other odors. This has an added benefit "

to the restaurant owner in keeping all of the windows, walls and other fixtures
in the restaurant clean. . ,

· I have no objection whatsoever to smokers sucking poisonous fumes into their lungs,
there from deriving the "benefits" of lung cancer, heart attacks, etc. That is
certainly their business,'and I respect their right to make that choice. However, '

their right to indulge in this self-destructive habit ends where my right to pay
for and enjoy a good meal .begins.

Sincerely,

""
1 ""> ,

,
C, —" <"" "'"

( / -"7 I """>G-"" ¢· U C-""/

Dr. Richard Iacobucci

\

CC: GASP

ASH

. ,
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"REPORT OF FINDINGS:

" .STUDY OF PUBLIC OPINION PIITH REGARD TO RESTRICTIONS
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OF PUBLIC SMOKING

.

,

Department of Public Health
Division of Preventive 14edicine

Sheldon H. Barr, Director
Craig A. Lambert, Ph. D.
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Assistant Director for Research
and Evaluation
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' I." INTRODUCTION:

'" ' ' "
The health effects of ciaarette smoking have been estab7ished as the result of
extensive medical e:aerimentation and analysis. Cigarette smoking is a causal
factor in a range of chronic diseases and conditions, including cardiovascular
disease, a range of cancers, as well as other ailments. The increasing rate of
lung cancer among women is attributed to increasing rates of smoking among this
group. I'lith approximately two-thirds of annual Massachusetts mortalfty
attributed to heart disease and cancer, ciciarette smoking has become a mime
public health problem, as well as the single most preventable cause of death.

The evidence continues to mount with regard to the harmful effects of second-
hand smoke on those who do not use cigarettes. Involuntary smoking has been
linked to higher rates of pulmonary disease, increased pulmonary infections
among infants, as well as heightened problems among those suffering from chronic "-
lung problems such as emphysema. The public attention focused on this health
problem also.continues to increase, as health oroblems among the spouses of
heavy smokers appear to occur with significant' intensity.

The Legislature has experienced a steady pressure to strengthen existing smoking

restrictions, particularly in public areas such as restaurants, health care
'

' facilities, schools and other public establishments. !'lhi7e measures have been
adopted to protect. non-smokers from the injurious effects of secondAand smoke,
organized efforts have yielded a range of more.stringent opt'ons in regard to
restricting public smoking.

/r
The Department of Public Health, through its Division of Preventive Medicine,
has' adopted a three-part policy in regard to smoking:

- To reduce the numbers of people, particularly young people, who each
.

. year choose to aclopt . the cigarette habit,

- To assist those who seek to reduce or cease their smoking to do so,
and

- To protect those who choose not to smoke from the harmful effects of
second-hand smoke.

It was within.'the context of this policy that the study reported herein was
undertaken. Through the cooperative efforts of participatinci co11ec'es,
thousands of individuals were interviewed to determine their opinions concerning
various measures designed to" restrict public smoking. As most' legislative .

initiat;ives focus on restaurants and health care facilities, the public was
questioned specifically on these locations for smoking restrictions. Various
approaches to restricting smoking were offered, ranging from no restrictions to-
an outright ban on public smoking. This was done to orovide local and state
decision-makers with accurate'information with regard to public opinion con-
cerning this important public health issue. As local communities and state
government take steps to respond to public demands for protection from the
hazards of second-hand smoke, an accurate reading of public opinion in this \—- '

regard becomes crucial.

E

6
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Th2 results of this study dc not shed new light on this issue as much as they
·

, - confirm what has 1cmg been susL'ected. That individuals are concerned about their" "
health, ar:d view cinarette slnc)i:inq as a health hazard has been indicated both

-in national polls, and in local referet:da, as well. For example, in 1978, six
Massachusetts commur,ities passed initiatives what would instruct state Re-
presentatives to vote for legislation that would restrict public smoking. If
the overwhelming.resu1ts of this latest effort to ascertain public support for
such measures assists the Legislature in deliberating the measures proposed this
year, it will have served its purpose.

II. METHODOLOGY:

During the Fall of 1980, the Division of Preventive Medicine carried out a

survey of atti.tudes toward smoking regulation in restaurants and health care ""
facilities (hospitals, clinics. community health centers). The Division's
Research and Evaluation Unit contacted and gained the cooperation of several
faculty members who were teaching courses in research methods at eight different
colleges in Eastern Massachusetts.

- As a oart of ongoing course work, these faculty supervised their students
in conducting field interviews at restaurants and health care institutions.
Using a-schedule of questinns prepared by the Division, (see Appendi'x A) the
students inter'li2wed: a)patrons emerging from restaurants, and b)visitors,

" employees and patients at health care facilities. These interviews took place
durinq October, November and December of 1980. Table 1 lists the participating
co1,1eges, .together with a summary of the dates, geographical areas and institutions
covered.

The interviewers asked people to state their preference among four regulatory
alternatives: 1)a total ban on smoking, 2)separate areas for smokers and non-
smokers, 3)a requirement for adequate ventilation of the premises, 4)no re-
strictions on smoking. A total of 3,313 persons responded, 1,973 (60%) of them

at restaurants and 1,340 in health facilities. Table 2 summarizes demographic
data regarding the population of respondents.

.
¢

III. FINDINGS:
, .

Overaj1, 85% of the respondents favored some form of smoking restMction, with
only t5% opting for "no restriction." Separate areas was the clearly favored

"

choice, with more than twice the popularity of any other alternative. Table 3

reports the breakdown of policy preferences
.

By and large, people were more willing to back stiff restrictions in health ·

facilities than in restaurants. A total ban on smoking received far more support
in health facilities than in restaurants. At the other extreme, relatively few
people felt that "no restrictions" were appropriate at health facilities; the
same was true of ventilation (see Table 4).

.
'

,
."X

_
·

.. .
.

.

Of particular interest is the fact that 75% of the smokers favored some form of
smoking restriction. Although smokers were unlikely to favor a total ban, and

far more likely than others to suggest "no restrictions," they, nonetheless,
heartily endorsed the "separate areas" proposal. Persons who had never smoked

·*
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' ' ' were the group most strongly predisposed towards a total ban. Ex-smokers --
· who have been, so to speak. on both sides of the fence -- were the strongest

'
P ' ' " of all three groups in baching "separate areas." (See Table 5).

In health facilities, the rtzspondent's sex did not affect the policy option
which he/she preferred. In restaurants, females were slightly more likely to
select "separate,areas," while males were slightly more inclined towards "no
restrictions."

In health facilities, age did not affect policy preference. In restaurants, .

the oldest age group (44-93 years) had the strongest leaning towards a total
ban, while the youngest group (0-22 years) was the likeliest to favor "no re-
strictions." Those in age groups ages 23-30 and 31-43 were the strongest pro-
ponents of separate areas.

In health facilities, a respondent's status there as patient, visitor or employee ""
did not si.gnificantly affect her/his choice of option. In restaurants, the
number of meals which the diner had eaten "out" in the past week showed no
particular relationship to the regulation of choice.

IV. CONCLUSIONS:
P

Although this study is based upon a "sample of convenience," -- that is, it in- .

eluded the respondents who made themselves available, rather than a group ran-
domly'sampled -- three factors argue for the strength of its results. First,
the large number of interviews (3,313) gives numerical weight to the analysis.
Second, the consistent patterns seen regarding regulatory options generally hold
up regardless of age and sex differences, or even one's status as a smoker or non-
smoker. Third, respondents were polled on the site of the very institutions in

,
question, and thus, could relate their preferences to recent, direct experience.

,

The study indicates overwhelming support (85%) for some type of restriction on
' public smoking, even by a large majority of smokers. Respondents were willing

to endorse more stringent restrictions in health facilities than in restaurants.
However, for both types of setting, separate S!!L)k,,inA areas appeared as the clearly
favored solution. .

0
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Nott="i r'=1nt,inp t'q Pr HArkeh's testimony before:
COPMITTEE ON ORDINANCES, Cambridge City Council
Councillor David A: Wylie, Chairman

THANK YOU PROFESSOR WILSON. YOU HAVE ESTABLISHED

GOOD REASONS FOR MY PRESENCE HERE, A ND IN MY HOME CITY.
.

IDO NOT.COME BEFORE YOU TO BORE YOU ONCE AGAIN WITH -

A B LINDING GLIMFSE OF THE OBVIOUS. . . NA MELY THA T CIGAR -

ETTES ARE HAZARDOUS TO HUMAN. HEA I.TH. THE S TA TISTICS

ARE OVERWHELMING,. FURTHERMORE, AS THE LA TE GREAT

SURGEON DR. OWEN WANGANSTEEN SAID " IF YOU HAVE TO

PROVE IT WITH STATISTICS, IT CAN'T BE VERY IMPORTANT".

' THE FACTS ARE OBVIOUS, TO ONE AND TO A LL. NOW, WHAT

DO WE AS CITIZENS OF GOOD CONSCIENCE D O FOR THE GREATEST

PREVENTABLE HEA LTH HAZARD IN OUR COUNTRY "TODAY?

WHAT CA N WE DCl TO PREVENT MORE OF OUR YOUNG PEOPLE

'\, FROM FA LLING VICTIM TO ONE OF THE WORST ADDICTIONS NOW

WIDESPREAD ? I, OF COURSE, U SE THE WORD ADD ICTION ABSO-

LUTELY ACCURATELY. IT IS AN ADDICTION, BE IT PHARMACO_

LOGIC, FSYCHOLOGIC OR BOTH MATTERS LITTLE IN THIS DISCUS -

SION FOR IT.IS HARD TO BREAK AND IT CAN KILL.

POINTING UP THE LATE DA NCERS" IS USELESS, OR NEARLY SCN

WE MUST CHANGE THE IMAGE OF SM"OKING. WE MUST REVERSE
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THE MEDIA PHOTO AND pRljNT MACHO OR GLAMOROUS FEMALE

OR MA LE, SEX SYMBOL, WE MUST GIVE SMOKING A REPULSIVE IMAGE.

WHEN ON THE TODAY SHOW I'VE QUOTED THE GLAMOROUS ZAZA

GABOR WHO HELPED MAKE MY POINT. SHE IS QUOTED AS "KISSING A
\

MAN WHO SMOKES IS LIKE LICKING A DIRTY ASH TRAY". THE GREAT

AUTH®RITY ON KISSING SHOULD IMPRESS OUR YOTEJNG MA LES!

HERE IS A MEANS, BY HAVING SMOKING SECTIONS A ND NON-SMOKING

AREAS IN OUR RESTA URA NTS, OF DEMONSTRA TING TO A LL WHO WOULD

SEE AND LISTEN THAT THE EVER GROWING MAJORITY WANTS ISOLATION

FROM SMOKERS.

DON'T BE MISLED BY THE HEAD WAITERS WHO TELL YOU THERE IS

NO.-DEMAND FOR NON - SMOKING SECTIONS.

AT THE ST. FRANCIS HOTEL IN SAN FRANCISCO THE OTHER DAY

I SAW "DON'T YOU HAVE A NON-SMOKING SECTION? ". THE HEAD

WAITER ANSWERED "YES" AND SHOWED ME TO A TAB LE NEAR THE

ENTRANCE TO THE DINING ROOM. I PURSUED MY QUESTION BY "AREN'T

THE NON-SMOKING SECTIONS CROWDED , AS OPPOSED TO THE SMOKING

SECTI©NS? " HE RESPONDED "WE HAVE NO DEMA ND FOR A NON-SMOKING

SECTION". I WA TCHED THE NEXT DOZEN PEOPLE SEA TED BY THE

HEAD WAITER ALU) TO NOT ONE DID HE OFFER A CHOICE. , .NOONE ASKED

FOR NON-SMOKING. SO HE WAS RIGHT THEY .'LAD LITTLE OR NO DEMA ND.

I
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PEOPI,E DON'T ASK FOR SOMETHING THA T THEY DON'T KNOW

EXISTS. THIS is ONE WAY YOU ARE DELIVERED THESE MISLEAD-

ING STATISTICS.

JUST AS BY UNITED AIRLINES, OUR EARLY AIRLINE TO HAVE

NON-SMOKING SECTIONS, WE WERE TOLD "THERE WILL BE NO DE-

MAND". HOWEVER, ONCE DESIGNATED THE VAS T MAJORITY OF

SEATS IN THE PLANES ARE NOW "NON-SMOKING",

LADIES ANJ GENTLEMEN, GIVE THE PUBLIC A CHOICE AND YOU

WILL QUICKLY FIN) THAT THEY WANT NON-SMOKING AND IT IS

GOOD FOR US AND OUR FUTURE.

THANK YOU FOR YOUR SERVICE TO US ALL.

Dwight Emary Har ken, MD .
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November 1980

- The Proposed Cambridge Ordinance Restricting
Smoking in Restaurants and Prohibiting the

Distribution of Tobacco Products is"
Unconstitutional and Ill-Advised

An ordinance has been proposed in the Cambridge

City Council, section 1 of which would extend the present
>

ban on' smoking in certain public places by prohibiting smok-

ing, except in specific, designated smoking areas, "in the

areas of any restaurant used for food preparation, or in the

areas open to the general public in any restaurant which has

a seating capacity in excess of fifty (50) patrons." In ad-

.dition, section 2 of the ordinance would prohibit the dis-
tribution in all public buildings and public places within
the city, "except at full market price," of "any smoking or
tobacco product for any commercial purpose." Violations of
section 1 of the proposed ordinance subject proprietors of
such establishments to suspension of city licenses and are

punishable by fines of not less than twenty-five nor more than

one hundred dollars. violations of section 2 are punishable

by fines of not less than twenty nor more than fifty dollars.
As shown beiow, the proposed ordinance is miscon-

ceived and'unnecessary. More importantly, however, each

section of the ordinance raises serious legal questions and,

if challenged, very likely would be held unconstitutional on

several grounds.

u,gAIUz7zj r<"c>," y OCil^j/·' u<c>l,g"7""y"X /z4~2 D/77z7/a/
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I. SECTION 1 OF THE PROPOSED ORDINANCEI

,. IS.UNCONSTITUTIONAL AND ILL-ADVISED

Section 1 of the proposed Cambridge ordinance ex-
tends to restaurants the city's already constitutionally infirm
restrictions on smoking in certain places open to the public,

b

such as food stores, entertainment facilities and waiting rooms.
As noted above, the proposed ordinance would prohibit smoking

"in the areas of any restaurant used for food preparation or
in the areas open to the general public in any restaurant which
has a seating capacity in excess of fifty (50) patrons." The

management of such establishments "may designate properly

ventilated waiting, lounge, and eating areas as smoking areas."
'However, no-more than 75 percent of the available area may be

so designated and "any area so designated [must] be conspicu-

ously labeled as such."

Section 1 of the proposed ordinance is subject to

constitutional challenge for several reasons. The ordinance

creates arbitrary and irrational classifications in violation
of the federal and state constitutional guarantees of equal

protection, and is vague and ambiguous in violation of the Due

Process Clause. In addition, because section 1 imposes re-
strictions on smoking on private premises, it infringes both

the constitutional right of privacy and the right of real
property owners to determine the types of activities that will
be permitted on their property. Finally, because section I
applies to private places of! work, it is inconsistent with

0
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settled preemption principles derived from the Supremacy Clause

of the United States Constitution.

A. Section I Creates Arbitrary and Irrational
Classifications in Violation of the Consti- '

tutional Guarantee of Ecjual Protection

. It is of course well Cstablished that the Equal Pro-

tection Clause of the Fourteenth Amendment, and the equivalent

provision of Article I of the Massachusetts Constitution, pro-

hibits state and local governmental authorities from establishing
classifications that are arbitrary and without rational rela- .

tion to the interest sought to be advanced by the law. As the

Supreme Court pointed out in Reed v. Reed, 404 U.S. 71, 76

.(1971), "[a] classification 'must be reasonable, not arbitrary,
and must rest upon some ground of difference having a fair and

substantial relation to the object of the legislation, so that

all persons similarly circumstanced shall be treated alike,"'
(quoting from Roj'ster Guano Co. v. Virginia, 253 U.S. 412, 415

-(1920)). Accord, e.g., Stanton v. Stanton, 421 U.S. 7, 13-15

(1975); Weinberqer v. Wiesenfeld, 420 U.S. 636, 648-53 (1975);

Eisenstadt v. Baird, 405 U.S. 438, 447 (1972); Coffee-Rich Inc.

v. Commissioner of Public Health, 348 Mass. 414, 204 N.E.2d-

281, 288-89 (1969); Hall-Omar Baking Co. v. Commissioner of
Labor & Industries, 344 Mass. 695, 184 N.E.2d 344, 348 (1962).

It is equally well settled that the requirements of the Equal

Protection Clause must be observed with particular exactitude

where, as here, the possible imposition of criminal sanctions

.
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hangs in the balance. See, e.g., United States v. Cleveland,
503 F.2d 1067, 1071 (9th Cir. 1974). The regulatory scheme

envisioned by section 1,manifestly violates this guarantee of
,equal protection.

The apparent purpose of section 1 is to protect the

health and rights of nonsmokers. In fact, no reliable scien-

tific evidence exists to support the assumption that incidental
exposure to ambient tobacco smoke is harmful to the health of
nonsmokers, and as to their rights, repeated careful studies
have shown that the vast majority of nonsmokers do not find
smoking to be a matter of concern. But even if the City Council

were to conclude otherwise, there is simply no rational basis

for concluding that achievement of the ordinance's purpose de-

pends upon the nature and size of the establishment involved.

For example, the proposed ordinance would not re- .

strict smoking in the waiting, lounge and eating areas of

restaurants that seat less than fifty people, yet the proprie-
tors of establishments having a seating capacity of more than

.

fifty patrons would not be so exempt. Similarly, the ordinance

does not purport to restrict smoking in non-restaurant estab-

lishments serVing liquor, such as bars, yet no such exception
I

is made for the lounge areas of restaurants. Thus, the pro-
prietor of a bar may permit patrons to sit or smoke as they

/

choose, while the proprietor of the restaurant and lounge next

door must restrict the activities of customers at the bar.

Consider also that proprietors of establishments covered by

V ·
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the ordinance may have the.ir licenses suspended if they "know-

ingly permit a violation", thereby requiring such proprietors

not only to prohibit patrons from sitting or smoking where they
,

choose but also forcing the owners of covered establishments

to enforce the ordinance. Forcing the proprietors of such

establishments to incur additional expense and enter into con~

frontations'with their customers will certainly harm, and may

irreparably damage, the conduct of their businesses; all for
no discernable reason.

Thus, the pattern of restrictions on smoking 1fi res-C

taurants mandated by section 1 is wholly arbitrary. That result
is clearly precluded by the Equal Protection Clause. As stated

by the court in Alford v. City of Newport News, 220 Va. 584,

260 S.E.2d 241, 243 (1979), which invalidated on equal protec-

tion grounds a similar ordinance restricting smoking in restau-

rants, "no matter how legitimate the legislative goal may be,

the police power may not be used to regulate property interests

unless the means employed are reasonably suited to the achieve-
.

r
'

ment of that goal." ,S.e.e., e.LZL, Greater Rockford Food Service

v. Orthoefer, No. 76-2447 (Ill.Cir.Ct. 1976) (invalidating anti-
smoking ordinance on equal protection grounds).

B. Section 1 is Impermissibly Vague and Ambig-
uous in Violation of the Due Process Clause

since the proposed ordinance proscribes criminal ac-

tivity and is enforceable by the imposition of fines or license
suspensions, it is also vulnerable because it does not adequately

V

/
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define the conduct being prohibited. The established rule is
that a"crimina1 statute cannot be upheld where the standard of
conduct required is such "that men of common intelligence must

necessarily guess at its meaning and differ as to its applica-
tion," CramE! v. Board, of Public Instruction, 368 U.S. 278, 287

(1961) (quoting from Connoily v. General Construction Co., 269

U.S. 385, 391 (1926)). Accord, e.g., Papachristou v. City of
jacksonville, 405 U.S. 156 (1972); Giaccio v. Pennsjflvania, 382

U.S. 399 (1966). The reason for this is not difficult to di-
vine: the liberty interests protected by the Due Process Clause

of the Fourteenth Amendment are OE sufficient importance to
require legislatures to define with precision the conduct being

prohibited.
' Section I is unquestionably vague and ambiguous in

a number of critical respects. For example, the ordinance pro-
hibits smoking "in the areas of any restaurant used for food

,
r

preparation." This is a classic example of a requirement that
can be interpreted in different ways. Does it mean, for in-

.

stance, that in restaurants where food is prepared at tableside,
smoking is prohibited even in designated smoking sections or
eating areas? Moreover, who is to determine what constitutes
an area "used for food preparation" or "waiting, lounge and

eating areas"? The result of this guesswork is to place the

proprietors of covered establishments at their peril, with ex-
posure to criminal penalties, whenever anyone complains of an

improperly designated smoking area. The opportunities for
V
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selective and inconsistent enforcement in such a situation are

obvioum

To take a further example, section 1 requires pro-

prietors to designate as smoking areas "properly ventilated
' waiting, lounjje and eating areas". The ordinance does not

define "properly ventilated", however. Is it intended that no '

ambient"smoke may appear in the air in such an area, even

though adjacent to a designated smoking area? And again, who

' is to make such a determination? Similarly, consider the re-
quirement that smoking areas "be conspicuously labeled as

such." What standard is to be used to determine whether

labeling is conspicuous, and when and by whom is such a stan-

dard to be applied?

These examples, which could be multiplied, provide

ample evidence of the vague and ambiguous nature of the ordi-
1/

nance's language. As a result, the proposed ordinance promises

to become a trap for the unwary, to produce conflict and tension

between members of the public required to guess at the bill's
meaning, and to lead to discriminatory and inconsistent enforce-

ment. While a degree of uncertainty may be tolerable in a

civil context, the Due Process Clause does not permit criminal

sanctions to be imposed in circumstances like those presented

*/ Indeed, as noted above, Ordinance No. 849 would subject
proprietors of covered establishments to license suspensions

if they "knowingly permit a violation" of said ordinance. The
ordinance contains no hint, however, as to the extent to which
such individuals must go to enforce this law.

,
. i

.
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by section 1. As the court recently held in State of Florida v.
Burton, No. 80-999CO-A-42 (Fla.Cir.Ct. 1981), in striking down

a similar antismoking ordinance on grounds of vagueness:

"Under these conditions the possibility·of selective prosecution looms large and
the Court will not abandon judicial restraint.and redefine the ordinance to give it the
precise statutory langauge required under the
due process clause of our state and federal
Constitutions. The ordinance is vague and
indefinite and will subject persons to pro-secution whose conduct was devoid of criminal
intent or even culpable negligence,"

Slip Op. at 2. See also, Alford v. City of Newport News, 220

Va. 584, 260 S.E. 2d 241 (1979); Greater Rockford Food Service

v. Orthoefer, No. 76-2447 (Ill.Cir.Ct. 1976).
.

C. Section 1 Infringes Both the Constitutional
Right of Privacy and Rights Associated
With the Ownership of Real Property
As currently drafted, section I of the proposed or-

dinance would restrict smoking in many private establishments.
Consequently, section I is likely to be struck down as an un-

constitutional invasion of privacy and of the right of owners

of private property to cietermine the types of activities that
will be permitted on their property.

The courts have long recognized that governmental

intrusion into private, personal activities can be justified
. only by substantial and compelling state interests, and that

even activities that might be subject to regulation if engaged

in publicly cannot be restricted when conducted on private
premises. ' E,sl,, Stanley v. Georgia, 394 U.S. 557 (1969);

V
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Griswold v. Connecticut, 381 U.S. 479 (1965); City of Zion v.
Behren?, 262 Ill. 510, 104 N.E. 836 (1914); Hershberq v. City

of Barbourville, 142 Ky. 60, 133 S.W. 985 (1911). Thus, the

courts in City of Zion and Hershberg struck down antismoking

ordinanc;es on the ground that the ordinances unconstitutionally

restricfed,smoking on private premises -- a principle directlyf

applicable to the present bill. See generaliy 7 McQuillin,

Municipal Corporations § 24.239 (3d ed. 1968).

It'fol1ows that the ordinance's attempt to regulate

activities on comnercia1 premises is illegitimate. The Supreme
/

V

.. Court recently has confirmed that private comnercial establish-
ments are entitled to constitutional protections equivalent to

.those granted to individuals, including protection against un-

warranted governmental intrusion on their premises. Marshall

v. Barlow's, Inc., 426 U.S. 307 (1978) (search warrant required

for inspection of private business); see also Consolidated

Edison Co. of New York v. Public Service Commission of New York,

447 U.S. 53Q (1980) (corporate activity protected against state
regulation by the First Amendment).

These decisions reflect the fundamental concern ex-

pressed in the Bill of Rights for the values of individual

privacy and autonomy. This concern has led the courts to ex-

amine skeptically attempts by legislatures and administrative
agenci'es to ;regulate personal, private conduct under the gen-

eral rubric of "the public welfare." See Wilkinson & white,

Constitutional Protection for Personal Lifestj'les, 62 Corn. L.
:

0
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,

Rev. .563, 620 (1977) ("[T]O substitute the medical judgment of
' the state for the personal lifestyle choice [to smoke] is 'pa-

ternalism of the strong kind ik * * and creates serious risks
*/

of governmental tyranny.'"). One result of this skepticism

is that every court that has been presented with the issue has

rebuffed efforts by antismoking groups to force governments to

restrict smoking in various public and private facilities.
Federal Employees for Non-Smokers' Ri¶hts v. United States,

446.F.Supp. 181 (D.D.C. 1978), aff'd, 598 F.2d 310 (D.C. Cir.),
cert. denied, 444 U.S. 926 (1979); Gasper v. Louisiana Stadium

and Expc)sition District, 418 F.Supp. 716 (E.D.La. 1976), aff'd,
r

577 F.2d 897 (5th Cir. 1978), cert. denied, 439 U.S. 1079; GASP

V. Mecklenburg County, 42 N.C.App'. 225, 256, S.E.2d 477 (1979).

One of the most distressing aspects of the proposed

ordinance is that it is premised upon an exclusionary policy

that is directed at a class of persons by virtue of their status

or customs. Persons who smoke would be permitted to frequent

many public and private premises in the state only at the expense

of' their foregoing an integral°aspect of their personal life-
style. At the same time, the ordinance would deprive real pro-

perty owners of their right to determine the types of activities
that are permitted on their property. The situation presented

by the ordinance is thus precisely the reverse of the result of
.

the civil rights cases of the 1960'S, e.g., Heart of Atlanta

Motel, Inc. v. United States, 379 U.S. 241 (1964), in that it
*/ Quoting from j. Feinberg, Legal Paternalism, in "Today's
Norai Problems" 33, 43 (1975).

C
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would place the power of government behind a policy of exclu-
sion. The Constitution has been construed repeatedly as pro-
hibiting such exclusionary policies at the hand of government.

,

D. Section I Would Intrude in an
'" Area Preempted by Federal Law

By restricting smoking in restaurants, the City of
Cambridge purports to regulate concerning health in private
places of work. Insofar as it does so, it is preempted by

federal law. The preemption doctrine, which derives from the
Supremacy Clause of the Constitution (Art. VI, § 2), prohibits
states and localities from adopting regulations concerning

matters as to which Congress has implemented a pervasive regu-
latory scheme. ZSii, jones v. Rath Packin¶ Co., 430 U.S. 519

(1977); City of Burbank v. Lockheed Air Terminal, 411 U.S. 624

T (1963). The Occupational Safety and Health Act of 1970 ("OSHA"),

29 U.S.C. § 651 ,e.t. segt, (Supp. 1971), is expressly intended to
operate as a uniform and overriding regulatory scheme concerning

safety and health in the workplace. As the court stated in
.

Five Migrant Farmworkers v. Hoffman, 136 N.j.Super. 242, 345

A.2d 378, 381 (1975), in holding that OSHA preempted state

authority concerning migrant worker protection:
"-This act [OSHA] demonstrated an inten—

, tion to supersede the authority and obliga-
tions of all state laws with respect to the
general working conditions where such stan-
dards as were adopted by the Secretary [of
Labor]'were inaugurated."
As the opinion in Hoffman recognizes, OSHA permits

state regulation of occupational safety and health matters to
0

,
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the extent that the appropriate federal agency has not issued
- standards. See 29 U.S.C. § 667(a). Although the Occupational

Safety and Health Administration has not promulgated a stan-
dard dealing expressly with "tobacco smoke" in the workplace,
"tobacco smoke" is merely a composite of many substances, and

. the agency has promulgated standards concerning all of those
substances. See 29 C.F.R. § 1910.1000 (Tables z-l and Z-2)
(1977). The existence of such standards thus preempts the
state's authority to legislate concerning sInoking in the work-
place. The failure of the ordinance to take OSHA into account
is yet another reason why it should not be approved.

* * *.

Section 1 creates an arbitrary and irrational sys-
tem of regulation concerning smoking in violation of the con-
stitutional guarantee of equal protection. At the same time,
the"ambiguity of certain of the ordinance's provisions places
members of the public and the proprietors of establishments

arguably subject to the ordinajice in the position of having to
guess at its meaning. Efforts to enforce the ordinance thus

inevitably will present substantial questions under the Due

Process Clause.

Section 1 also attempts to impose restrictions on

smoking on private premises, and thereby infringes both the

constitutional right to privacy and the right of private pro-
perty owners to determine the types of activities that will be

0
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permitted on their premises. Finally, the ordinance's attempt

to regu.late places of work on purported health grounds is pre-
empted by established federal law.

For all of these reasons, it is likely that the or-
dinance, if approved, would be held unconstitutional.

II. SECTION 2 OF THE PROPOSED ORDINANCE
IS UNCONSTITUTIONAL AND ILL-ADVISED

As noted above, section 2 cif the proposed ordinance

would prohibit the di,stribution of free samples of cigarettes
and other tobacco products in all public buildings and other

? */
public places within the city. This section is based upon a

.

fundamental misconception of the purpose and effect of ciga-
.

rette .advertising. In addition, this section if passed would

violate express provisions of the Public Health Cigarette
**1

Smoking Act of 1969." Furthermore, the proposed prohibition
would.impermissibly interfere with the constitutionally pro-

tected right to free speech and would arbitrarily discriminate

against a lawful
prohu6t

in violation of the constitutions of
0

Massachusetts and the United States.

*/ More accurately stated, section 2 prohibits the distribution
6:e tobacco products "except at full market price." The ordi-
nance does not indicate, however, the standard that is to be
used to determine what constitutes "full market price", a term
with any number of possible meanings. Because of this patent
ambiguity, those persons arguably subject to section 2 will have
no choice but to act at their peril and risk the imposition of
criminal penalties. As discussed above in connection with sec-
tion 1, such vagueness flies· in the face of the Due Process Clause
and renders the ordinance legally defective.

'**/ Pub.L.No. 91-222 (1970), amending 15 U.S.C. S§ 1331-39 (1965).

P
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A. Section 2 Is Based Upon a Funda-
mental Misconception of the Purpose

· and Effect of Cigarette Mvertising
To the extent that a ban on the distribution of free

samples of tobacco products would be intended to deprive tobacco

manufacturers of a means of attracting new smokers and to pre-
vent young people from obtaining tobacco products, the'proposal

, is misconceived and unnecessary.
The proposal misapprehends the purpose of distributing

free cigarette or other tobacco product samples. Such advertis-
ing is conducted primarily to acquaint smokers with a particular
brand of tobacco product, ,iL£L, to reinforce existing brand pre-

,

ferences and to create new ones among person's who already smoke.

'In introducing a new brand, it is common for'a manufacturer to
advertise that brand and to give free samples to wholesalers,
jobbers and retailers. Brand advertising and free samples are

not intended to acquaint nonsmokers with cigarettes or other
tobacco products.

As far as minors are concerned, the proposed ordinance

is unnecessary,' both because tobacco manufacturers exercise the

utmost care to ensure that samples of their products are not

distributed to minors, and because Massachusetts law already
makes it a criminal offense to provide tobacco products to a

'

*/minor under eighteen years of age." Comparable provisions have

been found sufficient by most other states to protect minors

" */ Mass: Ann..Laws ch. 270, S 6.
.

P

.
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against the asserted dangers arising from the distribution of
free tobacco products. In view of this existing prohibition
against furnishing such products to minors, the proposed addi-

tional ban on the distribution of samples would serve nO legit-
imate purpose. To the contrary, as described below, such a

ban is patently unconstitutional.

B. Section 2 Would Conflict
With Federal Law

In 1970, after an extensive review of the entire
smoking-and-health controversy, Congress passed the Public

Health Cigarette Smoking Act of 1969 (the "ACt"). The Act
*/amended the original 1965 Act." The legislative history of the

.

1969 Act shows that Congress viewed the smoking-and-health con-

troversy as a national problem affecting commerce throughout

the country so that, if any regulations were to be imposed,
" they must be imposed by Congress. The Act reflects the belief

of Congress that chaos and confusion could result if each state,
\

and a fortiori each municipality, were free to enact its own

special legislation.
Accordingly, the Public Health Cigarette Smoking Act

' of 1969 expressly preempts states and their municipalities from

adopting legislation affecting the advertising or promotion of
cigarettes, where such legislation is based on a supposed rela-
tionship between smoking and health. To make the intent of

9,/ 15 U.S.C. S§ 1331-39.

0
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Congress absolutely clear, the 1969 Act includes a provision

specifically forbidding states from passing legislation prohib-

iting or regulating the advertising o.r. promotion of cigarettes.
Section 5(b) of the Act now reads:

No requirement or prohibition based on
smoking and health shall be imposed under

, State law with respect to the advertising
or promotion.oii any cigarettes the packages
of which are labeled in conformity with the
provisions of this Act.

Pub.L.No. 91-222 (1970), Section 5(b). (Emphasis added.)

The distribution of free samples of cigarettes and

other tobacco products is recognized as a common method of

advertising and promoting brands of such products. Section 2
,/

pf the proposed ordinance, which would impose a total ban on

distribution of tobacco product samples, would follow Ordinance

No. 849, a stated purpose of which is to protect the public

health. Section 2, therefore, is clearly a law that in the

words of the federal statutC prohibits tobacco product "adver-

tising or promotion . . . based on smoking and health." just
as clearly, the Act preempts tjtie city, as a subdivision of the

±1
' state, from enacting such an ordinance.

The legislative history of the Act confirms fully that

the proposed law is the kind of action that Congress intended

*/ The preemption provision of the Act applies to ordinances
adopted by any subdivision of a state, such as a city or muni-
cipality, as well as to state-wide enactments. fje.e. 15 U.S.C.
S 1332(3) (1970); S.Rep. No. 566, 91St Cong., 1st Sess. 12
(1969); H.R. Rep. No. 897, 91St Cong., 2d Sess. 5 (1970) (con-
ference report).

P
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to preempt. The House-Senate Conference Conunittee emphasized
.

that the preemption provision of the Act is intended to preclude

states,

. . . from imposing any requirement or pro-hibition based on smoking and health on
advertising and promotions of cigarettes in
packages labeled in accordance with the Act.

Cong., 2nd Sess. 5 (1970). (Emphasis added.)

, Similarly, Congressman Staggers, Chairman of the
House Comnittee that held hearings on the bill and a member

of the House-Senate Conference Committee, reported to the
House that Section 5 preempts any state action in this area,

. . . in recognition of the fact that
the labeling, advertising, promotion,
and ,s,a.l.e. of cigarettes insofar as they
are related to smoking and health are
matters of national concern. The leg-
islation makes clear that in order to
make the legislation effective, States
and their local divisions are not to
interfere with the scheme of regula-
tion provided for in the legislation.

116 Cong. Rec. 7920 (1970). (Empahsis added.)
P

.

There thus can be no doubt that section 2 of the pro-
.

posed ordinance would directly interfere with the federal leg-

islative scheme. It disregards the provision preempting states
and their constituent parts from acting in the area and ignores

the intent of Congress to'establish a single national policy
to be followed throughout the country. It conflicts with the

speCific intent of Congress that tobacco manufacturers continue

to have the right to promote their products in ways not prohib-
ited by federal law.

0

.
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It bears emphasis that federal preemption is effective
even if it does not regulate the subject matter in the way for-

, 1/
bidden to the states. If Congress has preempted the field, any

state or local legislation in the area conflicting with or
**1

altering the federal plan is without legal effect. If passed,
.

the Cambridge ordinance would be a legal nullity.
Moreover, even if there were not specific statutory

provisions preempting the proposed ordinance, its passage at

this time would be ill-advised. Under the Act, the Department

' of Health, Education and Welfare (now the Department of Health

and Human Services) and the Federal Trade Commission are specif-

ically required to make annual reports to Congress on the smok-
.

ing-and-health controversy and to recommend legislation that
P

they deem appropriate. The continued active interest of these

agencies and other agencies of the federal government assures

that further action will be taken on the federal level if it is

necessary.

The Act establishes a reasonable national policy that
0

balances concern for the public health against the desirability
of preventing the imposition of any unnecessary burdens on com-

,

*/ San Diego Building Trades Counsel v. Garmon, 359 U.S. 236
" 71959). '

**/ U.S. Const., Art. VI, cl. 2; see Northern Natural Gas Co. v.
Fihsas, 372 U.S. 84, 91 (1963) ("The [state] orders must be de-
clared a nullity in order to assure the effectuation of the com-
prehensive Federal regulation ordained by Congress."). See also
jones v. Rath"Packing Co., 430 U.S. 519 (1977); Rice v. Santa Fe
Elevator Corp., 331 U.S. 218 (1947); Hines v. Davidowitz, 312
U.S. 52 (1941).

0
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merce. The proposed ordinance would endanger this program

. adopted for the benefit of the entire country.

C. Section 2 Would Interfere with the
Exercise of First Amendment Riqhts

The proposed ban on the distribution of sample tobacco

products would impermissibly interfere with the right of free

speech guaranteed by the First Amendment to the United States

Constitution. The distribution of sample tobacco products is
/

one of the methods by which tobacco manufacturers convey infor-
mation to smokers about their products. As a means of dissemi-

nating information of interest to the smoking public, such sam-

ple distribution is protected as a form of commercial speech
.

under the First Amendment.

Recent ciecisions of the United States Supreme Court

have made clear that the dissemination of information about com-
*/

mercial products is entitled to constitutional protection."

just within the past year, the Supreme Court emphasized that
although a state may prohibit the dissemination of false or

P

mis1Cading comnercial advertising, it may not interfere with
the dissemination of truthful corrmercial information about a

lawful activity such as smoking.
° In Central Hudson Gas & Electric Corp. v. Public

Service Comnission of New York, 447 U.S. 577 (1980), the Supreme

Court invalidated state action similar in purpose to section 2

*/ E,lZj Linmark Associates, Inc. v. Township of Willingboro,
a3l U.S. 85 (1977); Virginia State Bd. of Pharmacy v. Virginia
Citizens Consumer Council, 425 U.S. 748 (1976); Bigelow v.
virginia, 421 U.S. 809 (1975).

V
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of the proposed ordinance. The Central Hudson case involved
an attempt by the State of New York to ban advertisig by elec-. /

trica1 utilities promoting the use of electricity on the ground

that such advertising was contrary to the national policy of
conserving energy. The Court held that the government interest
in conserving energy, while important, could not overcome the

utility's riqht of free speech:

The First Amendment, as applied to the
States through the Fourteenth Amendment,
protects commercial speech from unwarranted' governmental regulation. . . . Comnercia1
expression not only serves the economic in-

.terest of the speaker, but also assists con-
sumers and"furthers the societal interest in
the fullest possible dissemination of in£or-
mation. In applying the First Amendment to
this area, we have rejected the "highly

' paternalistic" view that government has'com—
plete power to suppress or regulate commer-
cial speech.

447 U.S. at 561-62.

Two'members of the Court concurred in the decision in
language directly applicable here:

I seriously doubt whether suppression
of' information concerning the availabilityand price of a legally offered product is
ever a permissible way for the State to
"dampen" demand for or use of the product.
. .' . No differences between commercial
speech and other protected speech justifysuppression of comnercial speech in order
to influence public conduct through manipu-
lation of the availability of information.

447 U.S. at 574-78.±/ ,

.

*/ Accord,' e.g., Consolidated Edison Co. of New York, Inc. v.Eiib1ic Service Conunission of New York, 447 U.S. 530 (1980).

. )

,
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As was the case in Central Hudson, section 2 of the

proposed"ordinance would manipulate the availability of infor-
mation concerning a lawful commercial product in an apparent ef-

.

fort to reduce the demand for that product. That "highly
paternalistic" effort is precisely what the First Amendment

prohibits.

D. Section 2 Improperly Discriminates
Against a Single Lawful Product

Advertising by distributing free product samples has

long been recognized as a perfectly legitimate and proper method

of promoting many types of consumer products in Massachusetts

and elsewhere. Sampling is commonly used by manufacturers of

.
inany consumer goods other than tobacco products such as soap,

cosmetics, toothpaste, coffee and other food products. None of
these manufacturers is prohibited by local law from distributing
free samples of its products in order to promote their sale.

Section 2 of the proposed ordinance thus would cre-
ate a dangerous precedent equally applicable to the promotional

practices used in connection with any number of other products.
"

If Cambridge did not extend the ban to other products, the

ordinance would be invalid as unfairly discriminating against
\

a single tyije of lawful product -- cigarettes, cigars and smok-

ing tobqcco.
G

"

It is of course axiomatic that a legislature must

treat persons similarly situated in a similar manner. Accord,

e.g.," Stanton v. Stanton, 421 U.S. 7, 13-15 (1975); weinberger

P

\,



,

.

. r

.

.-. . - - 22 -P

v. Wiesenfeld, 420 U.S. 636, 648-53 (1975); Eisenstadt v. Baird,
405 U.S. 438, 447 (1972); Reed v. Reed, 404 U.S. 71, 76 (1971).

For example, in Best & Co. v. Maxwell, 311 U.S. 454

(1940), the Supreme Court struck down a North Carolina"statute

that imposed an annual privilege tax on persons who temporarily

displayed sainple merchandise for the purpose of obtaining retail0

orders. The Court held that the statute unconstitutionally
*/

discriminated against foreign merchants who sold by samples."

Part I, Article I of the Constitution of Massachusetts,

like the Fourteenth Amendment, guarantees each person equal
**1

protection of the law. The proposed ordinance would ignore

these principles of fundamental fairness.

* * *

In summary, section 2. -- in addition to resting on

a fundamental misconception of the purpose and effect of tobacco
.product advertising -- would violate specific provisions of the

Public Health Cigarette Smoking Act of 1969, and if approved,

would represent an ill-advised.conflict with express Congres-

sional policy. Moreover, as an attempt to suppress the dissem-

ination of information about a lawful product, the ordinance

*/ See also Hartford S.B.I. & Ins. Co. v. Harrison, 301 U.S.
T59 (i937).

**/'See, e.g., Coffee-Rich, Inc. v. Commissioner of Public Health
T48 Mass. 414, 204 N.E.2d 281, 288-89 (1969) (prohibition of non-
dairy cream substitute violates equal protection); Hall-Omar
Baking Co. v. Commissioner of Labor and Industries, 344 Mass.
695, 184 N.E.2d 344, 348 (1962) (application of hawkers and ped-
dlers iicense law to door-to-door bakery product salesmen but
not to door-to-door dairy product salesmen violates equal protec-
tion). .

,



V

m

r
'"' ' J e

_ 23 _

would violate the constitutional right of free speech and re-
presents precisely the type of paternalistic regulation that
the American public strongly opposes. Section 2 also would un-

constitutionally discriminate against a lawful product in com-

merce. For these reasons, it is likely that section 2 of the

ordinance, if approved, would be held unconstitutional.

III. CONCLUSION

Wholly aside from the serious practical problems of
compliance and enforcement that would be created by the ordi-
nance, and wholly aside from the fact that the ordinance would

lead to further governmental regulation and intrusion into
people's lives at a time when the public is demanding far less

governmental interference, both sections of the proposed ordi-
nance are legally defective in several significant respects.

.

Accordingly, .the proposed ordinance should be rejected.

0

0

t

.. ..... .



. ,

S-"

,

"'

""

""'
THE TOBACCO INSTITUTE

J2
SUITE LOWER t\ JOHN J. McGLYNN, JR.

332 CABOT STREET State Director
BEVERLY, Mt\ ()1!)15 (117,"927-3990

November 12, 1981

X

David Wylie, Esquire
Martin, Morse, Wylie G Kaplan
31 Milk Street
Boston, Massachusetts 02109

Dear Councillor Wylie:

Enclosed please find a brief regarding a proposed anti-tobacco
ordinance in the City of Cambridge.

It would be important to us and I think beneficial to the
businesses in Cambridge involved that you read this brief before
making a decision on the ordinance.

r

I would hope that sometime on Monday you would have the time
to sit and talk with me regarding the proposed ordinance and
discuss any questions, legal or otherwise, you might have regarding
the ordinance.

Our office wiii be in touch with your office tomorrow in an
attempt to arrange an appointment on Monday at your office. Thank
you for your consideration.

Sincerely yours ,
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The Proposed Cambridge Ordinance Restricting
Smoking in Restaurants and Prohibiting the

Distribution of Tobacco Products is
Unconstitutional and Ill-Advised

!

An ordinance has been proposed in the Cambridge

City Council, section 1 of which would extend the present
ban on smoking in certain public places by prohibiting smok-

ing, except in specific, designated smoking areas, "in the

areas of any restaurant used for food preparation, or in the

areas open to the general public in any restaurant which has

a Seating capacity in excess of fifty (50) patrons." In ad-

dition, section 2 of the ordinance would prohibit the dis-
tribution in all public buildings and public places within
the city, "except at full market price," of "any smoking or
tobacco product for any commercial purpose." Violations of
section 1 of the proposed ordinance subject proprietors of
such establishments to suspension of city licenses and are

punishable by fines of not less than twenty-five nor more than

one hundred dollars. Violations of section 2 are punishable

by·fines of not less than twenty nor more than fifty dollars.
As shown below, the proposed ordinance is miscon-

ceived and unnecessary. More importantly, however, each
b

qection of the ordinance raises serious legal questions and,

if challenged, very likely would be held unconstitutional on

several grounds.
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I. SECTION 1 OF THE PROPOSED ORDINANCE
IS.UNCONSTITUTIONAL AND ILL-ADVISED

Section 1 of the proposed Cambridge ordinance ex-

tends to restaurants the city's already constitutionally infirm
restrictions on smoking in certain places open to the public,
such as food stores, entertainment facilities and waiting rooms.

As noted above, the proposed ordinance would prohibit smoking

"in the areas of any restaurant used for food preparation or
in the areas.open to the general public in any restaurant which

has a seating capacity in excess of fifty (50) patrons." The

management of such establishments "may designate properly

ventilated waiting, lounge, and eating areas as smoking areas."
However, no more than 75 percent of the available area may be

so designated and "any area so designated [must] be conspicu-

ously labeled as such."

Section 1 of the proposed ordinance is subject to

constitutional challenge for several reasons. The ordinance
"

creates arbitrary and irrational classifications in violation
of the federal and state constitutional guarantees of equal

protection, and is vague and ambiguous in violation of the Due

process Clause. In addition, because section I imposes re-
strictions on smoking on private premises, it infringes both

the constitutional right of privacy and the right of real
property owners to determine the types of activities that will
be permitted on their property. Finally, because section 1

applies to private places of work, it is inconsistent with
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settled preemption principles derived from the Supremacy Clause

of the United States Constitution.

A. Section 1 Creates Arbitrary and IrrationalClassifications in Violation of the Consti-
tutional Guarantee of Equal Protection

_
. It is of course well Cstablished that the Equal Pro-

tection ClausC of the Fourteenth Amendment, and the equivalent
provision of Article I of the Massachusetts Constitution, pro-
hibits state and local governmental authorities from establishing
classifications that are arbitrary and without rational rela- .

µ

tion to the interest sought to be advanced by the law. As the
Supreme Court pointed out in Reed v. Reed, 404 U.S. 71, 76

(1971), "[a] classification 'must be reasonable, not arbitrary,
' and must rest upon some groiind of difference having a fair and

substantial relation to the object of the legislation, so that
all persons similarly circumstanced shall be treated alike,"'
(quoting from Roj'ster Guano Co. v. Virginia, 253 U.S. 412, 415

(1920)). Accord, e.g., Stanton v. Stanton, 421 U.S. 7, 13-15

(1975); Weinberger v. Wiesenfeld, 420 U.S. 636, 648-53 (1975);

Eisenstadt v. Baird, 405 U.S. 438, 447 (1972); Coffee-Rich Inc.
v. Commis's"io'n'er of Public Health, 348 Mass. 414, 204 N.E.2d
281, 288-89 (1969); Hall-Omar Baking Co. v. Commissioner of
Labor & Industries, 344 Mass. 695, 184 N.E.2d 344, 348 (1962).

It is equally well settled that the requirements of the Equal
' Protection Clause must be observed with particular exactitude

where, as here, the possible imposition of criminal sanctions
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hangs in the balance. Se,e.v efSm United States v. Cleveland,

503 F.2d 1067, 1071 (9th Cir. 1974). The regulatory scheme
(

envisioned by section 1 manifestly violates this guarantee of
equal protection.

The apparent purpose of section 1 is to protect the

health and rights of nonsmokers. In fact, no reliable scien-

tific evidence exists to support the assumption that incidental
.

exposure to ambient tobacco smoke is harmful to the health of
nonsmokers, and as to their rights, repeated careful studies
have shown that the vast majority of nonsmokers do not find
smoking to be a matter of concern. But even if the City Co'uncil

were to conclude otherwise, there is simply no rational basis

for concluding that' achievement of the ordinance's purpose de-
' pends upon the nature and size of the establishment involved.

.

For example, the proposed ordinance would not re-

strict smoking in the waiting, lounge and eating areas of

restaurants that seat less than fifty people, yet the proprie-

tors of establishments having a seating capacity of more than
P

fifty patrons would not be so exempt. Similarly, the ordinance

does not.purport to restrict smoking in non-restaurant estab-

lishments serving liquor, such as bars, yet no such exception

is made for the lounge areas of restaurants. Thus, the pro-

prietor of a bar may permit patrons to sit or smoke as they

choose, while the proprietor of the restaurant and lounge next

door must restrict the activities of customers at the bar.

Consider also that proprietors of establishments covered by

.
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the ordinance may have their licenses suspended if they "know-

ingly permit a violation", thereby requiring such proprietors

not only to prohibit patrons from sitting or smoking where they

choOse bu't also forcing the owners of covered establishments

to enforce the ordinance. Forcing the proprietors of such
'

establishments to incur additional expense and enter into con-

frontations with their customers will certainly harm, and may

irreparably damage, the conduct of their businesses; all for
no discernable reason.

"Thus, the pattern of restrictions on smoking in res-

taurants mandated by section I is wholly arbitrary. That result
is clearly precluded by the Equal Protection Clause. As stated

by the court in Alford v. City of Newport News, 220 Va. 584,

260 S.E.2d 241, 243 (1979), which invalidated on equal protec-

tion grounds a similar ordinance restricting smoking in restau-

rants, "no matter how legitimate the legislative goal may be,

the police power may not be used to regulate property interests

unless the means employed are reasonably suited to the achieve-

ment of that goal." See, e.g., Greater Rock£ord Food Service

v. Orthoeferi No. 76-2447 (Ill.Cir.Ct. 1976) (invalidating anti-
smoking ordinance on equal protection grounds).

B. Section 1 is Impermissibly Vague and Ambig-

, uous in Violation of the Due Process Clause

Since the proposed ordinance proscribes criminal ac-

tivity and is enforceable by the imposition of fines or license

suspensions, it is also vulnerable because it does not adequately
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define the conduct being prohibited. The established rule is
that a"crimina1 statute cannot be upheld where the standard of
conduct required is such "that men of common intelligence must

necessarily guess at its meaning and differ as to its applica-

tion," CramE! v. Board of Public Instruction, 368 U.S. 278, 287

(1961) (quoting from Connolly v. General Construction Co., 269

U.S. 385, 391 (1926)). Accord,,e.g., Papachristou v. City of
jacksonville, 405 U.S. 156 (1972); Giaccio v. Pennsylvania, 382

U.S. 399 (1966). The reason for this is not difficult to di-
" vine: the liberty interests protected by the Due Process Clause

of the Fourteenth Amendment are of sufficient importance to

require legislatures to define with precision the conduct being

prohibited.
Section 1 is unquestionably vague and ambiguous in

a number of critical respects. For example, the ordinance pro-

hibits smoking "in the areas of any restaurant used for food
r

preparation." This is a classic example of a requirement that
can be interpreted in different ways. Does it mean, for in-

.
stance, that in restaurants where food is prepared at tableside,
smoking is prohibited even in designated smoking sections or
eating areas? Moreover,.who is to determine what constitutes
an area "used for food preparation" or "waiting, lounge and

eating areas"? The result of this guesswork is to place the

proprietors of covered establishments at their peril, with ex-

posure to criminal penalties, whenever anyone complains of an

improperly designated smoking area. The opportunities for

0
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selective and inconsistent enforcement in such a situation are
obviouS.

To £ake a further example, section I requires pro-
, r

prietors to designate as smoking areas "properly ventilated
waiting, lounge and eating areas". The ordinance does not

define "properly ventilated", however. Is it intended that no

ambient smoke may appear in the air in such an area, even

though adjacent to a designated smoking area? And again, who

is to make such a determination? Similarly, consider the re-
quirement that smoking areas "be conspicuously labeled as

such." What standard is to be used to determine whether

labeling is conspicuous, and when and by whoin is such a stan-
dard to be applied?

These examples, which could be multiplied, provide

ample evidence of the vague and ambiguous nature of the ordi-
*/

nance's language. As a result, the proposed ordinance promises

to become a trap for the unwary, to produce conflict and tension

between members of the public required to guess at the bill's
meaning, and to lead to discriminatory and inconsistent enforce-

ment. While a degree of uncertainty may be tolerable in a

civil context, the Due Process Clause does not permit criminal
sanctions to be imposed in circumstances like those presented

y Indeed, as noted above, Ordinance No. 849 would subject
proprietors of covered establishments to license suspensions
if they "knowingly permit a violation" of said ordinance. The
ordinance contains no hint, however, as to the extent to which
such individu,a1s must go to enforce this law.

b
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by section 1. As the court recently held in State of Florida v.
Burton," No. 80-999CO-A-42 (Fla.Cir.Ct. 1981), in striking down

a similar antismoking ordinance on grounds of vagueness:

"Under these conditions the possibility
of selective prosecution looms large and
the Court will not abandon judicial restraint
and redefine the ordinance to give it the
precise statutory langauge required under the
due process clause of our state and federal
Constitutions. The ordinance is vague and
indefinite and will subject persons to pro-
secution whose conduct was devoid of criminal
intent or even culpable negligence."

Slip Op. at 2. See also, Alford v. City of Newport News, 220

Va. 584, 260 S.E. 2d 241 (1979); Greater Rockford Food Service

v. Orthoefer, No. 76-2447 (I11.Cir.Ct. 1976).

C. Section 1 Infringes Both the Constitutional
Right of Privacy and Rights Associated
With the Ownership o:E Real Property

As currently drafted, section I of the proposed or-
dinance would restrict smoking in many private establishments.

Consequently, section 1 is likely to be struck down as an un-

constitutional invasion of privacy and of the right of owners

of private property to determine the types of activities that

will be permitted on their property.
The.courts have long recognized that gove¥nmental

intrusion into private, personal activities can be justified
. only by substantial and compelling state interests, and that
"

even activities that might be subject to regulation if engaged

in publicly cannot be restricted when conducted on private
premises. ' E.¶., Stanley v. Georgia, 394 U.S. 557 (1969);

,

.

0 6'
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Griswold v. Connecticut, 381 U.S. 479 (1965); City of Zion v.
Behrens, 262 Ill. 510, 104 N.E. 836 (1914); Hershberg v. City

of Barbourville, 142 Ky. 60, 133 S.W. 985 (1911). Thus, the

courts in City of Zion and Hershberg struck down antismoking

ordinances on the ground that the ordinances unconstitutionally
restricted· smoking on priVate premises -- a principle directly
applicable to the present bill. See generally 7 McQuillin,
Municipal Corporations § 24.239 (3d ed. 1968).

It follows that the ordinance's attempt to regulate

activities on commercial premises is illegitimate. The Supreme

, Court recently has confirmed that private commercial establish-
ments are entitled to constitutional protections equivalent to

those granted to individuals, including protection against un-

warranted governmental intrusion on their premises. Marshall

v. Barlow's, Inc., 426 U.S. 307 (1978) (search warrant required

Eor inspection of private business); see also Consolidated

Edison Co. of New York v. Public Service Commission of New York,

447 U.S. 530 (1980) (corporate activity protected against state
regulation by the First Amendment).

These decisions reflect the fundamental concern ex-

pressed in the Bill of Rights for the values of individual

privacy and autonomy. This concern has led the courts to ex-
amine skeptically attempts by legislatures and administrative
agencies to regulate personal, private conduct under the gen-

eral rubric of "the public welfare." See Wilkinson & White,

Constitutional Protection for Personal Lifestyles, 62 Corn. L.



~"

P

k

".'·
. T 10 -0

Rev. 563, 620 (1977) ("[T]O substitute the medical judgment of
the sta"te for the personal lifestyle choice [to smoke] is 'pa-

ternalism of the strong kind * * * and creates serious risks
*/

of governmental tyranny.'"). One result of this skepticism

is that every court that has been presented with the issue has

rebuffed efforts by antismoking groups to force governments to

restrict smoking in various public and private facilities.
Federal Emplojjees for Non-Smokers' Rights v. United States,

446,F.Supp. 181 (D.D.C. 1978), aff'd, 598 F.2d 310 (D.C. Cir.),
SZe,r,tm denied, 444 U.S. 926 (1979); Gasper v. Louisiana Stadium

,
and Exposition District, 418 F.Supp. 716 (E.D.La. 1976), aff'd,
577 F.2d 897 (5th Cir. 1978), cert. denied, 439 U.S. 1079; GASP

v. Mecklenburg County, 42 N.C.App". 225, 256, S.E.2d 477 (1979).

One of the most distressing aspects of the proposed

ordinance is that it is premised upon an exclusionary policy
.

, that is directed at a class of persons by virtue of their status

or customs. Persons who smoke would be permitted to frequent

many public and private premises in the state only at the expense

of their foregoing an integral aspect of their personal life-
style. At the same time, the ordinance would deprive real pro-

perty owners OE their right to determine the types of activities
that are permitted on their property. The situation presented

by the ordinance is thus precisely the reverse of the result of

the civil rights cases oft the 1960'S, e.g., Heart of Atlanta
Motel, Inc. v. United States, 379 U.S. 241 (1964), in that it
*/ Quoting froin j. Feinberg, Legal Paternalism, in "Today's
Morai Problems" 33, 43 (1975).

P
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would.place the power of government behind a policy of exclu-
.

K

sion. The Constitution has been construed repeatedly as pro-

hibiting such. exclusionary policies at the hand of government.

D. Section 1 Would Intrude in an
Area Preempted by Federal Law

By restricting smoking in restaurants, the City of
Cambridge purports to regulate concerning health in private
places of'work. Insofar as it does so, it is preempted by

federal law. The preemption doctrine, which derives from the

supremacy Clause OE the Constitution (Art. VI, § 2), prohibits
e

states and localities from adopting regulations concerning

matters as to which Congress has implemented a pervasive regu-

latory scheme. E.g., jones v. Rath Packing Co., 430 U.S. 519

(1977); City of Burbank v. Lockheed Air Terminal, 411 U.S. 624

(1963). The Occupational Safety and Health Act of 1970 ("OSHA"),

29 U.S.C. § 651 ,e,t. seq. (Supp. 1971), is expressly intended to

operate as a uniform and overriding regulatory scheme concerning

safety and health in the workplace. As the court stated in

Five Migrant Farmworkers v. Hoffman, 136 N.j.Super. 242, 345

A.2d 378, 381 (1975), in holding that OSHA preempted state

authority concerning migrant worker protection:

"This act [OSHA] demonstrated an inten-
tion to supersede the authority and obliga-
tio,ns of all state laws with respect to the
general working conditions where such stan-
dards as were adopted by the Secretary [of
Labor] were inaugurated."

As the opinion in Hoffman recognizes, OSHA permits

state regulation of occupational safety and health matters to
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the extent that the appropriate federal agency has not issued

standaras: See 29 u.s.c. § 667(a). Although the Occupational
' Safety and Health Administration has not promulgated a stan-

dard dealing expressly with "tobacco smoke" in the workplace,

"tobacco smoke" is merely a composite of many substances, and

the agency h,a.s. promulgated standards concerning all of those

substances. See 29 C.F.R. § 1910.1000 (Tables z-l and Z-2)

(1977). The existence of such standards thus preempts the

state's authority to legislate concerning smoking in the work-

place. The failure of the ordinance to take OSHA into account

is yet another reason why it should not be approved.

* * *

Section 1 creates an arbitrary and irrational sys-

tem of regulation concerning smoking in violation of the con-

stitutional guarantee of equal protection. At the same time,

the ambjguity of certain of the ordinance's provisions places

members of the public and the proprietors of establishments

arguably subject to the ordinance in the position of having to

guess at its meaning. Efforts to enforce the ordinance thus

inevitably will present substantial questions under the Due

" Process Clause.

Section 1 also attempts to impose restrictions on

smoking on private premises, and thereby infringes both the

constitutional right to privacy and the right of private pro-

perty owners to determine the types of activities that will be
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permitted on their premises. Finally, the ordinance's attempt

to regulate places of work on purported health grounds is pre-
empted by established federal law.

For all of these reasons, it is likely that the or-
dinance, if approved, would be held unconstitutional.

II. SECTION 2 OF THE PROPOSED ORDINANCE
IS UNCONSTITUTIONAL AND TIA-ADVISED

.

As noted above, section 2 of the proposed ordinance
i

would prohibit the distribution of free samples of cigarettes
and other tobacco products in all public buildings and other

*/
public places within the city. This section is based upon a

.

fundamental misconception of the purpose and effect of ciga-

rette advertising. In addition, this section if passed would

violate express provisions of the Public Health Cigarette
**1 '

Smoking Act of 1969. Furthermore, the proposed prohibition
,

would impermissibly interfere with the constitutionally pro-
tected right to free speech and would arbitrarily discriminate

against a lawful product in violation of the constitutions of
" Massachusetts and the United States.

*/ More accurately stated, section 2 prohibits the distribution
of tobacco products "except at full market price." The ordi-
nance does not indicate, however, the standard that is to be
used to determine what constitutes "full market price", a term
with any number of possible meanings. Because of this patent

' ambiguity, those persons arguably subject to section 2 will have
no choice but to act at their peril and risk the imposition of
criminal penalties. As discussed above in connection with sec-
tion 1, such vagueness flies in the face of the Due Process Clause
and renders the ordinance legally defective.
2*,/ Pub.L.No. 91-222 (1970), amending 15 U.S.C. §§ 1331-39 (1965).
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A. Section 2 Is Based Upon a Funda-
mental Misconception of the Purpose

· and Effect of Cigarette Mvertising
To the extent that a ban on the distribution of free

samples of tobacco products would be intended to deprive tobacco

manufacturers of a means of attracting new smokers and to pre-
vent young people from obtaining tobacco products, the proposal

is misconceived and unnecessary.
The proposal misapprehends the purpose of distributing

free cigarette or other tobacco product samples. Such advertis-
ing is conducted primarily to acquaint smokers with a particular

.
- /

brand of tobacco product, ,iL£L, to reinforce existing brand pre-
ferences and to create new ones among persons who already smoke.

'In in£roducing a new brand, it is common for"a manufacturer to

advertise that brand and to give free samples to wholesalers,

jobbers and retailers. Brand advertising and free samples are

not intended to acquaint nonsmokers with cigarettes or other
a

tobacco products.

As far"as minors are concerned, the proposed ordinance

is unnecessary, both because tobacco manufacturers exercise the

utmost care to ensure that samples of their products are not
^

, distributed to minors, and because Massachusetts law already
makes it a crimiUl offense to provide tobacco products to a

'

2/
minor under eighteen years of age. Comparable provisions have

been found sufficient by most other states to protect minors

-*/ ·Mass; Ann..Laws ch. 270, S 6.

0

,
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against the asserted dangers arising from the distribution of
.

free tobacco products. In view of this existing prohibition
against furnishing such products to minors, the proposed addi-

tional ban on the distribution of samples would serve no legit-
imate purpose. To the contrary, as described below, such a

ban is patently unconstitutional.

El. Section 2 Would Conflict
With Federal Law

In 1970, after an extensive review of the entire
smoking-and-health controversy, Congress passed the Public
Health Cigarette Smoking Act of 1969 (the "ACt"). The Act

*/amended the original 1965 Act." The legislative history of the
1969 Act shows that Congress viewed the smoking-and-health con-

troversy as a national problem affecting commerce throughout

the country so that, if any regulations were to be imposed,

they must be imposed by Congress. The Act reflects the belief
of Congress that chaos and confusion could result if each state,
and a fortiori each municipality, were free to enact its own

special legislation.
Accordingly, the Public Health Cigarette Smoking Act

of 1969 expressly preempts states and their municipalities from

adopting legislation affecting the advertising or promotion of
cigarettes, where such legislation is based on a supposed rela-
tionship between smoking and health. To make the intent OF

*/ 15 U.S.C. §§ 1331-39.
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Congress absolutely clear, the 1969 Act includes a provision
.

specifically forbidding states from passing legislation prohib-

iting or regulating the advertising o.r. promotion of cigarettes.
Section,5(b) of the Act now reads:

No requirement or prohibition based on
smoking and health shall be imposed under
State law with respect to the advertising
or promotion of any cigarettes the packages
of which are labeled in conformity with the
provisions of this Act.

Pub.L.No. 91-222 (1970), Section 5(b). (Emphasis added.)

The distribution of free samples of cigarettes and

other tobacco products is recognized as a common method of
advertising and promoting brands of such products. Section 2

of the proposed ordinanCe, which would impose a total ban on

distribution of tobacco product samples, would follow Ordinance

No. 849, a stated purpose of which is to protect the public
health.. Section 2, therefore, is clearly a law that in the

words of the federal statute prohibits tobacco product "adver-

tising or promotion :
. . based on smoking and health." just

as clearly, the Act preempts the city, as a subdivision of the
*/_state, from enacting such an ordinance.

The legislative history of the Act confirms fully that
the proposed law is the kind of action that Congress intended

*/ The preemption provision of the Act applies to ordinances
adopted by any subdivision of a state, such as a city or muni-
cipality, as well as to state-wide enactments. See 15 U.S.C.
§ 1332(3) (1970); S.Rep. No. 566, 91st Cong., 1st Sess. 12
(1969); H.R. Rep. No. 897, 91St Cong., 2d Sess. 5 (1970) (con-
ference report).
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to preempt. The House-Senate Conference Committee emphasized

that the preemption provision of the Act is intended to preclude

states,

. . . from imposing any requirement or pro-hibition based on smoking and health on
advertising and promotions of cigarettes in
packages labeled in accordance with the Act.

Cong., 2nd Sess. 5 (1970). (Emphasis added.)

Similarly, Congressman Staggers, Chairman of the

Hcmse Committee that held hearings on the bill and a member

of the House-Senate Conference Committee, reported to the

House that Section 5 preempts any state action in this area,

. . . in recognition of the fact that
the labeling, advertising, promotion,
and .s.a.l.e. of cigarettes insofar as they
are related to smoking and health are
matters of national concern. The leg-
islaticm makes clear that in order to
make the legislation effective, States
and their local divisions are not to
interfCte with'the scheme of regula-
tion provided for in the legislation.

116 Cong. Rec. ·7920 (1970). (Einpahsis added.)
.

.

There thus can be no doubt that section 2 of the pro-
posed ordinance would directly interfere with the federal leg-

islative scheme. It disregards the provision preempting states
and their constituent parts from acting in the area and ignores

the intent of Congress to establish a single national policy
,

to be followed throughout the country. It conflicts with the

specific.intent of Congress that tobacco manufacturers continue

to have the right to promote their products in ways not prohib-
"

ited by federal law.

. r
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It bears emphasis that federal preemption is effective
L

.

even if it does not regulate the subject matter in the way for-
*/

bidden to the states. If Congress has preempted the field, any

state or local legislation in the area conflicting with or
**1

" altering the federal plan is without legal effect. If passed,

the Cambridge ordinance would be a legal nullity.
I Moreover, even if there were not specific statutory

provisions preempting the proposed ordiriance, its passage at

this time would be ill-advised. Under the Act, the Department

of Health, Education and Welfare (now the Department of Health

and Human Services) and the Federal Trade Commission are specif-

ically required to make annual reports to Congress on the smok-

ing-and-health controversy and to recommend legislation that

they deem appropriate. The continued active interest of these

agencies and other agencies of the federal government assures

that further action will be taken on the federal level if it is
necessary.

The Act establishes a reasonable national policy that
balances concern for the public health against the desirability
of preventing the imposition of any unnecessary burdens on com-

*/ San Diego Building Trades Counsel v. Garmon, 359 U.S. 236
(1959).

**/ U.S. Const., Arrt. VI, cl. 2; see Northern Natural Gas Co. v.%nsas, 372 U.S. 84, 91 (1963) ("The [state] orders must be de-
clared a nullity in order to assure the effectuation of the com-
prehensive Federal regulation ordairied by Congress."). See also
jones v. Rath Packing Co., 430 U.S. 519 (1977); Rice v. Santa Fe
Elevator Corp., 331 U.S. 218 (1947); Hines v. Davidowitz, 312
U.S. 52 (1941).
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merce. The proposed ordinance would endanger this program
.

. adopted for the benefit of the entire country.

C. Section 2 Would Interfere With the
Exercise of First Amendment Rights

The.proposed ban on the distribution of sample tobacco

products would impermissibly interfere with the right of free
speech guaranteed by the First Amendment to the United States

i

Constitution. The distribution of sample tobacco products is
one of the methods by which tobacco manufacturers convey infor-
mation to smokers about their products. As a means of dissemi-

nating information of interest to the smoking public, such sam-

ple distribution is protected as a form of commercial speech

under the First Amendment.

Recent decisions of the United States Supreme Court

have made clear that the dissemination of information about com-
*/mercial products is entitled to constitutional protection."

just within the past year, the Supreme Court emphasized that
although a state may prohibit the dissemination of false or
misleading commercial advertising, it may not interfere with
the dissemination O':E truthful commercial information about a

lawful activity such as smoking.
"

' In Central Hudson Gas & Electric Corp. v. Public

Service Commission of New York, 447 U.S. 577 (1980),. the Supreme

Court invalidated state action similar in purpose to section 2

*/ E.g., Linmark Associates, Inc. v. Township of Willingboro,a31 U.S. 85 (1977)'; Virginia State Bd. O:E Pharmacy v. VirginiaCitizens Consumer Council, 425 U.S. 748 (1976); Bigelow v.Virginia, f!21 U.S. 809 (1975).
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of the proposed ordinance. The Central Hudson case involved

an attCmpt by the State of New York to ban advertisig by elec-
\ trical utilities promoting the use of electricity on the ground

that such advertising was contrary to the national policy of
conserving energy. The Court held that the government interest
in conserving energy, while important, could not overcome the

utility's right of free speech:

,The First Amendment, as applied to the
States through the Fourteenth Amendment,
protects commercial speech from unwarranted

' governmental regulation. . . . Commercial
expression not only serves the economic in-
terest of the speaker, but also assists con-
sumers and furthers the societal interest in
the fullest possible dissemination of inEor-
mation. In applying the First Amendment to
this area, we have rejected the "highly
paternalistic" view that government has'com-
plete power to suppress or regulate commer-
cial speech.

447 U.S. at 561-62.

Two members of the Court concurred in the decision in
language directly applicable here:

I sericmsly doubt whether suppression
of information concerning the availability
and price of a legally offered product is
ever a permissible way for the State to
"dampen" demand for or use of the product.
. . . No differences between commercial
speech and other protected speech justifysuppression of commercial speech in order
to influence public conduct through manipu-
lation of the availability of information.

447 U.S. at 574-78.9/

y Accord,' e.g., Consolidated Edison Co. of New York, Inc. v.Public Service Commission of New York, 447 U.S. 530 (1980).
t
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As was the case in Central Hudson, section 2 of the
.

proposed ordinance would manipulate the availability of infor-
mation concerning a lawful commercial product in an apparent ef-

,

fort to reduce the demand for that product. That "highly

paternalistic" effort is precisely what the First Amendment

prohibits.

D., Section 2 Improperly Discriminates
Against a Single Lawful Product

, Advertising by distributing free product sizjmpies has

long been recognized as a perEectly legitimate and proper method

of promoting many types of consumer products in Massachusetts

and elsewhere. Sampling is commonly used by manufacturers of
many consumer goods other than tobacco products such as soap,

cosmetics, toothpaste, coffee and other food products. None of
these manufacturers is prohibited by local law from distributing
free samples of its products in order to promote their sale..

Section 2 of the proposed ordinance thus would cre-
ate a dangerous precedent equally applicable to the promotional

practices used in connection with any number of other products.

If Cambridge did not extend the ban to other products, the
A

ordinance would be invajjd as unfairly discriminating against

a singl'e type of lawful product -- cigarettes, cigars and smok-

ing tobacco.
' It is of course axiomatic that a legislature must

treat persons similarly situated in a similar manner. Accord,
"

e.g.,' Stanton v. Stanton, 421 U.S. 7, 13-15 (1975); Weinberger

I
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v. Wiesenfeld, 420 U.S. 636, 648-53 (1975); Eisenstadt v. Baird,
405 U.S". 438, 447 (1972); Reed v. Reed, 404 U.S. 71, 76 (1971).

For example, in Best & Co. v. Maxwell, 311 U.S. 454

(1940), the Supreme Court struck down a North Carolina statute
that imposed an annual privilege tax on persons who temporarily

displayed sample merchandise for the purpose of obtaining retail.

orders. The Court held that the statute unconstitutionally
*/

discriminated against foreign merchants who sold by samples."

Part I, Article I of the Constitution of Massachusetts,

like the Fourteenth Amendment, guarantees each person equal
**1

protection of the law. The proposed ordinance would ignore

these principles of fundamental fairness.

* * *

In summary, section 2. -- in addition to resting on

a fundamental misconception of the purpose and effect of tobacco

product advertising -- would violate specific provisions of the

. Public Health Cigarette Smoking Act of 1969, and if approved,

would represent an ill-adVised conflict with express Congres-

sional policy. Moreover, as an attempt to suppress the dissem-

ination of information about a lawful product, the ordinance

*/ See also Hartford S.B.I. & Ins. Co. v. Harrison, 301 U.S.
L59 (1937).

1*./ See, e.g., Coffee-Rich, Inc. v. Commissioner OE Public Health
348 Mass. 414, 204 N.E.2d 281, 288-89 (1969) (prohibition of non-
dairy cream substitute violates equal protection); Hall-Omar
Baking Co. v. Commissioner of Labor and Industries, 344 Mass.
695, 184 N.E.2d 344, 348 (1962) (application of hawkers and ped-
dlers license law to door-to-door bakery product salesmen but
not to door-to-door dairy product salesmen violates equal protec-
tion).
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would Yiolate the constitutional right of free speech and re-
presents precisely the type of paternalistic regulation that
the American public strongly opposes. Section 2 also would un-

,

constitutionally discriminate against a lawful product in com-

merce. For these reasons, it is likely that section 2 of the

ordinance, if approved, would be held unconstitutional.

III. CONCLUSION

Wholly aside from the serious practical problems of
compliance and enforcement that would be created by the ordi-
nance, and wholly aside from the fact that the ordinance would

lead to further governmental regulation and intrusion into
people's live,s at a time when the public is demanding far less

governmental interference, both sections of the proposed ordi-
nance are legally defective in several significant respects.

Accordingly, the proposed ordinance should be rejected.
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In the Year Otie Thousand, Ninc Hundred [ ighty-Two '
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AN ORDINANCE
'

·

'

In amendment to an ordinance formerly entitled "The Gcnernl Ordin,"mces of" thc
( City of' Cambridge" as revised in 1972 and now designated as "The Code of the ,,,·

City of Cambi"idge"..

.
Be it ordained by the City Council of the CitY of Cambridge as follows:

r . -

6

)

That" Chapter Seventeen entitled "Public Works" is hereby :imendecj by inserting '

after section 17—41 the following new sect ion:
.±

,
" $

Section 17-41A. FREE COMMERCIAL DISTRIBUTION OF SMOKING OR "TOBACCO PRODUCTS

- PROHIBITED IN PUBLIC PLACES.

' ':·" In .order to avoid obstruction and congestion of p(li)iic waye and places,
. .

':; to control anQ reduce litter, and to protect pedestrians from annoyance and
· . 0 0 0 *

" " 0 0

:t Invaslon of privacy, no person in the busi.ness of selltng or otherwisc (jistributinf"
' !.:9 cigarettes or other tobacco or smoking products for commercia'l purposes, shall
' '"""

.:
"

in the course of s'uch business, distribute any ciqaret.tesi or othrr tobacco
.

""
.."

-. or smoking products free to any person on any public: strcet or sidcwalk, or' in
..·,

""

any public park or playground, or any other f)(ll)li(: qrouncj, or in :iny publiC
V

4

-
-:"· building. . .

+

Any person who violates this section shall be punished by a fine of
.,

. not less than tfenty nor more than fifty dollars. '
d

b d
q ' "
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' In City Council June 7, 1982.
Failed of ordination on a yea and nay vote :-

.d Yeas h; Nays 3: Absent I; Present 1.
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. In the Year One Thousand, Ninc Hundred f" ight,y-Two

.

AN ORDINANCE
. .

,

' '· In amendment to an ordinance formerly entitled "The Gcner:tl Ordinnnccs of" the
'.'

. ."City of Cambridge" as revised in 1972 and now designated as "The Code of the
L

City of Cambridjje".
"

.

,

,
- Be it ordained by the C;ty Council of the City of Cambr;dge as follows:

P

i '

.

That Chapter Seventeen entitled "Public. Works" is hcrcby :imended by inserting
after section 17—41 the following new sect ion:

q

g

P SectioQ 17-41A. FREE COMMERCIAL DISTRIBUTION OF SMOKING OR 1OBACCO PRODUCTS
,

.
PROHIBITED IN PUBLIC PLACES.

O

. ' " *
"

. In .order to avoid obstruction and congestion of public wayS and places,
to control anQ reduce litter, and to protect pedestrians from annoyance and

P ·

invasion of privacy, no person in the business of selling or otherwise distributinc.
'

" cigarettes. or other tobacco or smoking products for commerc ial purposes, shall
'

"

in the course of such business, distribute any ciq:irct.tcs or othrr tobacco
' or smoking products- free to any person on any public strcet or sidewalk, or in

, any public park or playground, or any other public qronncj, or' in any µtiblic
" building.

P ~

b L

Any person who violates this section shalt be punished by a fine of
. not less than tw'enty nor more than fifty dollars. '
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In City Council June 7, 1982.
Failed of ordination on a yea and nay vote :- ,

.

.
.d Yeas L; Nays 3: Absent I; Present 1.
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, . In the Yiar One Thousand, Ninc Hundred [" ighty-Two '

a
.

AN ORDINANCE
'

i,

. - In amendment 'to tin "ordinance formerly entitled "The Gcner:il Ordirmnccs of" the
! City ,of Cambridge" as revised in 1972 and now designated as "The Code of the.

City of Cambridge".

Be it ordained by the City Council of the CitY of Cambridge as follows:
4

..,

b

P

That Chapter Seve"nteen entitled "Public. Works" is hereby amended by inserting
after section 17—41 the following new sect iorc

g'

Sectiod 17-41A. FREE COMMERCIAL DISTRIBUTION OF SMOKING OR 1OW\CCO PRODUCTS
, PROHIBITED IN PUljl IC f't./'\Ct S.

.

h In .order to avoid obstruction and congestion of p(ji)lic waya and places,
to control 'anQ reduce litter, and to protect pedestrians from annoyance and
invasion of' privacy, no person in the busi.ness of selling or otherwise distributinc
cigarettes Or other' tobacco or smoking products for commcrcial purposes, shall
in the course of such business, distributc any ciq,irct.tes or other tobacco

"

or smoicing products free to any person on any public strcet or sUjcw,alk, or" in
any public park or playground, or any other public (µ'D[ln(j, Of' in :iny l)ll|)lic
building.

C

.

Any person who violates this section shall be punished by a fine of
·j not less than tw'enty nor more than fifty dollars. '
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In City Council June 7, 1982.
Failed of ordination on a yea and nay vote :-,

.d Yeas 4; Nays 3: Absent I; Present 1.
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. . In the Ycar One Thmis:ind, Ninc Hundred f ighty-Two
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,

AN ORDINANCE
' C

. .

'" "

- In amendment to iin ordinance formerly entitled "The Gcnerml Ordinances of" the
City of Cambridge" as revised in 1972 and now desig'"ited as "The Code of the

'

City of Cambridge'!.

r · Be it ordained by the City Council of the CitY of Cambridge as follows,
t

t

That Chapter Seventeen entitled "Public. Works" is hcrcby :imendecj by inserting
after section 17—41 the following new sect ion: ·

J

' Sectiod 17-41A.
"

FREE COMMERCIAL distribution of smoking or iotmcco pkuducts
PROHIBITED IN PUljl IC Pt./\C1 S.

In .order to avoid obstruction and congest ion of t)(ji)lic wayS and places,
to control anQ reduce litter, and to protect pedestrians from annoyance and ·

""invasion of privacy, no person in the business of selling or otherwise cjistributiw
cigarettes or other tobacco or smoking products for commercial purposes, shall
in the course of such business, distributc an,y ciqarcttes or other tobacco

'

. or smoking product-s free to any person on any l)(ll)li(: strcet or sicjcw,alk, or in
any public park or playground, or any ot.hor l)ll|)1i(: ground, or' in :tnj' publiC
building.

0

.
F

Any person who violates this section shall be punished by a fine of
.. not less than tw'enty nor more than fifty dollars. '
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In City Council June 7, 1982.
'

Failed of ordination on a yea and nay vote :- ,

.J Yeas h; Nays 3: Absent I; Present 1. ,
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PROPOSED ORDINANCE ,0

4

i

Be it ordained by the City Council of the City of Carnt)ridRe as
follows:
That Chapter Thirteen entitled "Offenses" is hereby amended as
follows:

1. By inserting in section 13-4 entitled "Smoking Prohibited",
as appearing in Ordinance No. 849 of September 15, 1975, after
subsection (e), the following subsectiorc

(ed) No person shall smoke in the areas of any restaurant
used for food preparation, or in the areas open to the general
public in any restaurant which has a seating capacity in excess
of '-fifty (50) patrons, except that the management of any
such res'taurant may designate properly ventilated waiting, lour€e,
and eating areas as smoking areas, provided that no more than 75 t:'-

percent of the area avai1ajile for each such purpose, and no more
,,

5(j than 75 percent of the total seating capacity, may be so designated
as smoking areas, and further provided that any area so designated
be conspicuously labeled as such.

2. By inserting after said section lj-4 the following
section:
Section 13AA. Free distribution of smoking or tobacco products

" prohibited.
No person shall, except at full market price, in or upon any

part of the streets, parks, public grounds, public buildings, or
other public places within the city of Cambridge, distribute or
allow to be distributed any smoking or tobacco product for any
commercial purpose.

Any person who violates this section shall be punished by a
fine of not less than twenty nor more than fifty dollars.
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