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L. INTRODUCTION |
~ By this Order, and pursuant to G.L. c. 30A, § 2, the Department of
Telecommunications and Energy (Department”) adopts emergency regulations with respect to
the licensing of competitive suppliers and electricity brokers. These emergency regulations are
necessary for the public safety and general welfare and to implement the intent and will of the
Legislature, manifest in the Electric Industry Restructuring Act, Chapter 164 of the Acts of
1997 (the “Act”)." The Act, itself an emergency law, set forth actions that must be taken to
meet the statutorily prescribed retail access date of March 1, 1998. The need to allow new
entrants to the electricity market a reasonable period to apply for and receive licenses before
March 1, 1998 necessitates recourse to G.L. c. 30A, § 2 authbrity. A final Order must be
issued within 90 days after an opportunity for comment pursuant to G.L. c. 30A, § 2. The
emergency regulations are designated as 220 C.M.R. § 11.00, and are effective upon filing
with the Secretary of State of the Commonwealth. A copy of the regulations is this day
submitted to the General Court.
II. HISTORY OF THE PROCEEDING
On August 16, 1995, the Department issued our Order in Electric Industry
Restructuring, D.P.U. 95-30, setting forth principles for a restructured electric industry and
for the transition to a restructured electric industry. On March 15, 1996, the Department

issued an Order commencing a Notice of Inquiry ("NOI")/Rulemaking to develop rules and

An Act Relative to Restructuring the Electric Utility Industry in the Commonwealth,
Regulating the Provision of Electricity and Other Services, and Promoting Enhanced
Consumer Protections Therein. St. 1997, c. 164.
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- regulations that would implement the principles established in D.P.U. 95-30. The scope of the

NOI/Rulemaking covered developing a competitive electric generation market, including

requirements for competitive suppliers. Order Commencing Notice of Inquiry
("NOI")/Rulemaking and Setting a Procedural Schedule, D.P.U. 96-100, at 5-6 (March 15,

1996). After notice and an opportunity for public comment, on May 1, 1996, the Department
issued proposed rules accompanied by a detailed explanatory statement. Draft Ruics and
Explanatory Statement, D.P.U. 96-100 (May 1, 1996). Thereafter, the Department received
two rounds of comments and conducted fifteen days of hearings on issues raised by the
Department’s draft rules. In addition, the Department held sixteen public hearings around the
Commonwealth.

On December 30, 1996, the Department concluded the first phase of our rulemaking
proceeding by issuing Electric Industry Restructuring: Model Rulgs' and Legislative Proposal,
" D.P.U. 96-100 (1996). The Model Rules‘ were to govern the transition and to apply thereafter
to the restrﬁctﬁréd electric industry. The Model Rules provided a regulatory framework for an
efficient industry structure that would minimize long-term costs to consumers while
* maintaining the safety and reliability of electric services with minimum impact on the
environment. Among otﬁer things, the Model Rules governed supplier requirements such as
licensing.

The Department delayed promulgation of final rules in deference to the Legislature,
under whose delegation the Department acts. During 1997, the Legislature undertook a

comprehensive review of electric restructuring, culminating in passage of the Act in late
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November. The Department’s Order in D.P.U. 96-100 anticipated that the Legislature might
enact different principles, in which case the Department would modify the final rules
consistent with Legislative direction. Id, at 23.

As anticipated, the Act requires the Department to implement our principles by
promulgating rules and regulations on many of the same issues the Department included in our
Model-Rules. Among other things, the Act requires the Department to promulgate rules-and
regulations for licensing of all entities that propose to compete in the market. St. 1997,

c. 164, § 193, (G.L. c. 164, §§ 1F(1), 1F(6), 1G(d)(2)). By this Order, the Department
promulg;;tes these rules and regulations. As noted earlier, the need to move with dispatch to
establish an orderly market for newly licensed entrants necessitates resort to the emergency
regulation provision of the Administrative Procedure Act, so that businesses are to be
positioned for the retail access date. G.L. c. 30A, § 2. Before these rules can become
permanent, however, further action will be required, including an opportunity for public
comment. Id. A later Department Order will provide for that opportunity.

II. -ANALYSIS

\ The Act‘establishes a comprehensive framework for the restructuring of the electric
industry, within which competitive suppliers will supply electric power and. customers will
gain the ability to choose their electric power supplier. The Act provides retail customers with
increased consumer protections as participants in the restructured competitive market and

directs the Department to promulgate rules and regulations that effect those protections.

Specifically, the Act requires the Department to license all generation companies, aggregators,
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suppliers, power marketers and brokers to do business in the Corﬁmonwealth. St. 1997,
c. 164, § 193, (G.L. c, 164, § 1F(1)). The Department is also required to maintain a list of
all licensed suppliers. Id, To enhance consumer protection and to enable customers to make
informed choices, the Act requires that the Department promulgate rules and regulations
regarding the information that suppliers must disclose to potential customers. Id, at § 193,
(G.L.c. 164, § 1F(6)). As a condition of licensure, the Act requires suppliers to follow
uniform labeling regulations issued by the Department. Id, The Department’s licensing
regulations require applicants to declare that they will comply with the information disclosure
regulations that the Department will promulgate. |

The Department’s licensing regulations apply to all applicants, whether competitive
suppliers or electricity brokers. The distinction between competitive suppliers and electricity
brokers lies in whether the entity takes title to electricity, a concept long-accepted in
Massachusetts law. See hrop Theatr Edison Electric Illuminatin
of Boston, 290 Mass. 189, at 193-94 (1935) (recognizing the concept of title to electricity).
The term “Competitive Supplier” encompasses any entity, including, but not limited to, a
generation company or aggregator that produces, purchases, or otherwise takes title to power
and sells it to retail customers. The term “Electricity Broker” encompasses any entity,
including, but not limited to, an aggregator that groups together electricity customers to
facilitate the purchase and sale of generation service, but who does not produce, purchase, or
- otherwise take title to the power sold. The licensing regulations require all competitive

suppliers and electricity brokers to file with the Department, for review and approval, certain
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identifying information including, among other things: (1) legal name; (2) business address;
(3) a statement and documentation of legal organization; and (4) telephone numbers and
identity of officers, directors, partners and contact persons. Competitive suppliers and
electricity brokers must provide the Department with a brief description of the nature of the
business being conducted and documentation of financial capability to conduct that business.
The épplicant must also provide evidence that any above-market purchased power contract
between the applicant, its affiliates, parent or subsidiary and an electric company formed
pursuant to G.L. c. 164, is the subjgct of renegotiation. In addition, each applicant must
provide documentation of technical ability to generate or otherwise obtain and deliver
electricity, or provide other proposed services. A competitive supplier may document its
technical ability and financial capability by providing the Department with evidence that the
competitive supplier is a New England Power Pool (“NEPOOL") participant or will meet its
transaction requirements through a contractual arrangement with a NEPOOL participant.

‘The Act mandates that the benefits of competition be available, through retail choice of
electric power suppliers, to all consumers on March 1, 1998. The Department is reviewing
the investor-owned electric utilities’ restructuring plans, designed to accommodate retail access
to generation services and choice of suppliers by retail customers. In addition, the Department
has compiled a list of approximately thirty-five suppliers who have pre-registered with the
Department. In order to accommodate choice of suppliers, it is nécessary that there be
suppliers licensed to do business in the Commonwealth as required by the Act. Given the

nature of a licensing process, particularly the time and resources the Department requires to
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review filings, and the business needs of suppliers to comply with such a process, the -
Department must adopt regulations for licensing of suppliers well before the March 1, 1998
retail access date set in the Act.?

Thus, the Department promulgates the regulatiohs governing supplier licensing as
emergency regulations to become effective immediately. The Department’s authority to adopt
_ emergency regulations is clear. The Department’s regulations provide that upon a ﬁndiﬁg that
“the immediate adoption of a regulation is necessary for the public health, safety or general
welfare, and that observance of requirements of notice and public hearing would be contrary to
the public interest,” the Department may dispense with such requirements and adopt.
emergency regulations. 220 C.M.R. § 2.05(4); see also G.L. c. 30A, § 2. That the
Legislature views immediate and expeditious implementation of the Act as necessary for the
preservation of the public convenience is manifest in the Act’s emergency preamble and in its
findings and declarations. St. 1997, c. 164, Preamble and § 1. The Department finds that
rules and regulations governing supplier licensing are necessary to promote efficient
competition and consumer choice and hence are necessary for the general welfare. The
Department further finds that delay of implementation of these regulations caused by the
requirements of notice and public comment would not be in the public interest: delay would

severely hamper our ability to satisfy other critical mandates by March 1, 1998.

On July 23, 1997, the Department issued a letter announcing that the Department had
commenced pre-registration of competitive suppliers. The purpose of pre-registration
was informational, given that final regulations had not yet been promulgated. A copy
of this Order will be mailed to all pre-registered entities in the interest of expediting
licensure as far in advance of the March 1, 1998 retail access date.
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Accordingly, the Department adopts as emergency regulations 220 C.M.R. § 11.00,
entitled Licensing Requirements for Competiﬁve Suppliers/ and Electricity Brokers. These
regulations become effective upon filing with the Secretary of State of the Commonwealth and
will remain in effect for a period not to exceed 90 days. However, the Department intends to
make the licensing regulations final as part of our comprehensive rulemaking proceeding in
D.P.U. 96-100. As final regulations, the licensing regulations will later be renumbered, but
included in the Department’s final regulations at 220 C.M.R. § 11.00 et seq. The Department
will shortly issue a notice soliciting comments on the licensing regulations and setting forth a
deadline of January 30, 1998. However, the Department emphasizes our twin'objectives: to
provide information to consumers and to provide a degree of business certainty to newly
licensed entrants at the earliest practicable date.

Entities seeking a license to do business in the Commonwealth pursuant to these
emergency regulations may obtain an application form from the Department by contacting the
Registrar at (617) 305-3762. In addition, a copy of the application may be found on the
Department’s home page: http://www.magnet.state.ma.us/dpu/.

IV.  ORDER

Accordingly, it is

ORDERED: That the regulations attached hereto and designated as 220 C.M.R.

§ 11.00 are reasonably necessary for the general welfare and the administration of St. 1997

2

c. 164, within the meaning of G.L. c. 30A, § 2; and it is

$-1)
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W: That the regulations entitled “Licensing Requirements for
Competitive Suppliers and Electricity Brokers™ attached hereto are hereby ADOPTED; and it
is

FURTHER ORDERED: That these regulations shall take effect upon filing with the
Secfetary of State of the Commonwealth; and it is

;_---_E URTHER ORDERED: That certified copies of this Order and the appended
regulations be transmitted by the Secretary of the Department to the Joint Committee on
Government Regulations of the General Court.

By Order of the Department,

3£t Gail Besser, Acting Chair

AN

N 2

/ . . .
\/Vclmes Connelly, ((ommlssmner
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ATTACHMENT A
11.00: Licensing Requirements fi itive: liers and Electricity broker
11.01: Purpose and Scope.
(@)  Purpose. The purpose of this Section is to establish licensing requirements for

Competitive Suppliers and Electricity Brokers, as defined below. This Section
governs application for initial license and for renewal of license.

(b)  Scope. This Section applies to all Competitive Suppliers and Electricity
- Brokers, as defined below, doing business in the Commonwealth.

11.02: Specific Definitions.

Aggregator means an entity that groups together electricity customers for retail sale
purposes, except for public entities, quasi-public entities or authorities, or subsidiary
organizations thereof, established pursuant to the laws of the Commonwealth.

Applicant means any entity required by the General Laws or by these regulations to file
for licensure as a Competitive Supplier or Electricity Broker.

Competitive Supplier means an entity, including but not limited to Generation
Companies and Aggregators, that produces, purchases or otherwise takes title to
electricity and sells it to Retail Customers, with the following exceptions: (1) a
distribution company providing standard offer service and default service to its
distribution customers, and (2) a municipal light department that is acting as a
distribution company.

" Electricity Broker means an entity, including but not limited to an Aggregator, that
facilitates or otherwise arranges the purchase and sale of electricity, but does not
produce, purchase or otherwise take title to any of the electricity sold.

Generation Company means an entity engaged in the business of producing,
manufacturing, or generating electricity.

NEPOOL means the New England Power Pool and its successors.

Retail Customer means a customer that purchases electricity for its own consumption.
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(a) Information Filing Requirements. Before initiating service to Retail Customers,

each Applicant shall make application for license and shall file for review and
approval with the Department's Secretary, in such form as is prescribed by the
Secretary, a notarized document, signed by two officers of the Applicant, that
includes the information identified below, except that an Electricity Broker shall
not be required to provide the information described in subdivisions 10 and 14,

below:

1.

3,

10.

Legal name;

Business address:

A description of the company's form of ownership. If a corporation,
association, or partnership (A) the name of the state where organized,
(B) the date of organization, (C) a copy of the Articles of Organization
or Incorporation (filed with the Secretary of State under G.L.c. 156B or,
if incorporated in another state, by the cognizant approving authority
established by law) or Association, partnership agreement, or other
similar document regarding legal organization, (D) by-laws, and (E) the
name, address and title of each officer and director, partners, or other
similar officers;

A statement (with appropriate citation to corporate articles or by-laws or
other operative documents) that acting as a Competitive Supplier or
Electricity Broker is not an ultra vires purpose (beyond the scope) of the
entity; B

A summary of any history of bankruptcy, dissolution, merger or
acquisition of the entity in the two calendar years immediately preceding
application;

Name, title, and an 800 or toll-free telephone number of customer
service department or contact person available to customers;

Name, title, and telephone number of regulatory contact person;

Name and address of Resident Agent for Service-of Process in -
Massachusetts for purposes of G.L. c. 223A, § 3;

Brief description of the nature of business being conducted, including
types of customers to be served and geographic area in which services
are to be provided;

A statement that the applicant will comply with the information
disclosure regulations promulgated by the Department;
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11.

12.

13.

14.

15.

16.
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Documentation regarding any valid purchased power contract between
the Applicant, its affiliates, its parent or subsidiary, and any electric
company formed pursuant to the provisions of G.L. c. 164 including
documentation that such contracts that are above-market are currently
subject to renegotiation pursuant to the provisions of G.L. c. 164,

§ 1(G)(d)(2), as amended;

Documentation of technical ability to generate or otherwise obtaln and
deliver electricity, or provide other proposed services:

Documentation of financial capability (such as the level of capitalization
or corporate parent backing) to provide proposéd services:
Documentation that the Competitive Supplier is a NEPOOL participant
or will meet its transaction requirements through a contractual
arrangement with a NEPOOL participant. Such documentation may
satisfy the requirements set forth in items (12) and (13), above:
Evidence or documentation of attendance at a Competitive Supplier
training session to be sponsored by the Massachusetts Distribution
Companies, as set forth in the Electronic Business Transaction Standards
Working Group Report, as amended from time to time, on file with the
Department; and

Declaration under penalties of perjury pursuant to G.L. c, 268, § 6, that
all statements made in the application are true and that the officers
signing the application are duly authorized to represent the applicant.
The declaration shall include evidence that the declarants are authorized
as agents of the Applicant to apply for license on its behalf.

Within 30 days of any material or organic (G.L. c. 156B) change in the
information required, updated information shall be filed with the Department.
Any applicant who knowingly submits misleading, incomplete, or inaccurate
information may be penalized in accordance with statute and with the
regulations promulgated by the Department.

Fees. Each Applicant shall pay a filing of one hundred dollars to the
Department.

Department Review. The Department will review the information described
above. The Department will inform the Applicant within 20 business days of
submission of a complete application whether the licensing application has been
approved or rejected.
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11.04: Inf

As a condition of maintaining or renewing a license, each Competitive Supplier shall
comply with the requirements of St. 1997, c. 164, and the rules and regulations
promulgated by the Department regarding information disclosure and labeling. Failure
to comply with these regulations may result in suspension, revocation or non-renewal of
the Applicant's license.

REGULATORY AUTHORITY

220 CMR 11.00: ST. 1997, c. 164, § 193 (M.G.L. c. 164, §§ IF, 1G).
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Che Commonmealth of Massachusetts

DEPARTMENT OF PUBLIC UTILITIES

January 9, 1998

D.P.U./D.T.E. 96-100

Investigation by the Department of Telecommunications and Energy upon its own motion
commencing a Notice of Inquiry/Rulemaking, pursuant to 220 C.M.R. 88 2.00 et seq.,

establishing the procedures to be followed in electric industry restructuring by electric
companies subject to G.L. c. 164.




Consent Communication #8 6‘/ @
Communication was ‘received from

Department of Public Utilities, dated
January 9, 1998. regarding the investigation

by the Department of Telecommunications and
Energy.

In City Council Febrﬁary 2, 1998
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