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" ·' " CITY OF CAMBRIDGE
. .

,
:'

.
In the Year ':' ·

' '

,.
One Thousand, ·. k

i:? Nine Hundred " '

¶" .
Eighty-One

"'. .
'""" an" (jRij|nANcE "'"' "0

..,.;. In amendment to an_ ordinance ".:
"

. formerly entitled: "The General Or- LJ7
-, .

dinances of the City of kmbridge" '^'

,
'as revised in 1972 and now .,'

designated as "The Code of the Cl- "
'ty of Cambrkige." "'

"
_ Be it ordained by the City Council '

" of the City of Cambridge as follows:

'. That Chapter Thirteen entitled' "Of-,, t

'.', fenses" is hereby amended as,','
' "' follows:

.

,

'b 1. By inserting in section 13;4 '
·,"entitled "Smoking"erohiblted," "asf :

:" appearing in Ordinance Number;

,

849 of September 15, 1975, after
,:j" sub-section (c), the following ' '

_,'.,'subsection:
·1

:·' (c'k) No person shall smoke in .,.'
" .'thee areas of any restaurant wed for "

,'"food preparation, or in the areas' 4
'

'.'open to the general public in any ..'" restaurant Which has a"seating ,: ,

)fcapacity in excess of .fifty (50)'""';
,'

patrons, exc.e.pt tha('thC manage- 'b :

e¶;' ment of any"Siiartestau'ailiilay .7$

i:"designate properlL·venti|ated';"'
",: waiting lounge, and ealingi!reas as " f
': sin'o'king' areas,"pm%taedbhat no

.

)

:;-more than 75 percent of the area ','
;,'lavai|ab|e for each such purpose, 1·'..
"i,and no more than 75 percent of the

,

?'.
!j, total seating capacity, may be so .,.' )
j·,; designated as smoking areas, andj:,'!g—

:, further provi¢ed that any area so i'ijI.,': designated be conspicuously label- : .

tied as such. ^"'
j:?j 2. Bji"insertingafter said section ::y4

P "0 '

.'.y3-4 jhe following section: .'"' '%

;'p: Section 13-4A. Free distributioM,:"z[

'g.:of smcking of tobacco products't: :i

k:ii',prohibiiea, '

_
.

y"""u

Is No""person "Shaii except' at fuit'%' :

:' market price, in Of upOn any part ofw"w
itthe streets, parks, public grounds,.'/)'1

:'k µb.li,c_ buildings, or other pub|ic;::,'t
*p|aces wittiin tiiC' City of "can-=
j!:?bridge, disthtwtc Of allow to be· ..Z,

:!2-distributed any sfnok|ng or !obacco :,:i:!

"i)= '\' "' '°""""" '"":"J:

ii Any perssm whO vidatcs this sec" i"j'·;'

'i"Ction shd bc pundied by a finc 0fi"y

4ij"]:'y'%!i}::,' '""ty nor moreth'"(',j

_':,1 passcd to a $ccomi reading at thcjj"
]"jcity, CoUnci| meeting of Decembe(i" '
'7f 7, 1981 and on or after

Decemberi|'j'

',"U1, 1981 the question comes
onf'..

b

":! passing to bc o«jained. i'.'
·

.

paul E. Healy,-b
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", firstjat10n
NO. 2134.

' G' CITY OF CAMBRIDGE '

,." In the Year "1 .
d

' One Thousand, '·.·'
q Nine Hundred ";' "

'I'\h

t , , ,P'" Eighty§ne.
m" " " " , .

".b AN ORDINANCE
.,..' In amendment to an ordinance .""

""I formerly entitled: "The General Or- q.
,;·

'
dinances of the City of Cambridge"t, "

,
'as revised in 1972 and now ,'.

-miesignated as "The Code of the Cl- : ,,'
; ,ty of Carnbridge."

..
-'

', i Be it ordained by the City Council "
"

"' of the City of Cambridge as follows:
: That Chapter Thirteen entitled "0f-',j^

, fenses" is hereby amended as. :'f
follows:

, .
.

,

.t
1. By inserting in section 13-4 "

,

eniit|ed "Smoking Prohibited," as! '
" appearing in Ordinance Number "

.

849 of September 15, 1975, after."
sub-section (c), the following' ' '

^
· ,subsection:

(e'h) No person shall smoke in ",
!""

.',"tt1¢ areas of any restaurant used for·
,'"· food" preparation, or in the areas' ' '

'open to the general public in any
.,.'

restaurant which has a seatinA ':
'z'capacity in excess of fifty (50)':'::,
", pat.rons, except thaf the manage- "'

,

EiiiCnt of anji" s"uch"teSfaUdnt My ," ·"

'"fdesignate properly ventilated'"".;'
'.:-waiting.iounge,and eating areas as

" ."!'

"7' smoking areas, µuvitied that no
'

,

:igmore than 75 percent of the areab
,

""available for each such purpose," zi:,"'i and no more than 75 percent of the.., ·1

^;;j. tota,1 seating capaci!y, may be so,,;i','
::.' designated as smoklng areas, and" :'_
' further provi¢ed that any area SO'[;,j,

?i desjgnated be conspicuously |abe|-.;'

y ed as such. " '

r: 2. By inserting after said sec'ii& """g'
*M3-4 jhe following section: ·..". .:

,jb Section 13-4A. Free distribution'"'i.',
7:0f

smoking of tobacco pr%uctsjj A
E,prohibiied. -

-"'"": "u

;!;:m No person shall, e"xce"pt' at fuil'S: ,'
2'_markct price, in or upon any part 0f':': ,:

}".: the streets, parks, public grounds, i',,
:1 public bujWings, Of other pub|icCt
.q"p|aces within the "City' 'of Ca'i'"f ij:.?brid'ge, distribute or allow to bCe ..:;'p

!':distributed any srrloking or tobacco' ""¢C

it product for any commercial
pur"jj)"

_?!pose.
·

, ,
" ""' d" ^-r'

{. Any perspn who woiatesthis SCC-J"t°'

A'tion shall be punished by a fine ol;,,j,j

'I not less than twetity nor more than·°q "i:
'j: fifty.dolkrs. .

Vi;"'

-:f Passed to a second reading at ther.:':,
::"City, Council meeting of

December'i?"'

.: 7, 1981 and on or after December ,:°"

'"""21, 1981 the question comes orr'
passing to be ordakicd. :'

: ATTESt- Paul E. Hea|y,
,

.
City C!erk._' "
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PUEUCATION '

', NO. 2134.
,.,'F" CITY OF CAMBRIDGE t '

.

"',- In the Year ' ",
P

'- One Thousand, " '

i,;, Nine Hundred "; °'

'
.

Eighty-One.
. . .

'·
' " AN 0ROINAN"CE "

.

,.b.', In amendment to an ordinance .":'
'"

, formerly entitled: "The General Or-,,. :

','. dinances of the City of Cambridge"!"

..
as revised in 1972 and now ','

't designated as "The Code of the Cl- : '

: ty of Cambridge." ""t "

Be it ordained by the City Council '
'

"" of the City of Cambridge as follows:
That Chapter Thirteen entitled "Of-,;

;'fenses" is hereby amended as.', ,
' follows: ·.

6 1. By inserti.n,a in section 13-4 "
F "entitled "Smoking Prohibited," as! ;·

: appearing in Ordinance Number
'

1""849 of September 15, 1975, after.
-'· sub-section (C), the following "

,"--
;4subsection:

,.
', {c'h) No person shall smoke in. P

."

,1ht; areas of any restaurant used for-
,f food preparation, or in the areas' ·

"

,:open to the general public in any
..'

restaurant which has a seatinq S
'!."capacity in excess of fifty (50)' ' :
"' patrons, except that the manage- 'd-"
'. ?ment of any such=restaurant"ihay.?

.'.

",1iesignate properly ventilated'""·
·:.waiting lounge, and eating areas as .i
2: smoking areas,

"

provided that no
, ,:.T-more than 75 percent of the area. °,:

,,)available for each such pUrµose,: ",.. C

:""')and no more than 75 percent of the',,jj,
'i'rtotai seating capacity, may be S0,i,j' ;
,

: designated as srrioking aieas, and" ;!x,' -jjfurther provi¢ed that any area
S0:'":::':

r-" designated be conspicuously |abe|-: :"'
...

P J ,,-'_ed as such. .'

I: 2. Ijy inserting after said section ." '4
,jt13-4 the fo1Iowing section: '" "·
"i Section 13-4A. Free

distriblAn'
m :."

Zjof smoking of tobacco products'';u'
i;! prohibMd.

t

:y:4 :,

iE No person shall, except' a full' "-Yt"
' K

2'jmarkct price, in or upon any part oh"'7
q;,: the streets, parks, public grounds,," (i·

,'..

j}pub|'c buiidings, or othe.r pUb|.i.c';i:f:
"j¢places 'within the City""U caniu":',
1)Md'ge, &tribute or allow to bci ",7,,

: distributed any smoki[)g or tobacco' ;,gj"

_='t f\' 'ny 'omme"ial p"")!,]:
,

'i. Any perss)n whO vioiates this sec")'",
y

.'"tion shall be punished by a"fine
0f:'·"+'

[not less than twenty nor more thang'."i
.·' .fifty dollars. r'::::

-\3 .Passed to a second reading at tfiei :1 :,1

,'"s"city, Council meeting of December'lE't

'7, 1981 and on or after DecemberE s '

S"21, 1981 the question comes on;'
'

·,!?passing to be ordained.
¢ATTEST:- Paul E. Healy,"

,; City Clerk.,
' (C)Dcc.17,
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" ORDINANCE NO. oug.
Final Publication No. 18!13. First Publication in the Chronicle on june 19, 1975·

Hp

'"" )'4"='")) Citf' of Canibribge
i

fi .
't . to

6od:%::,:" f'::::°j
'"M=jhi'" '

.

In the Year One Thousand, Nine Hundred Seventy-Five
r

P

a

t!
\

, AN ORDINANCE
I '

In amendment to an ordinance formerly entitled : "The General Ordinances of the City
of Cambridge" as revised in 1972 and now dCsignated as the "Code of City of Cambridge'.

Be it ordained by the City Council of the City of Cambridge as /ol/ojs:

Chapter i3 entitled: "Offenses," Article LI entitled: "Offenses Against Public
Health" is hereby amended by striking out the present Article ll and inserting
in place thereof a new Article LI entitled: "Offenses Against Public Health",
Seection 13:4 entitled: "Smoking Prohibited" which reads as follows :-
.

(a) It is hereby declared that smoking in public places is a public nuisance,
d&ngerous and hazardous 'to the public health, and violative of the right of non-
smokers to breathe air which is free of smoke contamination.

.

(b) As used herein, "Smoking" shall include carrying a lighted cigarette,.
cigar, pipe or other tabacco product.

0

' -
I

" (c ) No person, whether an owner, proprietor, manager, employee, patron,
visitor, or customer, shall be permitted to smoke in any supermarket, grocery
store, or other retail food store which is designed and &rranged to display and

sell food products for consumption off the premises by the general public;
' provided, hwever that nothing herein shall prevent smoking in specially designated

and properly ventilated areas within aforementioned premises segregated from both
°

the areas in which food is handled and the areas necessarily used by general
,

shoppers.

(d) No person shall smoke in any elevator accessible to thpe public.
4

(C) No person shall smoke in any classroom, lecture hall, theater, motion
picture theatCr,, opera house, concert hall, or library, except in properly
ventilated areas which may be designated by the management or other person in

.

charge, which areas shall be specially labelled and shall not consist of more
than 20 percent of the total seats in the place in question.

(f ) No person shall smoke in any area of any hospital, sanitorium, nursing
home, convalescent home, or home for the aged for chronically ill patients which

is acce8sible either to patients or to visitors, provided that the management may

provide for patients to elect in writing upon admission to the facility to be

placed in a smoking room, in which ca8e the room iri which the patient so electing
is placed shall be so labelled, and no patient not so electing shall be placed in
that room, and further that the management may provide waiting areas for visitors
separate from areas used by patients in which the visitors may smoke, but such

areas shall be conspicuously labelled as such and shall not constitute more than

5q percent of the total visitor 'waiting area in each section of the facility.
P

Zh '.
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(g) No person shall smoke in any waiting reoom used by patients in the officet

, of any physician, .dentist, psychologist, physiotherapist, podiatrist, chiropractor,optometrist, or optician, unless a separate waiting room is provided for patients whowish to avoid smoke and unless conspicuous notice of this fact is prgvided to all,.
F patients.

'b 1

i' "
E (h) Every person having control of premises upon which smoking is

prohibitedby this ordinance, or his or her agent or designee, shall conspicuously display uponthe premises a sign reading "Smoking Prohibited by Law."
.

' (i) It shall be unlawftil for any person having control of any premises orplace in which smoking is prohibited by this ordinance to knowingly permit aviolation of this ordinance. A person shall be held to have knowingly permitteda violation of this ordinance if a visitor to his or her premises observes oneor more people smoking (other than in properly designated smoking areas) onthree successive visits. Any licenses issued by this City to such person shallbesubject to suspension for up to fifteen (iS) days for a single violation ofthis subsection, and shall be subject to suspension for up to one year, or to
P

revocation, for any successive violation.
I

!

I

(i ) Any person who knowingly violates any provision of the ordinance, or whosmokes in an area in which a "Smoking 'Prohibited by Law" notice is conspicuously
. posted as required by subsection (i) of this ordinance, shall be fined in an "amount of not less than twenty-five ($25.00) more more than one hundred ($iOO.00)dollars .

. 0

P

(k) If any section, subsection, sentence, clause, phrase, or portion of thisordinance is for any reason held invalid or unconstitutional by any court of com-petent jurisdiction, such portion shall be deemed a separate , distincty arid in-
!

. dependent provision and such holding shall not affect the validity of the remain-ing portions thereof.

In City Council September lfj, 1975·
t

Passed to be ordained by a yea and nay vote: Yeas 9; Nays 0; Absent 0.
James L. Sullivan, City Manager.

G

{

ATTEST:- Paul E: '

Healy, City Clerk.
W

.

.

b

¶

0



P

'0

P

r
,

4FIRST PUBLICATION NO. 2134.
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,,j Citp of Canibribge
%

% :: ",;j9. "

' In the Year One Thousand, Nine Hundred EiEhty-One
),

AN ORDINANCE
X

In amendment to an ordinance formerly entitled: "The General Ordinances of theCity of Cambridge" as revised in 1972 and now designated as "The Code of the Cityof Cambridge".
C

N

Be it ordained by the City Council of the City of Cambridge as follows:

That Chapter Thirteen entitled "Offenses" is hereby amcnded as follows: -

1. By inserting in section 13-4 entitled "Smoking Prohibited",
as appearing in Ordinance Number 849 of September 15, 1975, after sub-section(e), the following subsection:

(e%) No person shall smoke in the areas of any restaurantused for food preparation, or in the areas open to the general public in
any restaurant which has a seating capacity in excess of fifty (50) patrons,except that the management of any such restaurant may desij'nate properlyventilated waiting lounge, and eating areas as smoking areas, provided that nomore than 75 percent of the area available for each ,such purpose, and no morethan 75 percent of the total seating capacity, may be so designated as smokingG

Eareas, and further provided that any area so designated be conspicuously labeled
as such.

0

2. By inserting after said section 13-4 the following section:

Section 13-4A. Free distribution of smok"inE of tobacco productsprohibited.

No person shall, except at full market price, in or upon anypart of the streets, parks, public grounds, public buildings, or othe;r publicplaces within the City of Cambridge, distribute or allow to be distributed any- smoking or tobacco product for any commercial purpose.

Any person who violates this section shall be punished by a fineof not less than twenty nor more than fifty dollars.

Passed to a second reading at the City Council meeting of )

" Oecember 7, 1981 and on or after December 21, 1981 the question comes onpassing to be ordained.
.

ATTEST:- Paul E. Healy, City Clerk.

G

.
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Arts at a glance
Ed,,,d,, Ca,o, Buonomo

Film ,/' Cambridge, on December West Side Story, with Patterson and Laura Per- A Tufts Student Art Ex- Theater ed on December23, 8 pm, by December 23; Stagefright The Modern Times Cafe17, free, call 49&9085. NatalieWood, will be shown shin at the First Congrega- hibit will be held at the the Boston Cameratain the (open mike) every Sunday presents Peter Hughes onFrom Here to Eternity on December22, 6:30, at the tional Church, ll Garden GalleryEleven, Cohen Arts Silent Night, a holiday Sanders Theatre, Harvard 3-7 pm; all shows are at 1350 December17 and JacksonA Child's Christmas in will be shown at the Modern Central Square Branch St., Cambridge, $4, call Center, Talbot Avenue, mim e s; h ow, will be U niv ersity ; a specia I CambridgeSt., Cambridge, Gillman on December IB;Wales and The Nutcracker Times Cafe, 134 Hampshire Library, 45 Pearl St., Carri- 868-9600, ext. 449. Tufts University through presenteC December 17-19 children's Christmas con- call 491-9672. both shows are at 134Hamp-will be shown at 6 pm in the St., Cambridge,at 9 pm on bridge,free, call 498-9081. December 18, Monday- at 8 pm with a matineeon cert will be performed on The Peasant Stock shire St., Cambridge, $2,Mount Auburn Branch December 19, $2, call Hell Night, Arthur, Time · Saturday,10 am-4 pm, Deeemberl9at2pm,atthe December 19 at 2 pm in Restaurant presents call 354-8379._Abr,iry, 64 Aberdeen Ave., 354-8371. Bandits, Reds, Rollover, Gaile ries Open Hdwse/Christmas Arena Theater, Talbot Paine Hall, Harvard members of the Boston The Longy Wind Ensem-
Cheech and Chong's Nice LocalVisions:The Urban Sale will be held by ten Avenue. Tufts University, University; tickets are $9 Lyric Opera Company on ble will perform on
Drea ms (with Up in Environs is on exhibit Cambridgeport artists in $3, children under 12 are and $7, $4 student/senior December 17; Brassworks December 19 at 8 pm andHea th & Beauty Sa e Smoke)., Excalibur and through January 3 at the their studios at 263, 265, 269 free, call 623-3880. citizen discounts are on December22; and Jerry the Young Performers of
Buddy, Buddy are at the Hayden Corridor Gallery, PearlSt., 489 PutnamAve,, The VIP's, Squirrels and available at the door, Pierce and Charlie Bod- Longy will perform onYOUR CHO CE 99¢ Sack Assembly Square Hayden Memorial Library 202, 259 Sidney St. and 18 Working Her VVay Down ,hildren's performance is inghamonOemnber23; all December20 at 2 and 5:15
Theaterthis week. Building, MIT, 160 Tufts St,, from 12-6, pm, will be performed through $5; call 262-2092. shows are at 415 pm at the Longy School of

Life Goes to the Movies Memorial Dr., Cambridge, December 19-20, call December20 at the Hasty James Johnson will per- Washington St., Somerville, Music,One FollenSt., Cam-

I ,
_ _

will be shown at the Sorrier- call 253-4680. 492-3464.
C

Pudding Theater, 12 form at the Busch- call 354-9528. bridge,free for both events,

«,=~ ., , w

"
ville Public Library, 79 HolidayShow and Sale by Ten ArFow xallery is Holyoke St., Harvard Reisinger Museum, Har- call 876-0956.

¶

r
" t«d 99¢ Highland Ave., on the CambridgeArt Associa- holding a group exhibition Square, Cambridge,by the vard University, 29 The Idler's Back Room

4 C es, December17, 5:30 pm, free. tion, 25R Lowell St., Cam- of work in ceramics,metal AmericanPremiere Stage: Kirkland St., Cambridge,on presents CormacMcCarthy \1

, Off The Wall Cinema bridge, through December and blown glass through call 491-3342 for perfor- December19 at 4:30 pm, $3. on December 17; David Zg ,·." """ each presents 75 Years of 23; a multi-mediashow and December 31; at 10 Arrow mance timesand prices. The Inn-Square Men's Massengill and Bill Mor- w

g Cres't maaf
. Anirnation-Nine from the sale with most itemspriced St., Cambridge, call Sganarelle 'and Orlando Bar (Ladies Invited) rissey on December18-19; o

'
k

""' """ C
Reg., mint Best Animation of the from $2-$200, call 876-0246: 87&1117, will be performed from presents the Rubies and the the Boston Excelsior Man- *i Cr,

':'ST :3 ' " or new gel Seventies on December 17; A Christmas Crafts and A Life of Design: Images December 17-20 at the Sonics on December 17; dolin Society on December'

=>==" 4.6 OZ. That'sNot All Folks begjns Prints Sale will be held at and objects by Charles and Americ an Repertory Planet St. and the jackals 20; Hoot with Bob Halperin i-
r""""" on December 18 (with Mar- the Project Arts Center Ray Eam¢s is on exhibit Theatm Loeb Drama on December IB; Face to on December 21; Sharon

tin the Cobbjer/TheJuggler through December 24; through january 15 at Center, 64 Brattle St., Cam- Face on December 19; the Lunsford on December 22;
of Notre Dame) on Photographs from the Holy Polaroid's corporate bead- bridge, call 547-8300 for Paul Rishe]1 Band on and Mimi Jones on

Chapstick, Asst. Flavors 21.99 December 19 and 20, call Land by Keith johnsonare quarters, 549 Technology times and prices. December20; the Rocket December23; all shows are * i:
354-5678.

on display at the Project Square, Cambridge, a Child's Christmas in 88'S on December21; the at 123 Mount Auburn St.,

Vaseline Pet. Jelly 3.7 oz. .99 Montenegro, The Woman Arts Photography Center FavouriteThings: Home- Wales will be performedon Maynard Silva Band on Harvard Square, Cam-

,
Next Door and The Dozens through December24; both made toys and objects for December 20, 4 and 9:30 December 22; and the Duke bridge, call 491-2067 orQ-TipSwabs Boxof 54 21.99 are featured at the Orson events are at 141 Huron children,pWtmdpresentis pm, in lhe Modern Times Robillard Band on 492-9639. #Welles Cinema through Ave., Cambridge; gallery on displayFit the Sacramen- Cafe, 134 Hampshire St.,

!3romo Seltzer 2 5,'8 OZ. .99 I)eeember 22, 1001 hours are 9:30 am-S pm, call to Street Gallery, 20 Cambridge,by the Thumb
· Massachusetts Ave

,
Cam- 491-0187, Sacramento St., Cam- Tack Puppets, $2, callMerit Cotton Balls bridge,call 868-3603. Creatures, by jill Entis, bridge, through December 354-8371.

ba,of 300 21.99 TheTamin, of theShrew ,,, ,, ,,,,,,, ,, ,,, ,,, ,,,, ,,,.,%,, Ruby Christmas will be 1tt1{ :EANS "DISCOUNT"
'=aberge Shampoo 15 OZ.

will be shown at the North Gallery at Frameworks, ChristmasShow and Sale performed-at the Peoples'

Cambridge Branch 1967 Massachusetts Ave., will be held at the Radcliffe Theater, 1253 Cambridge N FINE WINESy TOO..
Reg., Dry or X-Body .99 Library, 70 Rindge Ave., Cambridge, th rou gh PotteryStudio, 245 Concord St., Cambridge,December

Cambridge, on December December31 with a continu- A vc., Cambridg,, 21 and 22, 8 pm, donations We Carry What You Want!
Merit Alcohol 16 oz. 2/.99 17 at 6 pm, free. ing displayof stained glass December 17 (5-9 pm) and requested, call 354-2915 Louis Jadot La Vieille Ferme

Bye Bye Birdie will be windows and etched panels December 18-20 (IQ am-6 (noon-S pm). ' Mondavi Sonoma Vineyards Macon LugnyPepsodentTooth Brush shown on December 17 at created by Condon Studios pm). The Diary of Anne Frank Sterling Giumarra Les Charmes 1979
Sof t, Med., Hard 2/.99 the Field Branch Library. of Cambridge;hour's are 10 A Group Show of worksby will be performed at the by Calon-Segur 1970 Ch. Lascombes 1975

a826 Cambridge St., Cam- am-6 pm (Monday, Friday L. A. Maisel, Zelda Gordon BlacksmithHouse, 56 Brat-
,, w,. Sowerain Cler Blanc Cos O'Estournel 1974RobitussinCough Syrup bridge,at 7 pm, free. and Saturday)and IQ am-9 and MarthaCain, at the Bel tie St., Cambridge, on Clus du Bois La Cow Pavilion Louis Latour

Reg. 2 '/2 OZ. .99 pm (Tuesdays, Wednesdays Canto Restaurant, 253A December18-20, 8 pm, $3, "='4. Mirassou B & G Wines Durcu-Beaucaillou1976
a nd Thursda ys) , call Washington St., Somerville, call 547-6789.

h
,, i

SutlerHome Ch. Margaux 1976 Petrus 1969

Qii
:to'y:elli:g ":"::::i,,,u,,a,S,n,h,,,, =" "'"""" '° Musi' zs:e:'

:'":"' ':"S')'; "J' ]': ::j'):;m1)
HARVARD

The Birth of a ."ew Light by Helmutjahn, will be on Handwoven Rugs by Bar- Jonathan Brahms will
"'

7 ' ' . &" ' ' ' '|f':Mg'". '"' "
'"i:';

,' ,' 'ki " " ' '" '""is the title of a group display through December bara Branncnareonexhibi- performin a freenoon-hour

, ,
· : %. ' aii" ' :ais" ,".,.," s is' t;$ jf '$"2??COOPERATIVESOCIETY storytelling concert featur- 18 at the Harvard Graduate tion at the FriendsGallery. concertat the MIT chapel " ": · "' naeFL""€Rs¢N, :' " a' 'n9u*" '

kHarvard Square · mit ing Richard Ashford,Ellen School of Design, 48 Quincy 383 Huron Ave., Cambridge, on December17. :$
,. , ., ,. * 2 ** ., .. '"'·. .· .'-'> Yy ?.,' . 7 '"" 'Children's Med Center Block, Ingrid Furlong. St., Cambridge, 9 am-s Pmg through january 30, call A Mediterranean

Elaine Mahoney, Chnstine free, call 495-4122. 547-1267. Christmaswill be perform- t ) I ' ) ' ' ' llP

On SundayDecember20
Join us at the Coop, Harvard Square
at3pmforaChristmasPerformanee

.
AUGUST Ch,

" ' """ ' '"' "riytm' _

'
Erevan Choral Society and Ensemble < ~ M"n's and Ladies 100% cotton

of the Holy TrinityArmenian Apostolic Church, Cambridge

/
'q) TURTLENECKS

2nd Floor Balcony Main Building / . ' 10 colors men's

,,/ $599 X OX'ORD SHIRTS
BUTION DOWNC"OL1,A

'

i K
'

'

' ' ' '"""""/, $I600Great Gifts under $20
.
' , ,

' ,,,,,,,, ,,,,,,,\ ", \, i
r i, ,,"'

,

," ' '
, r

TO 525.00

'K'

Choose from a variety of gifts under $20, in- m '
\1

' "
·"

' '
i I" "

,\
'.,',

i. , --'
:&' ,.i'\ ,

eluding many fine glass gifts like handblown ". ;
. .

C- -/ ,'.' " 4?'·'c' :' {"' ·' . ,

decanters, ale mugs, barware and serving sets.
"' t t

.

'

Lf',m"S ',
||)

' i
t

We also have a fine selection of brass giftware i i "; ' i ' ' - ""
"

I't r.,

g'
|j '

under $20. ·

)
' @"^« } ' ' ,,7. ,if

)j )1

',' BOSTON TRADERS
i

.

" Iq. d · "

j
" ' ' ||}

#
g

Rag Wool $24"
Brass Wall Sconce 1

, \
'

. "
Q e 4f '

.
' · ., r- g'

" ~ : ·
E ' ' '

I

adjustab'e, so"d brasa -'d
'|1

\ i "
,

(8 b" i' :\ SWEATERS
separately. '"=Z» 1| g- ' ',

'

,k.
I;

'
" '? '.' y

SOLD ELSEWHERE FOR $29.99
Reg. 25.00 SALE 19.95 f4%m "

\" :" .=Es MFN'S CREWNECK

?urricaneLamp L1_ {
: \ \ i ,

":, shetland sweaters
vith candle from Toscany,

. \ ' L ' " ' COMP4RETO 525.99

imported hand blown crystal.
,

: · .
P

"K:
. . T - ""' ·NAVY

F · '
Comp.Va)ue$24 SALE 15.00 ,8 ( ' ' a

( "" "
" 1599 ""O"'Z t '

· , %REEN,!,

Christmas CheeseBoard q
- '

'

't-
' "' ·blue

from Pomerantz perfect Fo, (I
'1

' ',- ' \C »'
1/

' ' ' " / ,k
holiday entertaining or a k i "

. . .
' e- /' t

- I'"T
hostessgift. Reg. $15 & $20 , y ·

i " ' """MEN'S AND IADIES
SALE'$I2& $16 \,'

' "FRENCH CONNECTION"

. .Brass Nightsticks ' "
'

't
·'

)

S' Flannel shirts $I599
saucerbase, heavy weight, pair LEVI CORDS £,

' "" COMPARE TO $22.00Comp Va]ue$18SALE'2.00 \, '/ , '
J$

I , ,
',,' 'eq 1

' 4r' ·-·
P

, i ,.
, "PALMETTO'S"

D
- C ,,,' i BOOT EG OR -

,. \ LADIES FASHION WIDEWALE
STRAIGHTLEG%4ly -O y i cordurws

"' 'exs, i , REAT GIFT CHOOSE FROM

,
! IDEA! ·YELLOW

' ck
"

'Yi !1 HARVA =" $I899
_.

' PILLOWS. ,TAN
" © "

"

a=e» ' l CRIMSON& WHITE
· ·,gz'

"

° ' FOOTBALLPILLOWS COMPARE AT $29.00
-

~
,°

I,' )
'" g

K
4(

$21"

:&= " - . - "=aj G S!
¥' "ALL WOOL"

,

Z., '
t

r \"" "":1,,:. H S RICED FROM

'\ >^ "' ,";^ GLOVES 3"
SCtIRVES

the Mon.-Sat.
HARVARD COOPERATIVESOCIETY 10:00-10:00 J, August @

Harvard Square · MIT · Hledical('entt·r sumay
12:00-6:00 Across from Harvard Yard
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MOTION FOR RECONSIDERATION SUBMITTED BY COUNCILLOR GRAHAM

December 22, 1981

Date

.

"5

Councillor Graham has notified the City Clerk of her intention to

move Reconsideration of the vote of the City COuncil on December 21,

1981 failing to pass to be ordained a proposed amendment to the General

Ordinances of the City of Cambridge in Chapter Th:i-rteen entlt1ed "Offensei"

by adding a new subsection (e%) relative to smoking in restaurants with a'

seating capacity in excess of 50 patrons and also by adding a new subsection

13-4A[.entitled "Free distribution of smoking of tobacco products prohibited".

0

r &l ,kAgi44t

Signature
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AN AMEITDME1·'1T TO CAMBRILGE 0ADINAI'·ICE NO.

d

The req;.lirement to establish a no-smokina section shaii not appl,y
to any restaurant which

a) has mechanical ventilation equipment that produces a
ventilation rate of at least jLj'rj cubic feet per minute
(c .f .m. )' per person in the smoking area of the restaurant,and

b) has mechanical ventilation equipment that produces a
ventilation rate of at leas't 2R c,f.m. per person in the
no-smoking area of the restaurant.

. If the restaurant' s mechanical ventilation equipment is not func-
tioning at full capacity, the restaurant shall abide by the no-smoking
section requirements of this ordinance until. "its mechanical ventilation
eouipment is again functioning at full capacity.

' A sign indicating either thC availability or unavailability of a
no-smokin« section shall be conspicuously posted at the 'entrance of
every restaurant,

An employee of any restaurant which has a no-smokixi€ section shall
ask patrons upon entering the restaurant in which section they prefer
to be seated. "
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D. Sullivan '

.
12/21/81

,

,..L

Amend the proposed smoking ordinarice by striking out section 2
and inserting in its place the following section: , .

,

2. That Chapter Seventeen ent'itled "i?ublic Works" "is hereby .:'

amended by inserting after section- l7-41 "the following section:
" " Section 17-41A. Free distribution of smoking or tobacco products ',

.
· ' prohibited. '

" " , -'. .. . .

,. ,

.

, ,
, ,., I,

'

P

In order to avoid obstruction and congestion of public ways
' and places, to control litter, and to protect pedestrians from

annoyance and invasion of privacy, no person shall, except at
· > full market ,price , in o'r .upon any "part of ., .the _streets , parks ,

' ' ',:"' } ' ' f': j;

"public grounds , 'public buildings , "or "Other public places within
the city of Cambridge, distribute or allow to be distributed any ,

.
smoking or tobacco product for any commercial purpose. .

', Any person who violates"this section shall be punished by a
"
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- ."fine of not less than twenty nor more than fifty dolIEtrs. " " ' --i, ·", "" '
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Counci11Or Russell has notified the City Clerk of his intention to

move reconsideration of the vote of the City Council on November 23,

1981 passing to a second reading a .proposed amendment to Chapter
P

.

Thirteen relative to smoking in piiblic places. ·
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Y:::::;e" CITYHALL,CAMBRIDGE,MASSACHUSETTS02139 · (617)49&9020

LAWDEPARTMENT

RUSSELLB.HIGLEY

citysolicitor December 3, 1981

MICHAELC.COSTELLO
ASS1STANTCITYSOLICITOR

EDWARDA.CUNNINGHAM
SEVERLINB.SINGLETON

DAVIDB.O°CONNOR
BIRGEALBRIGHT

L.EGALCOUNSEL

Mr. Robert w. Healy
City Manager
City Hall
Cambridge, Massachusetts

Dear Mr. Healy:

You have asked my opinion as to the legality and

constitutionality of a proposed amendment to the "smoking
ordinance" which, if passed would, among other things,
prohibit the distribution of free tobacco products.

Please be advised that I am in receipt of two
detailed legal briefs which relate to this amendment, and

I am currently reviewing these with members of my staff.
Although I am not able to provide yO.u with an opinion

for the Council Meeting of December 7, 1981 I hope to provide
a response by December 14, 1981.

I would however, state that although my review is
incomplete I do feel the concern of the Council is valid at
this time since it would appear the U.S. Code 1331-1339 would
prohibit such an amendment.

very ruly yours,

Russell B. Higle
City Solicitor

rbh:cp
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ROBERT W. HEALY '
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To the Honorable, the City 'Council:
/

Enclosed please find copy of a report from Russell B.

Higley, City Solicitor, relative to the legality and constitutionality'

of a proposed amendment to the "smoking ordinance".

Ver,Ao""sd
_.

Robert W. Healy
b City Manager '

b

RWH/mb f ,
'

1

Enc . , P

~.

0 P

)

(,

,
' i

A

r

k

a

J

I
,

i %

qb

q

%

,



V
d

Agenda Item Number Sixteen

Re: the legality and constitutionality of a
proposed amendment to the "smoking ordinance".
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CD

°€:2:"::!:e" CITYHALL,CAMBRIDGE,MASSACHUSETTS02139 · (617)49&9020

LAWDEPARTMENT

RUSSELLB.HIGLEY
CITYSOLICITOR

,,

MICHAELC.COSTELLO
ASS1STANTCITYSOLICITOR

EDWARDA.CUNNINGHAM
SEVERLINB.SINGLETON

DAVIDB.O'CONNOR
BIRGEALBRIGHT

December 9, 1981
LEGALCOUNSEL

Mr. Robert W. Ilealy
City Manager
City Hall
Cambridge, MA

Re: Proposed Ordinance Regulating Smoking in
Restaurants and Prohibiting Distribution
of Free Tobacco Broducts in public Places

Dear Mr. Healy:

By letter of November 23, 1981, Paul E, Healy, City
Clerk, informed me that the City Council has requested my
opinion regarding the constitutionality of the attached pro-
posed Ordinance and also regarding the question of whether
section one thereof would apply to beano games or to dining
halls in local universities.

Before preparing this opinion, I received a Memoran-
dum of Law prepared by Professor Richard A. Dayriard on behalf
of the Ordinance's proponents'and a brief submitted by the

m.^~~——_Tobacco Institute. '

My conclusions are as follows:
CONCLUSION

Secti.on 1 of the Ordinance requiring no-smoking
areas in restaurants is constitutional. The term "restaurant"
does not include beano games or university dining halls.

Section 2 of the Ordinance is constitutional, but itmay be barred by §5(b) of the Public Health Cigarette Smoking
Act of 1969 (15 U.S.C., §1334(b)).
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Robert W. Healy -2-. December 9, 1981

I. Proposal to Ban Smoking in Restaurants Seating more than
50, except that Restaurant may Establish Smoking Areas
Consisting of not more than 75% of Seating"'Capacity.

A, Beano Games and Dining Halls in Local Univer-
sities

Section one of the proposed Ordinance applies only
to "restaurants," which are defined as follows in G,L. c. 138,

" §1:

"Restaurant," space, in a suitable
building, leased or rented or owned by a
person hQlding a...license as a common

victualler under (G.L. c. 140)...

i am informed by the Cambridge License Commission that neither
beano games nor university dining halls are required to obtain
common victualler's licenses, and, therefore, I conclude that
they are not "restaurants."

B. Equal Protection

The Tobacco Institute correctly points out that a
"classification must be reasonable, not arbitrary, and must
rest upon some ground of difference having a fair and sub-
stantial r-elation to the object of the legislation, so that
allpersons similarly circumstanced shall be treated alike."
Reed v. Reed, 404 U.S. 71, 76 (1971); Brief, 3,

The apparent purpose of section 1 is to protect the
health and rights of nonsmokers. The Tobacco Institute argues
that no reliable, scientific evidence exists to support the
assumption that exposure to tobacco smoke is harmful to the
health of nonsmokers and that the vast majority of nonsmokers
do not find smoking to be a matter of concern. Brief, 4.
The Council must, of course, address these questions.

If the Council disagrees with the Tobacco Institute
and concludes that smoking does pose a health hazard and that
a significant number of nonsmokers are concerned about it,the Institute still argues that '"there is simply no rational
basis for concluding that achievement of the ordinance's pur-
pose depends upon the nature and size of the establishment in-
volved," Brief, 4, and that the classifications established by
the Ordinance - "restaurants" and "restaurants seating more
than 50 people" are "wholly arbitrary." Brief 4, 5.

,
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Mr. Robert W. Healy -3- December 9, 1981

In my opinion, the classifications established'by
the Ordinance are not wholly arbitrary. The Council might
decide that people who go to a restaurant for a meal are
less likely to want to smoke than people who go to a bar for
a drink. Similarly, it might decide that it makes sense to
have a no-smoking area in larger restaurants but not in

'

smaller restaurants. If smoking causes a health problem,
the Council is not obliged to solve the entire problem at
once. As the Supreme Court stated in Williamson v. Lee
Optical Co., 348 U.S. 483, 489 (1955):

...
The problem of legislative class-

ification is a perennial one, admitting
of no doctrinaire definition. Evils in
the same field may be of different di-
mensions and proportions, requiring
different remedies. Or so the legisla-
ture may think.... Or the reform may
take one step at a time, addressing
itself to the phase of the problem
which seems most acute to the legisla-
tive mind.... The legislature may

)

select one phase of one field and
apply a remedy there, neglecting the
others...,

The jjistitute cites Alford v. City of Newport News,
220 Va. 584, 260 SE 2d 241 (1979), Brief, 5, but that case is
not in point. The facts there were as follows: Defendant
Alford, who operated a restaurant was convicted of failing to
comply with a no-smoking ordinance. The ordinance prohibited
smoking in any restaurant seating 50 or more, except in desig-
nated smoking areas, and required the posting of "No Smoking"
signs. The city attorney testified that "the way we are
attempting to enforce the ordinance (is) by allowing one
table" to be designated as a nonsmoking area. 260 SE 2d at
242. The Court struck down the Ordinance, as applied, because
the means employed, a no-smoking area of only one table, .was
not reasonably suited to the achievement of the goal, protect-
ing the nonsmoking public. The proposed Cambridge Ordinance
requires that the no-smoking area be at least 25% of the
seating capacity.

C. Due Process

The Tobacco Institute next argues that the Ordinance
is also defective, "because it does not adequately define the
conduct being prohibited." Brief, 5-6. The test is that
"...a statute which either forbids or requires the doing of an
act in terms so vague that men of common intelligence must
necessarily guess at its meaning and differ as to its applica-
tion, violates the first essential of due process of law."
Cramp v. Bd. of Public Kistruction, 368 U,S. 278, 287 (1961).
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Mr. Robert W. Healy -4- December 9, 1981

On the other hand, "it has been held that a statute
is not unconstitutionally vague where it is set out in terms
that the ordinary person exercising ordinary common sense can

'

sufficiently understand and comply with.... If the meaning of
terms employed in the statute has long been recognized in law
and life, they will be considered sufficiently definite."
16A Am. Jur. 2d, Constitutional Law, §818, p. 988, 989 (1979).

Furthermore, "...in view of the strong presumptive
validity of a legislative act, statutes are not automatically
invalidated as vague simply because difficulty is found in
determining whether certain marginal offenses fall within
their language. The 'void for vagueness' doctrine does not
require straining to inject doubt as to the meaning of wcjrds
in a statute where no doubt would be felt by the normal reader,
and the United States Supreme Court will not indulge in such
straining, United States v. Powell, 423 U.S. 87, 93 (1975)....
all that is necessary is that the language convey sufficiently
definite warning as to the proscribed conduct when measured by
common understanding and practices; that there may be marginal
cases in which it is difficult.to determine the side of the
line on which a particular fact situation falls is no suffi-
cient reason to hold the language too ambiguous to define a
criminal offense..,," 16A Am. jur. 2d, Constitutional Law,
§818, pp. 991, 992 (1979).

In light of the foregoing principles, I am of the
opinion that section 1 is not impermissibly vague in violation
oE the Due process Clause,

D. Right of Privacy and Rights Associated with
Ownership of Real Property

Although it may be true that "courts have long recog-nized that governmental intrusion into private, personal activ-
ities can be justified only by substantial and compelling state
interests" (Institute Brief, 8); see, e.g., Griswold v. Connecti-
cut, 381 U.S. 479 (1965)(right of marital privacy), I doubt that
smoking in a res'taurant is such an activity.

The two smoking cases cited by the Institute, (Brief,
9) are not in point. City of Zion v. Behrens, 262 Ill. 510,
104 N.E. 836 (1914), held that an ordinance making it an offense
to use or carry tobacco on any of the streets or in the parks or
public buildings of a municipality could not be sustained as a
wilid police regulation, because the streets were so wide and
the parks so large that smoking therein could not offend others.
The smoking in question occurred on a street. The Court said:

...we have no doubt that power exists
to prohibit smoking in certain public
places{ such as street cars, theaters,
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and like places where large numbers
of persons are crowded together in
a small place.

104 N.E. at 837.

Hershberg v. City of Barbourville, 142 Ky. 60, 133
S.W. 985 (1911) is anQther example of an over-inclusive ordi-
nance. There, the ordinance prohibited smoking cigarettes
"within the corporate limits of the city...." In holding the
ordinance void, the Court stated:

The ordinance is so broad as to pro-
hibit one from smoking a cigarette
in his own home or on any private
premises in the city,

133 S.W. at 986

The proposed Cambridge Ordinance is, of course, readily dis-
tinguishable from those considered in City of Zion and Hersh-
berg. It is more like the ordinance upheld in State v. Heiden-
hain, 42 La, Ann. 483, 7 So. 621 (1890), which prohibited smok-
ing in street cars.

It is true that recent cases have held that anti-
smoking groups cannot force the government to restrict smoking
in public places. See cases cited in Institute Brief, 10.
But these holdings do not, or course, mean that the goyernment
cannot act if it chooses, See, e.g., Gasper v. Louisiana
Stadium & Exposition District, 577 F2d 897, 898 (CA5, 1978):

We assume that the Superdome
authorities, if they saw fit, could
prohibit smoking in the facility,
or the City of New Orleans in the
exercise of its police power could
prohibit smoking in public stadiums..,

See 7 McQuillin, Municipal Corporations, §24.239 (3rd ed. rev.,
1981); 62 C.J.S., Municipal Corporations, §302 (1949); Annot.,
"Constitutionality of anti-cigarette legislation," 20 ALR 926
(1922).

Although it is true that the Supreme Court has
recently extended certain constitutional protections to pri-
vate commercial establishments (Institute Brief, 9), I doubt
that these protections would allow a restaurant to resist the
enforcement of a reasonable ordinance designed to protect the
health of its patrons.
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E. Federal Preemption

The institute finally argues that this area has been
preempted by the Occupational Safety and Health Act of 1970
(OSHA), 29 U.S,C., §§651 et seq. I am not convinced by this argu-

ment, especially in view of the fact that the proposed Ordi-
nance is apparently designed to protect the health of a res-
taurant's patrons, not its employees. See 61 Am. jur. 2d,
Plant and job Safety - OSHA and State Laws, §§3, 25, 128
(1981).

"

As a matter of fact, 29 U.S.C.,. §653(b)(4) recognizes
concurrent state power to act either legi'slatively or judicially
under the common law with regard to occupational safety. See
Shimp v. N. J. Bell Tel. Co., 145 N.J. Super. 516, 368 A2d 408,
411 (1976)(employee entitled to injunction requiring employer
to establish no-smoking area).

II. Proposal t'o Prohibit Distribution of Free Tobacco Products
in Public Places.

Section 5(b) of the Public Health Cigarette smojcing
Act of 1969, 15 U.S.C., §1334(b), states:

No requirement or prohibition
based on smoking and health shall
be imposed under State law with

' respect to the advertising or pro-
motion of any cigarettes the PaCkm

ages of which are labeled in con-
formity with the provisions of this
Act.

Does this provision prevent Cambridge from adopting section 2

of the proposed Ordinance?

The question of whether Congress intends to occupy a
given field in such a way as to exclude the operation of state
and local laws depends on the facts in the particular case.
81A C.J,S., States, §24(b) (1977). But "...the intention of
Congress to exclude the states from exercising their reserved
powers must be clearly manifested, and the courts will not
lightly infer that Congress by mere passage of a federal act
has impaired the traditional sovereignty of the states...."
!A. at 330. The burden is on the proponent of federal pre-
emption to state a strong case. Druker v. Sullivan, 334 F.
Supp. 861, 862 (D. Mass., 1971), aff'd 458 F2d 1272.

I' do not know if section 2 is "based on smoking and
health." As the Daynard brief points out on p. 2, it could
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be based on the avoidance of litter or a number of other reasons.
If it is in fact "based on smoking and health," there is.a good
chance that it is forbidden by §1334(b), because it certainly
deals with the "promotion" of cigarettes.

:=,2g
City Solicitor
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To the Honorable, the City Council: ,

Enclosed please find copy of the opinion of the City
'

Solicitor relative to a 'proposed ordinance regulating smoking in
m

restaurants and prohibiting distribution of free tobacco products

in public places.
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Re: Opinion of the City Solicitor regarding
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PROPOSED ORDINANCE
"'·

Be it ordained by the City Council of the Ci.ty of Cambridge asfollows :

a

That Chapter Thirteen entitled "Offenses" is hereby amended as, follows :

1. By inserting in secti on 13-4 entitled "Smokirig Prohibited" ,
"as appearing in Ordinance No. 849 of September 15, 1975, aftersubsection "'(C)

, the following subsectiorr(e!) No person shall smoke in the areas of any resta.urantused for food preparation, or in the areas open to the generalpublic in any restaurant which has a seating capaci'ty in excessof 'fifty (Sq) patrons , except that 'the mmm/{(.jment of anysuch restaurant may designate properly ventilated waitillEz,, lounge ,;'
.

and eating areas as smofing areas; provided tliat rio more thaIL 75 ;j""percent of the area available for each such purpose, and no moreijl) than 75, percent of the total seatiµ capacity, may be so defignatedas smoklng areas , and further provided that any area so designatedbe conspicuously labeled as such.
2 . By inserting after said section ]_3-4 the followingsection:

Section 13-4A. Free distribution of smoking or tobacco productsprohibited.
No person shall, except at full market price, in or upon anypart of the streets, parks, public grounds, public buildings, orother public places within the city of Cambridge, distribute orallow to be distributed any smoking or tobacco product for any 'commercial purpose.
Any person who violates this section shall be punished by afine of nc't less than twenty nor more than fifty dollars.
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PROPOSED ORDINANCE
.
:· Be it ordained by the City Council of the Cit,y,of Cambridge asfollows :

«'

That Chapter Thirteen entitled "Offenses" is hereby amended as. follows :

1. By inserting in section l3-/t entitled "Smoking Prohibited" ,

'

as appearing in Ordinance No. 8LL9 of September lfi, 1975, aftersubsection "(C)
, the following subsectiori:(e!) No person shall smoke in the areas of any restaurantused for food preparation, or in the areas open to the generalpublic in any restaurant which has a seatiry'; capaci-"ty in excessof ' fifty ('Sq) patrons , except that the n):lr):'l/"{(jm(:r)t oi anyh: such restaurant may designate properly ventilated wai U11{?,, lounge g;1' and eating areas as smoking" areas , provided that no more thalL 75 S"percent of the area available for each such purpose, and no moreLj(J' than 75 percent of the total seating capacity, may be so designatedas smoking areas , and further provided that any area so designatedbe conspicuously labeled as such.

2 . By inserting after said section 13-4 the followingsectiori:
, Section 13-4A. Free distribution of smokink or tobacco productsprohibited.

No person shall, except at full market price, in or upon anypart of the streets , parks , public grounds , public buildings , orother public places within the city of Cambridge, distribute orallow to be distributed any smoking or "tobacco product for any 'commercial purpose.
Any person who violates thi.s section sha.ll be punished by afine of not less than twenty nor more than fj.f"ty dollars.
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PROPOSED ORDINANCE
0

' Be it ordained by the City Council of thc Ci.ty of Cambridge asfollows :

a

That Chapter Thirteen entitled "Offenses" is hereby amended as. follows :

1. By inserting in scction l3-4 entitled "Smoking Prohibited" ,

)

· as appearing in Ordinance No. 8ll9 of September lfi, 1975, aftersubsection '(e) , the following subsectioru(ef) No person shall smoke in the areas of any restaurantused for food preparation, or in ,the areas operi to the generalpublic in any restaurant which has a seating capaci"ty in excessof 'fifty .(Sq) pa"trons , except tha"t the manaj"cment of any¥. such restaurant may desiEna"te properly ventiiateCi waiting, lourige ,
;"°, and eating areas as smokimg areas , provided that no more thaii 75 5"" ·percent of the area available for each such purpose , and no moreijC' than 75 percent of the total seating capacity, may be so desi.gnatedas smoking areas , and further provided that any area so designatedbe conspicuously labeled as such. '

2 . By inserting after said section IJ-/L the followingsection:
Section 13-4A. Free distribution of smoking or tobacco produc"tsprohibited.

No person shall, except at full market price, in or upon anypart of the streets , parks , public grounds , public buildings , orother public places within the city of Cambridge, distribute orallow to be distributed any smoking or tobacco product for any 'commercial purpose . r

Any person who violates this section shall be punished by afine of not les's than twenty nor more than fi.f'ty dollars.
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Agenda Item Number Sixteen i
t

0
P

" ' Re: the legality and constitutionality of a
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~~"""" proposed amendment to the "smoking ordinance". t
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In City Council November 23, 1.981
.....,........

m

,1

The Ordinance Committee
t

\

to which was referred a proposed amendment to Chapter Thirteen of the GeneralOrdinances of the City of Cambridge which would further amend OrdinanceNumber 849 adopted by the City Council on September 15, 1975 and providefor restricing smoking in restaurants having a capacity of in exceSs offifty patrons, by designatine only 75% of the total seating capacity forthe purpose of smoking and prohibiting the f'rce distribution on anysmoking or tobacco products for any commerical purpose in public placesof the City of Cambridqe met on Tuesday, Novembcr 17, 1981 in the City "Council Chamber. ·

iCouncillor David A. Wylie presided.
.

The Chair called for the proponents to be heard.

In answer to the call of the Chair the Committee heard from David W"ilson
of 15 Kennedy Road, Cambridge, Chairman of the Group Against SmokingPollution (GASP) who read from a prepared statement to which was attacheda letter from Edward L. Richmond of the Board of Alderman of the City ofNewton outlining the success of that City with a No Smoking in Restaurants

b

" "Ordinance, a second letter from Eduard a. Lane, Minister of the First Parish "Church in Cambricke favoring the passage of the proposed ordinance, a letterfrom Dr. Richard Iacobucci also in favor, the Report of Findines by the Dept.of Public Health which included a Study of Public Opiiiion .With Regaitl toRestrictions of Public Smoking by the Division of Preventive Medicine under theOirector, Sheldon H. Barr. This statcment wi.th attachments is appcnd"ed tothis report and bears the designation A and attached hereto. Mr. Wilson out-lined the list of proponents who would appear and callcd for Dr. OwightEmary Harken who read a prepared statement outlining the hazards of cigarettesmoking and declared it the greatest preventable health hazard in 'the countrytoday and stressed the need to reverse the image of smoking from theglamorous and macho to the repulsive and the fact that the majority wants iso-lation from smokers. Dr. Harken stated that once areas are designated as Non-Smoking the public will respond and seek the restrictcd areas.

.

At the conclusion of his testimony the Chair requested that his statementbe incorporated by reference into thc record of the meeting and copicsbe furnished to the entire City Council for their consideration. His
. statement is designated as B and attached thereto.

,.
P

q

\
.

0

d

I

q

.



P

-
2

-Lp I" e

Counci11or Russell inquired as to who would enforce the smoking restrictions
and suggested that the Council would be overreaching itself in this field
and indicated that he would not vote for the proposed restrictions.
The Committee heard from Attorney Ecjward Sweda of Dorchester, MA who
stated that free ha.iidotds of cigaretts had increased 446% and that no
challenge had been made by the industry to several statens which had
instituted restrictions. He further stated that business had improved
where no smoking restricted areas were instituted; that the proposal before
the city Council was a modest approach to the problem restricting only
25%. He stated that 70% of Cambridge voters supported by referendum in

. 1978 a law providing for restricted areas. He concluded by stating that
,the tobacco industry after the expenditure of large sums for research

were unable to prove that second hand smoke did not harm people. J

The Chair suggested that the Committee follow a procedure which would permit
three speakers to be heard in opposition to be followed by three proponents
in order to insure that all view points would bc presented to the Committee.. .

,

There being no objection - the Chair called for three speakers from the
opposition.

I

In response to the Call of the Chair the Committee heard from john Albert
proprietor of the A & S Restaurant who stated that the CLLA was opposed
on the ground that the restriction were unenforceable, unnCCCssary., costly
and all unwarranted intrusion by the government in the restaurant business.
He further stated that the industry had received no request for the proposed
restrictions.

Councillor David Sullivan stated that restaurant owners who tried the
restricted areas found that it helped their business.

The Committee heard from Miles Cares, owner of T.T. the Bears Place, who
stated that isolation was detrimental and it was ludicrous for a µrsonto sit alone; that restricted areas were not an important consideration to
his patrons, that he objected to have restrictions on whcre his patrons would
be seated.

,

The Committee heard from joIn I, Courtney of R. & R. Corporation of '823 Market
Street who raised the issue of the 1egality,yof the ordinance and submitted
a lengthy brief with legal citations which hc requested to bc submi,tted to the
City Solicitor for his opinion. This brief is appended to this report and
designated C.

Counci11or Graham stressed the need of adequate ventilation and the need
for the expression of opinions by people who frequent the restaurants.

Mr. Cares stated that the 25% restriction equa11ed a decrease in seating
capacity that he had not received any requests for restricted areas. He
further stated that this proposal constituted an attack on his business.

Councillor Graham stated that he did not have the figures to prove his
statement which figures were necessary for the Committee to make a
judgment.

,

.
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At 9:15 p. m. the Chair called for three proponents to appear and heard from:

Sue Kuelzer, Grendels Den, who outlined her experience in setting up a
restricted area and stated that he had no trouble or difficulty in setting
up a restricted area and 9 out of 10 of her patrons preferred no smoking

m

areas they did this voluntarily; that seldom if ever did she have empty
seats in the non smoking areas and she further indicated that she would
have trouble with large parties in the event the 25% restriction was
imposed. -

Councillor Graha\m inquired as to whether or not a pilot program could be
set up for 6 months to obtain the necessary data and find out the public
response to the restriction and suggested that the ordi.nance be tabled
until the public reaction was known on bhis matter.

P

The City Council heard from Peter R. Maggs, M. D. , Cardiovascular and Thoracic
Surgeon, 995 Memorial Drive, who outlined hi s work with patients and diseases
resulting from smoking and stated that 350 deaths per year in the United
States due to lung cancer and heart disease occured and he indicated that
he was in favor of no smokingl'areas in restaurants even though it was obviously

m

an inconvenience to some restaurant businesses. He stressed the fact that the
free market will do the job when the situation is corrected for non smokers and
urged the City Council to pass the ordinance as submitted.

The City Council heard from Carlton Merrill, Administrative Oirector of the
Board of License Commissioners, Newton, MA, who stated that a non biiiding
resolution did not work for the alderman followed the ordinance method which
was implemented and inforced by the Health Inspectors and many of the restaurants
which had originally opposed the ordinance in Newton were now in favor; out of
103 licenses issued in Newton not one business going out of business and he
urged the City Council to adopt the ordinance in some degree without compliance
on a voluntary basis. g

1

The City Council heard from joseph Fantasia, doing business as Fantasia
Restaurant, Concord Avenue, who stated that he favored voluntary compliance
and that no problem was created by smoking in hi s establishment which was
well ventilated; that a 25% restriction would cause problem with compliance
and he also indicated that there was not too many people smoking now adays.

The City Council hearing from Frank Cardu11o, doing business as wursthaus,
who stated that he was against the percentage part of the ordinance and
had no objection to the restrictive area being set aside for non smokers.
He sited the example of trying to seat people and stated that a problem would
arise from the imposition of the 25% restriction with people waiting to be .

served .

The City Council heard from Raymond Murgia who stated that he was against the
mandatory restrictive provisions in the proposed ordinance.

The City Council heard from Betty David of 13 Ware Street who asked for non
a

smoking areas in restaurants and outlined the need to separate the areas and
urged passage of the ordinance.

g
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In opposition at 10:01 p. m. the City Council heard from Anne Browder,
Assistant to the President of the Tobacco Institute, who outlined the
legal problems of enforcing the restrictive seating arrangement in
restaurants and sited the cases which had been decided in New Orleans
and ChicagD; that the proposed legislation was a bad use of police
officers and difficult to enforce an ordinance which was unpopular
and that there was no will on the part of the police officers to enforce
the law.

A

The City Council heard from Luther Terry who quoted a 18 page document
authored by him by stating there was no evidence that smoke in higher
amounts caused cancer and further no physical damage to non smokers;
no one had the answers in this field of research relating to the effects
of smoke to cancer and cancer being caused by second hand smoking; and
further stated that it is another way in which government intrudes in
our personal choice.

The City Council heard from John J. McGiynn, jr., of the Tobacco Institute
who submitted a 23 page brief to the City Council in opposition to the
entire ordinance as submitted and sited many cases dealing with the problem
of enforcement of smoking restrictions. Mr. McClynn brief is appended to
this report and designated D.

The City Council heard from Larry Diskin, Vice-President of Field Marketing
Services for Multi-Marketing, Incoporated in Chicago, i11inois, who stated
that Multi-lylarketing is a marketing services agency engaged in the distribu-
tion of tobacco product samples for advertising and promotional purposes.
He stated that the intent of sample distribution program is not to encourage
non smokers to smoke; but rather to have current smokers of competitive
products sample our products and that the program is executed under extreme

) precautionary measures whereby no one under the age of twenty-one receives
a sample, only smokers receive a sample; one sample per smoker and no samples
may be distributed to any one in a vehicle and further the person distributing
the samples must avoid blocking or otherwise impairing the flow of pedestrian
traffic. Mr. Oiskin statement is appended to this report and designated E.

A discussion arose about the legality and constitionality of the proposed
ordinance and the request was made by the opposition to refer this matter
to the City Solicitor.

Councillor Wylie requested the opposition to present any facts or evidence
they have on the legal issue to the committee and request the City Solicitor' to determine whether or not the restriction shall apply to beano parties,
dining halls, etc.

The statements submitted by the opposition cited legal opinions on the
restriction of areas for smoking was forwarded to the City Solicitor.
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At the conclusion of the hearing Counci11or Oavi¢i Sullivan moved that
the matter be referred to the full City Council without any recommendation
for their- cohsideration at the next meeting of the City Council.

Their being no objections - the motion -Carried.

Councillor Crane was recorded in the negative on this matter.

"i

For the Committee,

J

Councillor David A. Wylie,
Chairman.

L]
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LIST OF OTHER STATEKENTS RECEIVED

1. Statement from the Mmsachusetts ReMmirant Association.

2. Statement frw Louis F. DiGiovanni.
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The Cambridge City Council Committee on Ordinances will conduct a.
K0

, public hearing on Tuesday, November,17, .1981, beginning at 7:30 p. m.6
r'

0

in the City Council Chamber, City Haii.
.

0

· The purpose of this hearing is to discuss the following:
P

'

1. A proposed amendment to the General Ordinancesrelative to "Smoking in Public Places" as it
f

O

- relates to smoking in restaurants with a seat-.

'
. ing capacity over fifty (50) persons and further 'to regulate the distribution of smoking or'

,
. tobacco products in or upon any street, public, way or public grounds; andt

P

, . 2. Beginning at 8:00 p. m., the final report ofthe Historical Commission relative to a proposed
. .

· Fort Washington Historical District.4
b

, All interested individuals are invited to attend and be heard at this
.

" '

time.
,

q0

For the Committee,
0

00

Councillor David A. Wylie,
Chairman.
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CITY OF CAMBRIDGE

°°'Gi,l::o::;,s "
CITY HALL. CAMBRIDGE, MASSACHUSETTS 02139 · (617) 498-9017

OFFICEOF \

THECITYCLERK

November a, ig8i

RE: Smoking in public places

Mr. Rwsell B. Higley, Esq.
City Solicitor
City Hall
Cambridge, MA 02139

Dear Sir:

In reference to my letter of November 23, 1981 I want to
once again stress the importance of determining the legality and con-
stitutionality of the proposed ordinance, in addition to the possibility
that such ordinance might be &pplicable to beano games and dining halls
in the local universities.

A question has arisen as to whether or not the local govern-
ment can preempt the federal rules and regulations on the subject of
smoking restrictions. Apparently this has become a key issue in the
opinion requested by the City Council prior to their action of December 7,
1981.

The representative of the Tobacco Industry submitted to me a
copy of Chapter 36 entitled Cigarette Labeling and AdvertiMmg, which Ihave enclosed, and suggested that Section 1338 should be considered in
any action taken by the City Council.

I have enclosed other copies of related information on this
matter for your guidance.

I hope the3e suggestions will be hel to you and if you
need any more information on this or related tters lease contact me,

Very ruly yo s,

,,-
—cu.l:t"

Paul E. Healy, City ClerkPEH/dl
Encs. Chapter 36 entitled Cigarette Labeling and Advertising

Enclosure8 A, B, C, D, & E -of Committee Report dated November 23, 1981
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"N;". GASP of Massachusetts

' A chapter of Group Against Smoking Pollution ·
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" · '·' P.O. Box 242, Brookline, Ma. 02146
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December 21, 1981 · P '
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i " Eµcers, ; Councillor David Sullivan
:

kLU Addi.on ' Cambridge City Couizcil "
'

'
.

"

' ::

Pregident Cambridge City Hallt . AJm GolUtein
,

: ' Treasurer Cambri.dge, MA
.

.
°Edward Sveda

Leg£Uative Secretary
.

BOARD CE DIRECTORS
. .Dear CounciA1or Sullrvan,David Gordon k'il8on

..
aairperson

a'

Alvan Brc>dy, Esq.
i

Betty Brody, Esq.

I, Edward L. Sweda, Esq ."; am authorized to and hereby do guarantee '
' ."Lary Ann

,
X.D.

' Lou Gross that Group Against Smoking Pollution (GASP) .of Massachusetts shall pro- -2
:

Arnold Reif, D.sc.
. . . . .

, joseph Ress. Es,. vide to the C].ty of Cambridge and/or to Cambridge Ctty Councijlors tn-' Edward Sweda, Esq. dividua11y, free 'of charge, legal services for the purposes of defending "
Richard h"ilson, Ph.D.

,
. . . . ,. . in court Section 13-4 and/or Section 13-4A of Chapter Thirteen of theCode of the City of Cambri$lge. and fOr the purposes of defending in court "

individually any Cambridge City Counci11or who votes for this ordinance for havingvoted for this ordinance.
P

. .GASP, an organization with four lawyers' (including .Alvan Brody, a Suffolk Univer-sity Law School professor and author of 'The Legal Rights' of Norismokers) on the Board of
.Dire,ctors, is willing to provide legal services to defend this ordinance because we are
"

confident that the ordinance is constitutiona1'"in its entirety. Indeed, a Utah law
+ (76-10-102) which bans· tobacco ads on billboards "and bus placards and ordinances in·

.
Minneapolis and St. -Paul (passed in 1979) which ban the public distribution of freecigarette sEimples have never been -invalidated by':any Federal law or court decision. In

'_

fact, the Minneapolis City Council passed its ordinance by a 12 to 0 vote while the vote '
, in the St. Paul City Council was 7' to 0. In the intervening 33 months, no court chal-

.
1enge against either ordinance has been filed.' 0

.The clearest indication that the Cambridge proposal is constitutional is the tO- :-bac.co industry' s vigorous efforts to lobby against passage of- the ordinance. If it were
"

unconstitutional, they could simply sit back, let it pass and then, just as it was about tobe enforced, challenge it in court and have the ordinance stricken down. Iristead, the ' 'indus try, being fully aware of the validity of the Ordinance, tries to prevent its passage,t

,.For the foregoing reasons, GASP is conf ident of' the validity of the ordinance and
.thus of fers legal services to uphold it.0

..
,

)
. .

.

0

0

" H

"
"

" Sincerely,

' t&?ggLµ'A,,
Legislative Secretary

. '\\ t
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IN CITY COUNCIL
COUNCILLOR D. SULLIVAN Setpember 21, 1981

. ORDERED: That the attached proposed ordinance be referred
to the Committee on Ordina'nces for hearing and
report. -,
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