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Bris. 72-27A-E
’ Appeals Court

« FRANK .MENDES & others vs. CITY OF TAUNTON & another

. A (and two companion cases ). .

HALE, C.J. These three cases include two bills for
declaratory and o;her relief; one brought by membefs of
the fire department of the ci;y of Taunton (thé‘firemen's
casé), and one brougﬁt by members of the police department

of the city of Taunton (the policemen's case). The city of

' 2
Taunton and its mayor are defendants in each of these cases.\v/

. The third case is a bill brought by the city and its . mayor

for review (G. L. c. 30A, § 14) of a decision of the Labor
Relations Commission (Commission) and was reported to this

court to be argued with the policemen's case, as both
. - 3 -

cases arise out of the same controversy.

1 .
\végseph Rogers & others vs. City of Taunton &
others; City of Taunton & another yvs. Labor Relations
Commission & others.

-

-

2 . 4 : ‘ B
\V/&he-policemen's case has also joined members of the

“municipal council as defendants.

3 L .
\//&he plaintiffs in the policemen's case (together
with the Commission) were made defendants in the third case.

»

‘-




All three cases arise out‘of a refusal by the city of
Taunton to pay increases in wages for the year 1972 which were

.called for by separate'collective bargéining agreements executed

© in 1971 by the city of Taunton and Local 1391, International

" further amended by St. 1969, c.

Association’of Firefightefs, AFL-CIO, and by thé city and
the Taunton branch of thé Massachusetts Police Association.
The firemen's case and the policemen's case were each
submitted to the Superior Court on a'case stateé and

were argued together. A decree was entered in each declaring,

among other things, that the collective bargaining

agreements were "in direct conflict with G. L. c. 44,

4
) 33A,\V/insofar as they relate to wages," and that

4

\//Section 33A, as amended through St. 1960, c. 301,
read: "The annual budget shall include sums sufficient
to pay the salaries of officers and employees fixed by law
or by ordinance. Notwithstanding any contrary provision of
any city charter, no ordinance providing for an increase in
the salaries or wages of municipal-officers or employees -
shall be enacted except by a two thirds vote of the city council,
nor unless ;L_;g_;g_bg_operative for more than three months
during the financial year in which it is passed; provided,
however, that in any year other than a regular municipal election
year, ordinances may be enacted by a two thirds vote during

" the months of November and December providing for an increase

in the salari®s and wages of officers and employees, to

become effective as of January first of the next ensuing year.
No new position shall be created or increase in rate made by
ordinance, vote or appointment during the financial year
subsequent to the submission of the annual budget unless
provision therefor has been made by means of a supplemental
appropriation . . " (emphasis supplied). This section has been
849, § 61, which deleted the
election year proviso. This change became effective JulX 1,

1973. * See St. 1971, c. 766, § 29.

>




"tt]he city ordinances of 1971, purporting to imélement
the collective bargaining'contracts for increased wages
for policemen and firemen éffectivevJanuary l; 1972, are Co-
inyalid insofér as they relate to-said wages." The’
firemeh and policemén appealed from the decrees-
‘The following facts appear frdm the case stated in the
- firémen's case: On August 24, 1971, the then mayor of the '
¢ity of Taunton and Local 1391 of the Internéfional Association
. of Firéfighters; AFL-CIQ, the collective bargaining representa-

\tive of the c¢ity's firemen, executed a contract intended

to take effect as of January 1, 1971, and to terminate
Decembef 31, 1972. It contained detailed provisions

3governing wages, houyrs, and working conditions. The parties

égreed to new wagé schedules for the years 1971 and 1972,
. which reflected wage increases for 1971 over the schedule

1 ' theretofore in effect and additional increases for -

l97i. On September 18, 1971, a supplemental appropriation

was passed to fund the 1971 increases. . On September 22,

1971, an ordinance was adopted by a two-thirds
vote ‘of the ﬁunicipal council which purported to

replace the lower wage schedule previously in effect




with the new wage schedules for l97l'and 1972 aﬁd

to repeal "all ordinances and parts thereof inconsistent
[t]Therewith." The 1971 increases were paid that year
retroactive to January l. The 1972 Budget‘spbmitted

by the new mayor, a defendant in this case (1971 was an
eleétion year), included "inadvertently" an appropriafioh :
for firemen's wages sufficient to‘implemént the 1972

wage incre§§es. The budget Was.passgd by the council and

approved by the mayor. The city refused to pay the 1972

. lncreases; its contention, accepted by the trial judge,

'is that neither the collective bargaining agreement nor

the Septembér,_l97l, ordinance could provide increaées

for the following year which would comply with G. L. c. 44,

s 33A.

The facts in the policemen's case are not significantly
different from those in the firemen's case. The collective

bérgaining agreement executed by the city of Taunton and

- the Taunton branch of the Massachusetts Police Association

was also to cover the two-year period commencing January 1,
N >

- ‘ .
1971, and provided on its face for wage increases for the

.year 1971 and additional increases for 1972. It was executed

on Auqust 24, 1971 (the date the agreement in the firemen's

case was executed), and on that date an ordinance was passed

» N
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which purported to incorporate the 1971 and 1972
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increases and to repeal inconsistent ordinances.

| ~ On September 18, 1971, a supplemental appropriation to

SRR N

fund the. 1971 increases was voted, and those.increases

b

were paid retroactive to January l; 1971. 1In 1972

the new mayor refused to include the 1972 increases

in the budget, and the mayor and the city have since

refused fo iﬁplement thosé increases.\;/ ’

l. General LaWs_c.'44, § 33a, as amended through
o '\‘ st. 1960,'§ 301, pfovided in pertihent'part that’
"no ordinanée providing for an increase in the salaries
or wagés of municipal officers or employees shallfﬁe
é'“” _I enacted . . . un}ess it is to be operative .for more
. than,three months during the financial year in which

it is passed. . . ." The present dispute is as to the

validity of those portions of the ordinances adopted .

in 1971 which purported to grant additional pay

increases which were not to go into effect until January 1, 1972.

b

AS7
¥ The plaintiffs in the policemen's case. have
filed a "Motion to Augment the Record on Appeal.” By this
means the plaintiffs seek to have placed before us facts
not in existence at the time the trial judge rendered
his decision. 'The motion is denied.

. »
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We observe that the judicial interpretation of

PP s A

' § 33A leaves unclear whether it is the "increase in

the salaries" or the "ordinance" which must be "operative"

4
!
!
|
!
i

for more than three months. See Clements v. Treasurer

of Cémbridqe, 324 Mass. 73; 74 (1949) ("The ordinance

was obnoxious to that statute, because the increases

were not to be operative during the year 1948");
Booker v. Woburn, 325 Mass. 334, 336 (1950) (". . . the

increase was not to be operative for more than three

? ) ‘months . . .h); Foley v. Lawrence, 336 Mass. 60, 63
(1957) (". . . the ordinance . . . could not have
been operative for more than three months in the then

current fiscal year"); Brucato v. Lawrence, 338 Mass. 612,

616-618 (1959); Doherty v. Woburn, 345 Mass. 523, 526

(1963) . | g - _ .
. The purposé of the three~month redﬁiremenﬁ in § 33aA

5 : is "to ﬁrevént city councils . . . from iméosing(in one
year‘upon'the taxpayers of later years the burden of

salary increases not to take effect until these later

years." Brucato v. Lawrence, supra,at 618.




in the establishment of wages by ordinance. The municipal
contract provisions also permit contracts extending over a
period of years. See, e.g., G. L. c. 40, § 4 (unnumbered
pafagraphg lst-4th, 7th-9th, 1llth, 14th-21st). And this has
not geen thought to be inconsistent with G. L. é. 44, § 31
'("No department . . . shall incur a liability in excéss of
the appr;priatiqn made for the usé of such department").
"There.is no requirement under such a céntract thaé the whole
| e#pense,‘for all the Years in which service is to be provided

« « . be appropriated at the inception of the

contract." Salisbury Water Supply Co. €T~Salisburx, 341 Mass.

42, 49 (1960), and cases cited. See Callahan v. Woburn, 306

Mass. 265 (1940) ; Norton Teachers Assn. v. Norton, Mass.

’ ~ (1972). B‘ See also Lynn Redevelopment Authy} V.

Ly \/
Lynn, ‘Mass. , (1971). Cf. Ellis v. Board of

) : d
Selectmen of Barnstable, Mass. , (1972).\V/’
The majority interpretation appeafs to be based '

primarily on the fear that ordinances may be enacted to provide
token increaées in the year of passage and substantial in-

creases in following years. "We are not faced with that issue

)

v/ .
Wass. Adv. sh. (1972) 279, 283.
\Phass. aav. sh. (1971) 1669, 1672.

d . . .
\//&ass. Adv. Sh, (1972) 999, 1004.




in this case, because there is no suggestion that the

. . . [ordinances are] not bona fide." Belfer v. Buildiﬁg

-

Commr . of»Boston, Mass. ’ (1973).\3/,This is not a
case where "a collective bargaining agreement is usedbas a
~ method of evadlng a well- deflned statutory pollcy. Kerrigan V.

Boston, . Mass. ' ; fn. 3 (1972). \V//"Whlle this court
'51ts,f I am confldent ‘that it can deal adequately with any
; sueh_eyaSLOn.' I would further observe that we are here in-
terpreting notta criminal statute in which we are concerned
with aberrant'eonduct, evasiye in its essence (see Modern Penal
CAde Proposed Official Draft, § 1.02) but with a civil statute,
part of an iutegrated whole,vdesigued to guide the ordinary .

management of municipal affairs by officials presumably

acting in good faith. A preoccupation with marginal conduct

in this contekt‘distorts_the entire statutory scheme.
The majority does not reach the. defendants' contention

that the 1972 increases were also invalid because there was

no supplemental appropriation made for them. This contention

is based on the.proyision that "[n]Jo . . . increase in rate
[shall ‘be] made by ordinance [or] vote . . . during‘the
financial year subsequent to the submission of the annual

- budget unless prov151on therefor has been made by means of a

\//hass. Adv. Sh. (1973) 607, 612.

\A’Iass. Adv. Sh. (1972) 149, 156, fn. 3.




'f;supplemental appropriation" (the supplemeﬁtal appropriatiqﬁ
prOQision). The answer to this contention is found in

‘ ,Qohéi’tz V. -Woburn, 345 Mass. 523, 526-527 (1963), in which
the Sﬁpreme Judicial Court had before it ég ordinance passed
Decembér 30, 1958 (a non—eleétion year; see majority opinion,
fn. 4, following thé part emphasized) increasing salaries in

1959. The court held that the ordinance was valid. because

“[t]lhe increased.salaries provided by each ordinance [including

the one passed on Decéhber 30, 1958] were to be.paid from.
appropriaﬁions ofzthe 1959 financial year and action_on.each
ordinance.was completed prior to the submission of the.l959
budget. There was no occasion fof any.supplemental.appréfriéf
tion. See Brucato v. Lawrence, 338 Mass. 612, 617." See |

also Rock v. Pittsfield, 316 Mass. 348, 349 (1944), in which

9 .
the court said of substantially the same provision:\//"Aftgr
the submission of the annual budget, increases inlsalaries

are forbidden unless provision therefor is made by means of a

\v/%he prov151on considered by the court read: "The

| budget shall include sums sufficient to pay the salaries of
officials fixed by law or by ordinance, but no new position
"shall be created or increase in rate maqe during the finan-
‘cial year subsequent to the submission df the annual budget,
unless provision therefor is made by means'of a supplemental
budget." The difference between the phrase "is made" and

the present phrase "has been made" (see St. 1943, c. 62) is
stylistic and immaterial, partlcularly 1n view of the cases
cited in this connectign.
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supplemental budget. G. L. (Ter. Ed.) c. 44, § 33A. . . .
But we know of no statute that restricts the power of the
city council of Pittsfield to enact an ordinance in one year -

making an increase in salary to take effect at the beginning

of the succeeding year." See James v. Mayor of New Bedford,

319 Mass. 74, 77 (1946); Clements v. Treasurer of Cambridge,

324 Mass. 73, 74 (1949). See also Fitchburg Teachers Assn. V.

School Comm. of Fitchburg, - Mass. i - (1971))69/

-

In the policemen's case the city of Taunton makes
the'additional.argument (with which the majority also neea,
not deal) based on the fact that the supplemental appropfiation
was made on September 18, 1971, subsequent to the passage of
the ordinance on August 24, 1971.- (In.the firemen's case the
.supplemental approéfiation, also passed on September 18, 1971,

preceded the ordinance incorporating the increases and passed on

September 22, 1971.) The city of Taunton argues ' .
* that éhe ordinance was in violation of the'supplementai
appropriat%on provision of G. L. c. 44, § 33A,Aas to the
1971 increasés as wéli as to the 1972 increase; and therefore
ﬁotally inoperativg in 1971. However, that prOQision{unlike

the three-month provision, requires a supplemental appropria-

~ tion to,effect‘the increase, not to validate the ordinance.
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. of PFitchburg, Mass. ' - . (1971).\\//'The

- 11

Since that provision does not prohibit.waée increases passed
by ordinance from being effectuated by appropriations made the
following year, I see no reason why it should prohibit wage
incrééses from bging effectuated by appropriations made sub-

sequently in the same year. See Rock v. Pittsfield, 316 Mass.

348, 349 (1945); James v. Mayof of New Bedford, 319 Mass. 74,

'77 (1946); Clements v. Treasurer of Cambridge, .324 Mass. 73,

[}

74 (1949). See* also Fitchburg Teachers Assn. V. School Cbmm.

adoption of the ordinance "did not constitute 'expenditure
of public money' or the incurring of 'liability'" (Doherty v.

Woburn, 345 Mass. 523, 527-528 [1963]) until the supplemental

appropriation was made. Since a "supplemental appropriation -

was passed by the city council to meet the salary increase"

(cf. Foley.v. Lawrence, 336 Mass. 60, 62 [1957]) on Septem-

ber 18, 1971, the ordinance effecting the policemen's increase, .

" 1like the one effecting the firemen's increase, was operative

for at least. three months during that year.
Thus. I submit that the collective bargaining agreements

were not in conflict with any law, and th§§ the conflict with

' the ordinances setting lower salaries in effect prior to the

--'\a/;ass. Adv. Sh. (1971) 1253, 1255-1256.

’
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1971 ordinances prevailed only "so long as. such conflict
‘remainfed]" (G. L. c. 149, § 178I), i.e., until the repeal

of the earlier ordinances which was. accomplished by the

1971 ordinances. As the Supreme Judicial Court said in Rock v.

Pittsfield, 316 Mass. 348, 350-351 (1944), "We think that the
ordinance'yas valid, and thaﬁ the salary increase took effect"
on January 1 [1972]. .. ... It then bécame the duty of the

mayor to provide in the budget for payment of tﬁe éalaries as

increased'by the ordinance. G. L. (Ter. Ed. ) c. 44,

10 '
§ 33A. . . . \{V/L/,The duty to provide for the 1ncreased

salaries arises upon general Principles, and not exclusively

upon 'the terms of § 33A." See Doherty v. Woburn, 345 Maéé.

523, 528 (1963); Barnard v. Lynn, 295 Mass. 144, 147 (1936);

Rﬁyne, Municipal Law, §.8-18.

I wou}d order a decree.entered declaring that the
collective bargaining agreementé and the ordinances are both
Qalid; fhat the 1972 wage schedules provided in the colleetive
bargaining agreements and ordinances are binding on the city

of Taunton; and that the policemen and firemen covered by

: - .
those agreements and ordinances are owed compensation based

on such wage schedules with interest. Doherty v. Woburn,

| ~supra, at 528.

e
L
N

\{&QI/Sectlon 33A requires that "[t]he annual budget shall
include sums sufficient to pay the salaries of officers and

employees fixed by law or by ordinance" (see first sentence Of
fn.;4 of the majority’opinion).
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GOODMAN, J. (dissenting in the firemen's case
and the policemen's case). General Laws c. 149,
§ 178H, declares that "[e]mployeés shall have, and be protecfed
in the e#ércise of, the right . . . to baréain collectively
« ¢« o« On questibns of wages, hqurs and other conditions ofl
employment . . «." The provisién is parallel to G. L.
c. 150a, § 3,\§/;uéranteeing the right to collective bargain-
ing to employees in the private sector and impleménting the
policy in G. L. c¢. 150A, § 1 (third unnumbered paragraph).\a/"
This suggests a éimilar flexibility in negotiating wage
Hpatterns in ﬁhe public sector and an intent to stabilize labor
relatlons by contract--at least for a periocd up to three years,
. the maximum duration of a collectlve bargaining agreement with

municipal employees permitted by G. L. c. 149, § 178I. See

Kerri&an v. Boston, . Mass. o (1972),\3/interpreting

“"Employees . . . shall have the right . . . to*bargain
collectively through representatlves of their own choosing . . ..

\//The stated purposes of this provision are ". . . [to] remov[e]
certain recognized sources of industrial strife and unrest, e o o [tO]
encourag[e] practices fundamental to the friendly adjustment

'of industrial disputes arising out of differences as to wages,
hours or other working conditions, and . . . [to] restor[e]
equality of bargalnlng power between employers and employees."

‘-

\v/hass. Adv. Sh. (1972) 149, 152,

s




- legislative bodyl[and further] [i]f such request is rejected,

s 178I in the light of the National Labor Relations Act (49 Stat.
449, as amended, 29 U. 5. C. §§ 151 et seq.) and the State
Labor Relations Law (G. L. c. 150A, §§ 1 et seq ) . \v,Sectlon 1781

0

prov1des that "the municipal employer shall be represented

by the chief executive officer . . . or his ‘designated repre-

sentative" and that the parties if they reach.an agreement

‘"shall execute a written contract incorporating any agreement

reached." The Legislature_Was,.of course, aware‘of the complex

. body of law governing municipal wages and contracts and munici-

" pal finance generally and' accordingly provided that "[i]n the

eJ%nt that any part or provision of any such agreement is
iq conflict with any law, ordinance, or by-law, such law,

ordinance, or by-law shall prevail" but only "so long as such

- conflict remains." Section 178I also provides that "[i] £ funds

are necessary to implement such written agreement, a request

for the necebsary appropriation shall be submitted to the

" the matter shall be returned to the parties for further bargain- -

.

ing."

The mejority.opinion accepts the contentipn of the city

~of Taunton that, by .reason of G. L. ¢. 44, § 33A, an ordinance

3/For a view emphasizing the differences between private

. and public sector collective bargaining, see Wellington and

Winter, The Limits of' Collective Bargaining in Public Employment,
78 Yale L. J. 1107, and Wellington and Winter, Structuring _

Collective Bargaining In Public Employment, 79 Yale L. J. 805. See
also 1971 House Doc. No. 5235, Second Interim Report of the Specxal

Legislative Study Commission on Collective Bargaining, p. 14;
Rehmus, Censtraints on Local Governments In Public Employee Bar-

galnxng. 67 Mich. L. Rev. 919. . .




J{Qsannot validly implement a two-year collective bargaining
;ag:éement which provides for increases in wages in both yea;s~4
'atiieastAas to the increase for the financial year following | -
~£hs éassage o£ the ordinance. The specific proviso reiied

on_isi "[N]o ordinance providing for'an increase dn the salaries or

| wages of.municipal officers or. employees shall be enacted

? . . . unless it is to be operative for more than three months
during. the financial year in which it is passed" (see

[

* emphasized part of fn. 4 of the majority opinion, hereafter re-

ferred to as the three-month provision).

Ths majority holds that the wage_increases for

1972 were invalid because they were not "operative" dﬁfing

1971, the'financial year in which the ordinances providing d

for them were passed: With all respect, - it seems.to me that this
provision, as a matter of grammatical construction, reads to ré;
“quire that the ordinance rather than, the. 1ncrease must be“operatlvé'fox
more.than three months durlng the financial year.ln whlch it is
passed, and, ‘that the ordinances passed in August and September,.

1971, to. 1mplement the policemen and firemen contracts were |
operatiQe as to the increases for that year.. Thus it cannot

be said of these ordinances, as of the city council's in-

_crease in Brucato v. Lawrenée. 338 Mass. 612, 618 (1959),

that it had "no effect by way of expenditure in that

»




4 . . L
year"\v/}empha51s supplied). The 1971 ordinances funded by

supplemental appropriations for that'year are consistent with the

three-month provision of § 33A "to make each council take im- ‘-

mediate responsibility in the year of council action for some of the
fiscal and tax burden of any salary increases voted by it"

(emphasis. supplled) Brucato v. Lawrence, -supra. Similarly ‘in Hackett

Ve Worcester, 346 Mass. 634, 637 (1964), it was contended that

the proviso in § 33A (see majority opinion, f£fn: 4) that

-

"ordinances may be enacted « e during the months of November
an December [in a non-election year] providing for an

increase in the salaries and wages . . . to become effective

ds of January first of the next ensuing year" (emphasis’ '

supplied) . prohibited jipcreases which went into effect by
stages during the ensﬁing year. The Supreme Judicial Court
held that "the ordinance as a whole" became effective on

b}

January 1, although none of the step increases began on that

'datei'° -

This construction of the three-month provision harmonizes

the municipai finance law with the collective bargaining

<

- provisions of G, L. c. 149, § 178I, which permits three-year

T

\6/Also in both-Clements"v.”Treasurer of Cambridge, 324
Mass. 73, 74 (1949), and Booker v. Woburn, 325 Mass. 334-336
(1950), the increases had no effect during the years in which
the ordinances were respectlvely passed. There was therefore

no need in those cases to distinguish between the operation-of

the ordinance and the operation of the increase.
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;¢ontracts. On the construction adopted by the majority,mﬁnici—
- palities in which wage scales are established by ordinance are barred’
from presently negotiating binding increases which are mot to take

gffept.unﬁil the second or third year of a contract period. Either the

.éé;ti?s must Pegotiate wages every year or attempt séméhow to arrive at
a flat increase for two or fhfee yeafs which woﬁla average out so that
?' neither party would be disadvanﬁaged. This would be a gamble

which resﬁonsible negotiators might well be réluctant to take.

Wages are ordinarily the major element in the negotiation of

-

. a labor contract and the hope for such stabilify in this volatile
area\v/;s might result from collective bargaining agreements

ﬁ | s
! ‘ for two or three years could well be frustrated.\\/,

Indeed,:the interpretation.accepted by the
méjority would appear to make the th:ee-mdnth proviéion incon-
g‘,‘. ‘sistent.with the provisions in G. L. c. 41, § 108a, permittihg
a "city by ordinance" to establish a salary plan to "provide
for the attainm;nt of . . . maximum sglaries by'periodicai
step;éaté increases based on'length of.service." The thfee-

'+ month provision in G. L. c. 44, § 33A, has been -in effect since

1947 (St. 1947, c. 298, § 1) and has been reconsidered from

\3/See 1971 House Doc. No. 5235, Second Interim Report of
the Special Legislative Study Commission on Collective Bar-
gaining, at page 9: "When 200,000 different workers break
State anti-strike laws in 251 concerted actions in one year
(1968), there can remain little doubt that the problem is here

and now."

6 X . ) . ; . '

\//It has been guggested that "[t]he difficulties [of
~ coordinating the budget-making process with collective bar-
.l gaining] can be minimized by . . . negotiating collective

i

_éf"bargaining contracts for longer terms than are currently

‘ settled upon." Rehmus, Constraints on Local Governments In
____public Employvee Bargaining, 67 Mich, L. Rev, 919, 925.
T T L e

ot
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time to time.\a/ I have found nothing to indicate that § 33A has
ever been thought to affect G.. L. c¢. 41, § 108A, which was
also originally enacted in 1947 (St. 1947, c. 540, § 2) and

permitted a city as part of a salary plan "to establish mini- '

s

mum and maxiﬁum salaries;"\e/,There would‘seem to be no real

distinct}on between an ordinance providing for increases in-
'eubsequent years in.aecordance with a pattern set by a salary
- pPlan under G, L. c. 41, § 108A, and an‘ordinanee broviding

-

for increases for subsequent years in accordance with a

pattern set bx'an'execqted collective bargaining agreemenf made

.;Lrsuent to G, L. c. 149, § 178I. It would be anomalous to
permit less flexibility in collective bargaining agreements '

than in salary plans.

The conclusion of this dissent is also supported by the

_ ‘cqntract prorisions relating to municipalities.*‘These pro-

?i ‘ | vieions Qouﬁd seem to be at least as‘relevant‘to the.eetablishi
ment .of wages pﬁrsuant to G. L. c. 149, § 178I, since that

: provision'contemplates the bilateral negotiation of collective

.

b bargaining cqntracts'rather than the unilateral action implicit

>

)

\V/Statute 1955, c. 358, excepted ‘from this provision wage
increases in non-election years made in December, and St. 1960,
c. 301, added November. See 1955 Senate Doc. No. 675, Report
of the Special Commission on Budgetary Procedure in Cities.
| - See also St. 1950, c. 370, and St 1969, c. 849, § 61.

\//fhe more explicit present language was enacted by -~
St. 1948; c¢. 351, which rewrote the section.

iy
Wt >




If § 33A required only that a portion of
a pay increase be_"operative" for more than
three months in the year of the ordinance's passage,

then pay increase ordinances could surely derogate - : '

ST e DL T M e e e S L SR SRS S D B o Tty s Ll R g

from the policy of proﬁoting fiscal responsibility in
municipal government. by providing for-. insignificant

salary increases in the year of passage and substantial

~
!
3
i
5
\

~salary increases in following years. To achieve ‘the

-

. | statutory purpose, we construe the second sentence of
§ 33A to fequire.that both the ordinance and all salafy ‘. _
incréases provided therein must be in' effect for more thaﬁ'
E | - three months during the'financial year in which the
ordinance is passed. It follows that the additional
increases which were not to take effect until 1972
and which were voted by the outgoing 1971 council
were invalid.
N 2, fhe plaintiffs also argue that-the collective
o _ bargaiqing agreements made pursuant to G. L. c. 149,
§§ 178G4178N, névertheless impose upon the defendants
an obligation to pay the 1972 salary increases. We
' disag?ee. Nothing in c. 149 exempts a saiéry increase
under a ééllective bargaining agreement from the require-'

ments of G. L. c. 44, § 33A. To the contrary, c. 149,

»




§ 1781, provides that "[i]n the event that any part
ﬁ . or provision of any such agreement is in conflict
% o _ with any law, ordinance or by-law, such law, ordinance

; ‘ .6r by-law shall prevail so long as such conflict

B A

remains . . ..". We are of opinion that § 33A

R

is such a "law" and that we are not here presented

G- o R, SRR

with a situation in which the Legislature has authorized

3 "7 a municipality to adopt a new system of compensating
its'employees which is so inconsistent with the provisions
\‘ of § 33A that the two provisions cannot stand. Cf.

. " Brucato v. Lawrence, 338 Mass. 612, 618-619 (1959).

3. In the third case the Labor Relations Commission
g ' found that the mayor failed to bargain in good faith

with the Taunton branch of the Massachusetts Police

Association by reason of his having refused to submit
\

?A" _' a request for én appropriation funding the wage inc;eases -,
éo} 1972 included in the collective baféaining agreemént
with the policemen. The Commission ordered that the

_mayor, aﬁohg other things, take whatever "steps may
be ﬁecessary to fund and put into effect;the_wage

increases agreed to in the collective bargaining

agreement signed on August 24, 1971." The questions




of this court.

EEAS T

raised in the report are fully answered in our decision
in the policemen's case.

Accordingly, in both.the firemen's case and_the
policemen's case the dgcree of ;he Superior Court is

affirmed. The case of City of Taunton.& another

'v. Labor Relations“¢ommission & others’is remanded

to the Superior Court for proceedings not inconsistent

with this aqpinion.

So ordered.

This case was initially heard by a panel comprised.
of the Chief Justice and Justices Goodman and Granﬁ

and was thereafter submitted on the reéord and briefs

.to.the other Justices, all of whom took part in this

decision in accordance with the provisions of Rule 1:18

« ° - -
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Bris. 72-55-E ‘ ' ﬂL{,/?

Bris., 72-27-E

Bris., 72=-27A-E
' Appeals Court

* FRANK .MENDES & others vs. CITY OF TAUNTON & another -

. 4 (and two companion cases ). .

| HALE, C.J. These three cases include two bills for
declaraﬁory and o;her relief; one brought by membefs of

the fire department of the ci;y of Taunton (the firemen's

casé); and one brougﬁt by members of the police department

of the city of Taunton (the policemen's case). The city of
Taunton and its mayor are defendants in éach of these cases.\v/
The third case 1is a bill brouqh£ by the city and its .mayor \
for rev{;w (6. L. c. 30A, § 14) of a decision of the Labor
Relations Commission (Commission) and was reported to this

court to be argued with the policemen's case, as both

. 3
cases arise out of the same controversy.

1 .
\vggseph Rogers & others vs. City of Taunton &
others; City of Taunton & another yvs. Labor Relations
Commission & others.

-

-

2 : : : ‘ -
\V/&he‘policemen's case has also joined members of the
municipal council as defendants.

3 o '
\V/Ehe plaintiffs in the policemen's case (together
with the Commission) were made defendants in the third case.

»

-

B -,,;}i‘; g




| All three cases arise out of a refusal by the city of

Taunton to pay increases in wages for the year 1972 which were’
§ .called for-ﬁx separate collective}bargéining agreements executed
i | 3 ipll97l by the city of Taunton and Local 1391, International
Association‘of Firefightefs, AFL-CIO, and by thé city and

the Taunton branch of thé Massachusetts Police Association.

The firemen's case and the policemen's case were each

submitted to the Superior Court on a‘case stéteé and

-

. . were argued together. A decree was entered in each declaring,

| ‘ among other things, that/the collective bargaining

i agreements were "in direct conflict with G. L. c. 44,

4
s 33A,\¢/insofar as they relate to wages," and that . .

4

\//Section 33A," as amended through St. 1960, c. 301,
read: "The annual budget shall include sums sufficient
to pay the salaries of officers and employees fixed by law
or by ordinance. Notwithstanding any contrary provision of.
any city charter, no ordinance providing for an increase in
the salaries or wages of municipal-officers or employees ,
shall be enacted except by a two thirds vote of the city council,

- nor unless it is to be operative for more than three months
during the financial year in which it is passed; provided,
however, that in any year other than a regular municipal election
year, ordinances may be enacted by a two thirds vote during
the months of November and December providing for an increase
in the salari®s and wages of officers and employees, to _
become effective ‘as of January first of the next ensuing year.

. No new position shall be created or increase in rate made by
ordinance, vote or appointment during the financial year
subsequent to the submission of the annual budget unless
provision therefor has been made by means of a supplemental
appropriation . . ' (emphasis supplied). This section has been

! " further amended by St. 1969, c. 849, § 61, which deleted the

léwﬁmﬁﬁ .~ election year proviso. This change became effective JulX 1,

. 1973. * See St. 1971, c. 766, § 29.

cald
41])4~;:g5. .
b
.




"[tlhe city ordinances of 1971, purporting to implement

the collective bargaining contracts for'increased'wages
for policemen and firemen éffective January l; 1972, are |
inyalid insofér as they’reléte to said wages." The’
firemeh and policemén appealed from the decreeS-

‘The following facts appear from the case stated in the

- firémen's case. On August 24, 1971, the then mayor of the ‘-

¢city of Taunton and Local 1391 of the International Association

-

of Firefighters; AFL-CIO, the collective bargaining representa-

\tive of the c¢ity's firemen, executed a contract intended

I

to take effect as of January 1, 1971, and to terminate
Decembef 31, 1972. It contained detailed provisioné
'governing‘wages, hoyrs, and working conditions. The parties

égreed to new wagé schedules for the years 1971 and 1972,

- which reflected wage increases for 1971 over the schedule

A

' theretofore in effect and additional increases for .
197i. On September 18, 1971, a supplemental appropriation

was passed to fund the 1971 increases. On September 22,

1971, an 6rdinance was adopted by a two-thirds

-

vote ‘of the aunicipal council which purported to

replace the lower wage schedule previously in effect




with the new wage schedules for 197l'and 1972 aﬁd

to repeal "all ordinances and parts thereof inconsistent
(t]herewith." The 1971 increases were paid that year
retroactive to Januaryvl. The 1972 Budget submitted

by the new mayor, a defendént in this case (1971 was an
eleétion year), included "inadvertently" an appropriafioﬁ :
for firemen's wages sufficient to,implemént the 1972

wage incregfes. The budget Was‘passed by the council and
approved by the mayor. The city refused to pay the 1972
increases; its contgntion, accepted by the trial judge,

is that neither the collective bargaining agreement nor
the Septembér,_l97l, ordinance could provide increaées

for the following year which would comply with G. L. c. 44,
s 33A. ’

The facts in the policemen's case are not significantly
different from those in £he firemen's case. The collectivg
bérgaining agreement executed by the city of Taunton and

~ the Taunton branch of the Massachusetts Police Association
was alsé to cover the two-year period commencing‘ganuary 1,
i97l}land pggyided on its face for wagé increases for the

'yéar 1971 and aaditional increases for 1972. It was executed
6h August 24, 1971 (the déte the agréemqnt in the firemen's

case was executed), and on that date an ordinance was passed

» .
-




which purported to incorporate the 1971 and 1972
increases and to repeal inconsistent ordinances.

4
{
1
% v ' On Séptember 18, 1971, a supplemental appropriation to )
J .

fund the. 1971 increases was voted, and those.increases

were paid retroactive to January l; 1971. 1In 1972

the new mayor refused to include the 1972 increases

in the budget, and the mayor and the city have since

refused £0 iﬁplement thosé increases.\3/ '
l. General Laws c. 44, § 33A, as amended through
a R \‘ st. 1960,.§ 301, pfovided in pertihent.part that’
"no ordinanée providing for an increase in the salaries
or wagés of municipal officers or employees shall.ﬁe
b R enacted . . . un}ess it is to be operative for more
than three months during the financial year in which
it is passed. . . ." The present dispute is as to the
validity of those portions of the ordipanées adopted ,

in 1971 which purported to grant additional pay

increases which were not to go into effect until January 1, 1972.

>

AS57
¥ The plaintiffs in the policemen's case have
filed a "Motion to Augment the Record on Appeal." By this
means the plaintiffs seek to have placed before us facts
not in existence at the time the trial judge rendered
his decision. 'The motion is denied.

' ’




We observe that the judicial interpretation of

"' § 33A leaves unclear whether it is the "increase in

~

the salaries" or the "ordinance' which must be "operative"

for more than three months. See Clements v. Treasurer

of Cémbridqe, 324 Mass. 73; 74 (1949) ("The ordinance

(1963) .

was obnoxious to that statute, because thelinp;éases
were not te be operative during the year 1948");
Booker v. Woburn, 325 Mass. 334, 336 (1950) (". . . the

increase was not to be operative for more than three

‘months . . .“): Foley v. Lawrence, 336 Mass. 60, 63

(1957) (". . . the ordinance . . . could not have |

been operative for more than three months in the then

current fiscal year"); Brucato v. Lawrence, 338 Mass. 612,

616-618 (1959); Doherty v. Woburn, 345 Mass. 523, 526

. g

The purpose of the three-month requirement in § 33A
is "to prevent city councils . . . from imposing in one
year upon the taxpayers of later years the burden of

salary increases not to take effect until these later

years." Brucato v. Lawrence, supra,at 618,




in the establishment of wages by ordinance. The municipal
contract provisions also permit contracts extending over a
period of years. See, e.g., G. L. c. 40, § 4 (unhumbered
paragrapﬁé lst-4th, 7th-9th, 1llth, 14th-21st). And this has
not Seen thought to be inconsistent with G. L. é. 44, § 31
("No department . . . shall incur a liability in excess of
the appr;priatiqn made for the usé of such department").
"There is nd requirement under such a céntract thaé the whole
e#pense,‘for all the years in which service is to be provided
‘. ; .s be apprqpriated at the inception of the

contract." Salisbury Water Supply Co. GT-Salisburx, 341 Mass.

42, 49 (1960), and cases cited. See Callahan v. Woburn, 306 '

Mass. 265 (1940); Norton Teachers Assn. v. Norton, Mass.
' ' (1972).\6/’See also Lynn Redevelopment Authy. v.
v ' : \c?/
. - Lynn, Mass. ‘ (1971). Cf. Ellis v. Board of
N oL ‘ ' | da
Selectmen of Barnstable, Mass. ’ (1972).\\//

The majority interpretation appears to be based

primarily on the fear that ordinances may be enacted to provide

token increaées in the year of passage and substantial in-

creases in following years. "We are not faced with that issue

|

v/ | o
\/(&ass. Adv. Sh. (1972) 279, 283.

\S/Mass. Adv. Sh. (1971) 1669, 1672.

= ' d L :
. \//Qass. Adv. Sh, (1972) 999, 1004.

” >




. in this case, because there is no suggestion that the

. . . [ordinances are] not bona fide." Belfer v. Building

Comnr . of Boston, Mass. , (1973).\3/,This is not a

case where "a collective. bargalnlng agreement is used as a
method of evadlng a well- deflned statutory pollcy. Kerrlgan Ve

Boston, : Mass. ' » fn. 3 (1972). \V/,"Whlle this court
51ts,f I am confldent ‘that it can deal adequately with any
sueh‘eya51on.' I would further observe that we are here in-
terpreting not‘a criminal statute in which we are concerned
with aberrant'oonduct, evasiue in its essence (see Modern Penal
'CAde Proposed Official praft, § 1.02) but with a civil statute,
. p?rt of an iutegrated whole,vdesigned to guide the ordinary .
mauagehent of municipal affairs by officials presumably
acting in good faith;- A preoccupation with marginal conduct
tin this contekt,distortsAthe entire statutory scheme.
The'ﬁajority does not reach the defendants' contention

that the 1972 increases were also invalid pecause there was.

' no supplemental appropriation made for them. This contention

is based on the_proVision that "[n]Jo . . . increase in rate
[shall-be] made by ordinance [or] vote . . =« durinthhe
financial year subsequent to the subm1951on of the annual

- budget unless prov151on therefor has been made by means of a

\//ﬁass. Adv. Sh. (1973) 607, 612. . ‘

Wass. Adv. Sh. (1972) 149, 156, fn. 3.




‘f;supplemental appropriation" (the supplemeﬁtal appropriatiqh
pfOQision). The answer to this contention is found in
‘-,Qohéftz v. -Woburn, 345 Mass. 523, 526=527 (1963), in which
tﬁe Sﬁpreme Judicial Court had before it é£ ordinance passed
Decembér 30, 1958 (a non—eleetion year; see majority oéinion,
fn. 4, following thé part em?hasized) increasing salaries in
1959.‘ The court helé that the ordinance was valid.bécause |

.

“[t]lhe increased.salaries provided by each ordinance [including

the one passed on Decémber 30, 1958] were to be'paid from‘
appropriaﬁions ofnthe 1959 financial year and action on each
ordinancelwas completed prior to the submission of the‘1959
budget.v There was no occasion fof any.supplementalapprbéri§~

tion. See Brucato v. Lawrence, 338 Mass. 612, 617." See

also Rock v. Pittsfield, 316 Mass. 348, 349 (1944), in which
9

the court said of substantially the same provision:\//"Aftgr

the submission of the annual budget, increases in salaries

are forbidden unless provision therefor is made by means of a

\V/%he prov151on considered by the court read: "The

' budget shall include sums sufficient to pay the salaries of
officials fixed by law or by ordinance, but no new position
"shall be created or increase in rate made during the finan-
‘cial year subsequent to the submission df the annual budget,
unless provision therefor is made by means-of a supplemental
budget." The difference between the phrase "is made" and

the present phrase "has been made" (see St. 1943, c. 62) is
stylistic and immaterial, partlcularly 1n view of the cases
cited in this connectign.




tet,e _ o ' ~10

supplemental budget. G. L. (Ter. Ed.) c.- 44, § 33A. . . .
But we know of no statute that restricts the power of the
city council of Pittsfield to enact an ordinance in one year -

making an increase in salary to take effect at the beginning

of the succeeding year." See James v. Mayor of New Bedford,

319 Mase{ 74, 77 (1946); Clements v. Treasurer of Cambridge,

324 Mass. 73, 74 (1949). See also Fitchburg Teachers Assn. V.

School Comm. of Fitchburg, . Mass. " - (1971))69/

-

In the policemen's case the city of Taunton makes
the'additional.argument (with which the majority also neea.
not deal) based on the fact that the supplemental appropfiation
was made on September 18, 1971, eubsequent to the passage of
the ordinance en August 24, 1971.: (In_the firemen's case the
supplemental approéfiation, also passed on September 18, 1971,

preceded the ordinance incorporating the increases and passed on

September 22, 1971.) The city of Taunton argues ' .
© that fhe ordinance was in violation of the'supplementéi
appropriat%on provision of G. L. c. 44, s 33A,‘as to the
1971 increases as weli as to the 1972 increase; and therefore
ﬁotally inoperative in 1971. However, that prOQisionjunlike

the three-month provision,requires_a supplemental appropria-

tion to,effect'the increase, not to validate the ordinance.

.

. J",\s/&ess. Adv. Sh. (1971) 1253, 1255-1256. . o

A >
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Since that provision does not prohibit wage increases passed
by ordinance from being effectuated by appropriations made the
following year, I see no reason why it should prohibit wage

increases from being effectuated by appropriations made sub-

sequently in the same year. See Rock v. Pittsfield, 316 Mass.

348, 349 (1945); James V. Mayof of New Bedford, 319 Mass. 74,

‘177 (1946); Clements v. Treasurer of Cambridge, .324 Mass. 73,

)

.74 (1949). See also Fitchburg Teachers Assn. V. School Comm.

: ' h
of Fitchburg, Mass. ' - . (1971).\V//'The

- adoption of the ordinance "did not constitute 'expenditure

of public moriey' or the incurring of 'liability'" (Doherty v.

‘Woburn, 345»Masé. 523, 527-528 [1963]) until the supplemental

appropriation was made. Since a "supplemental appropriation -

was passed by the city council to meet the salary increase"

(cE. Foley;v. Lawrence, 336 Mass. 60, 62 [1957]) on Septem-

ber 18, 1971, the ordinance effecting the policemen's increase, .

" 1ike the one effecting the firemen's increase, was operative

for at least. three months during that year.

Thus. I éﬁbmit that fhe collective bargainingvaggeehents
weré not in conflict with any law, andvthqf iﬁg.conflict with
the ordinances setﬁiﬁg lower salaries in efféct prior to the

~-'\b/;ass. Adv. Sh. (1971) 1253, 1255-1256.

»

. <




_supra,

L : B i2

1971 erdinances prevailed only "so long as such conflict
reﬁain(ed]" (6. L. c. 149, § 178I), i.e., until the repeal
of the earlier ordinanees which was. accomplished by the

1971 ordinances. As the Supreme Judicial Court seid in Rock v,

Plttsfleld, 316 Mass. 348 350-351 (1944), "we thlnk that the’

ordlnance was valid, and that the salary increase took effect

on January»l [1972]. .. . . It then became the duty of the

mayor to provide in the budget for payment of the salaries as

-

increased by the ordinance. G. L. (Ter. Ed.) c. 44,

0 .
§ 33A. . . . \{V/L/’The duty to provxde for the inc¢reased

salaries arises upon general principles, and not exclusively

upon the terms of § 33A." See Doherty v. Woburn, 345 Mase.

523, 528 (1963); Barnard v. Lynn, 295 Mass. 144, 147 (1936);

Rﬁyne, Munieipal Law, §‘8—l8.

2I wou;d order a decree.entered declaring that the
collective bargaining agreemente and the ordinances are both
Qalid; that the 1972 wage schedules provided in the colleetiVe

bargaining agreements and ordinances are binding on the city

of Teunton;.and that the policemen and firemen covered by

. -
those agreements and ordinances are owed compensétion based
on such wage schedules with interest. Doherty v. Woburn,

at 528.

\<&9)/Sectlon 33A requires that "[t]he annual budget shall
1nclude sums sufficient to pay the salaries of officers and *

employees fixed by law or by ordinance" (see first sentence of
fn. 4 of the majority-:opinion).
l 1 ‘

.
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GOODMAN, J. (dissenting in the firemen's case

and the policemen's case). General Laws c. 149,

§ 178H, declares that "[e]lmployees shall have, and be pProtected
in the exercise of, the right .. . to bargain collectlvely

e« « o+ On questlons of wages, hours and other condltlons of

Y e Rt e I 4 S e i et 2

employment . . <." The provision is parallel to G. L.

;' . c. 150a, § 3, \%/;uaranteelng the right to collectlve bargain-
ing to employees in the private sector and implementing the

pollcy in G. L c. 150A, § 1 (third unnumbered paragraph) \//

This suggests a 51m11ar flexibility in negotiating wage

ln= ‘ Hpatterns in the publio sector and an intent to stabilize labor
relations-by contract--at least for a pericd up to three years,
the maximum duration of a collective bargaining agreement with
municipal employees permitted‘by G. L. c. 149, § 178I. See

Kerriéan v. Boston,  Mass. ’ (1972),\3/interpreting

Employees . « . shall have the right . . . to‘bargaln
collectlvely through representatives of their own choosing . . ..

2 The stated purposes of this provision are ". . . [to] remov[e]
certain recognized sources of industrial strife and unrest, . . . [tO]
encourag[e] practices fundamental to the friendly adjustment

‘of industrial disputes arising out of differences as to wages,
hours or other working conditions, and . . . [to] restor]|e]
equality of bargalnlng power between employers and employees "

\v/hass. Adv. Sh. (1972) 149, 152.
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§ 176T in the light of the National Labor Relations Act (49 Stat.
449, és amended, 29 U. 5. C. §§ 151 et bseq.) and the State
Labor Relations Law (G. L. c. 1507, §§ 1 et seq.).\%/’Section l7éI
Aprovides Ehat "the municipal empioyer shall be fepresentéd.
by tﬁé chief executive officer . . . or his:degigﬁated repre=-
sentative" and~tha£ the parties if they regch‘an agreement
'"shal; ex;cute a written éontr;ct incorporating any agreement
réached." Thg Legislature,was,.Of cour;e, awarg‘of ﬁhe complex

. body of law govérning municipal wages and contracts and munici-

'~ pal finance generally and accordingly provided that “[i]n the

eJ¥nt‘that any pért or proVision of any such agreemenf.is
'iq conflict with any law, ordinance, or by-law, such law,
o?d;nance, or by;law shall prevail" but only "so long as such}

- conflict remains." 'Seétion 1781 also provides that "[i] £ funds
ére necessary‘to implement such written agreement, a request
foruthe nécebsary appropriation shall be submitted tovthe

- legislative bodyi[and.further] [1] £ s;ch request is rejected,

‘fhe matter shall be returned to the parties for further bargain- °

4 j . ing." ‘

‘ 'Thé‘m;jority.opinion accepts the contentipﬂ of the city

~of Taunton that, by .reason of G. L. c. 44, § 337, an ordinance

3 For a view emphasizing the differences between private
. and public sector collective bargaining, see Wellington and
Winter, The Limits of' Collective Bargaining in Public Employment,
78 Yale L. J. 1107, and Wellington and Winter, Structuring '

"Collective Bargaining In Public Employment, 79 Yale L. J. 805. See
also 1971 House Doc. No. 5235, Second Interim Report of the Spe01al.

. Legislative Study Commission on Collective Bargaining, p. 14;
' 'Rehmus, Constraints on Local Governments In Public Employee Bar-
gaining, 67 Mich. L. Rev., 919, » .

g e b e e e
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‘Jffieennot validly implement a two-year collective bargaining
eeg:eement which provides for increases in wages in both yeeps-Q
'etbieast‘as to the increase for the financial year following | -
fﬁe éessage of the ordinance. The specific proviso reiied
on_isi.'TN]o ordinance providing for‘an increase in the salaries or
Qages.ef-municipal officers or empioyees shall be enacted
.« « . unless it is to be operative for'morekthan fhree'months

during. the financial year in which it is passed" (see

* '~ emphasized part of fn. 4 of the majority opinion, hereafter re-
ferred to.as thelfhree-month provision).

% . | The majority holds that the wage increases for

1972 were invalid because they were not "operative" dﬁfing

Z;"“ 1971, the’financial year in which the Qrdinances providing.f

for them were passed. With all respect, .it seems. to me that this

provision, as a matter of grammatical construction, reads to re;
"quire that the ordinance rather than,thenincreaee must be"operatéve'for
more;than three montﬁs duriﬁg the financial year in which it is

passed, andfthat tﬁe ofdinances passed.in August ahd.September,‘

1971, te:impiement ehe policemen and firemen contracts were |
operative as to the incfeases for that year.. Thus it cannot

be said of these ordinances, as of the city council's in-

crease in Brucato v. Lawrenee, 338 Mass. 612, 618 (1959),

that it had "no effect by way of expenditure in that

»




year"\ﬁ/kemphasis supplied). The 1971 ordinances'fuhded by
supplemental appropriations for that'year-are consistent with the

"three-month provision of § 33A "to make each cquncil take im- -
media?e'responsibility in the year of council eetion‘for some of the
fiscal and tax burdee of an& salary increases voted by it"

(emphasis. supplled) Brucato v. Lawrence, .supra. Similarly ‘in Hackett

V. Worcester, 346 Mass. 634, 637 (1964), it was contended that

the proviso in § 33A (see majority opinion, fn: 4) that

-

. "ordinances may be enacted « e e during the months of November
ayd December [in a non-election year] providing for an

increase in the salaries and wages . . . to become effective

ds of January first of the next ensuing year" (emphasis’ '

supplied) . prohibited jncreases which went into effect by
‘stages during the ensﬁing year. The Supreme Judicial Court
held that "the ordinance as a whole" became effective on

h)

January 1, althpuéh.none of the step increases began on that .
‘.datef'i - |
E- o ‘ This construction of the three-month provision harmonizes
the.municipai fiﬁancevlaW'with the collective bargaining

-

- provisions of G. L. c. 149, § 178I, which permits three-year

T

\6/Also in both Clements v. Treasurer of Cambridge, 324
Mass. 73, 74 (1949), and Booker v. Woburn, 325 Mass. 334-336
_ (1950), the increases had no effect during the years in which
o the ordinances were. respectlvely passed. There was therefore
no need in those cases to distinguish between the operat10n°of

the ordinance and the operation of the increase.
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“i;‘fCOntracts. On the construction adopted by the majority,m&nici—

; ”.7Q£éélities in wﬁich wage scales are established by ordinance -are barred’
.frdm presently negotiating binding increasés which are not to.take

| gffe?t»until the second or third year of a contract périod. Either the
APéFti?s must Pegotiate wages evefy year or attempt sdﬁéhow to arrive at

a flat increase for two or three years which would average out so that

neither party would be disaavantaged. This would be a gamble
which responsible negotiators might well be reluctant to take.

Wagesvare ordinarily the major element in the negotiation of

-

; a labor contract and the hope for such stabilify in this volatile
area\v/;s might result from collective bargaining agreements

4 ) 6 A
: . for two or three years could well be frustrated.\\/,

Indeed,:the interpretation'accepted by the

: - . héjority would appear to make the th:ee-month proviéion incon-

B ’sistent‘With the provisions in G. L. c. 41, § 108A, bermitting
a "city by ordinance" to establish a salary plan to "provide

?" ... for the attainm;nt of . . . maximum sglaries by'periodicai

step?éate increases based on'length oflservice.“ The thfee-

o . month provision in G. L. c. 44, § 33A, has been in effect since

1947 (St. 1947, c. 298, § 1) and has been reconsidered from

. \a/See 1971 House Doc. No. 5235, Second Interim Report of
k o . the Special Legislative Study Commission on Collective Bar-
- gaining, at page 9: "when 200,000 different workers break

‘ State anti-strike laws in 251 concerted actions in one year -
(1968), there gan remain 1ittle doubt that the problem is here

and now."

\s/gt has been guggested that “[t]he difficulties [of

coordinating the budget-making process with collective bar-
| gaining] can be minimized by . . . negotiating collective
‘bargaining contracts for longer terms than are currently

settled upon." Rehmus, Constraints on Local Governments In

___public Employee Baxgaining, 67 Mich, L. Rev, 919, 925. :

o P gy
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time to time.\&/ I have found nothing to indicate that § 33A has
ever been thought to affect G.. L. c¢. 41, § 108A, which was

also originally enacted in 1947 (St. 1947, c. 540, § 2) and

permitted a city as part of a salary plan "to establish mini- '

s

. .. \8 s .
mum and maximum salarles."\\/,There would seem to be no real

distinction between an ordinance providing for increases in-
subsequent years in.accordance with a pattern set by a salary

- plan under G. L. c. 41, § 108A, and an ordinance broviding

-

for increases for subsequent years in accordance with a

pattern set by'en‘execntéd collective bargaining agreement made
‘;Lrsuent tovG. L. c. 149,.§»1781. It would be anomalous to
permit less flexibility in collective bargaining agreements '
% : ' - than in salary plans. |

3 d The conclusion 0f this dissent is also supported by the
; o | contract provisions relating to municipalities.'.These pro-

o | visions would seem to be at least as relevant to the establish-

‘o

ment .of wages pursuant to G. L. c. 149, § 178I, since that

provision contemplates the bilateral negotiation of collective '

.

bargaining cqntractsyrather than the unilateral action implicit

-«

L

# o . \}‘Statute 1955, c. 358, excepted ‘from this provision wage
. increases in non-election years made in December, and St. 1960,
c. 301, added November. See 1955 Senate Boc. No. 675, Report
of the Special Commission on Budgetary Procedure in Cities.

See also St. 1950, c. 370, and St 1969, c. 849, § 61.

'

4 \V/Ehe more explicit present language was enacted by =
- S8t. 1948; c. 351, which rewrote the section.




If § 33A required only that a portion of
a pay increase be_"operative" for more than
three months in the year of the cordinance's passage,

then pay increase ordinances could surely derogate ' '

‘from the policy of promoting fiscal responsibility in
municipal government. by providing for. insignificant

salary increases in the year of passage and substantial

salary increases in following Years.. To échieve”the

g : . | statutory purpose, we construe the second sentence of

§ 33A to iequire that both the ordinance and all salafy
incréases provided therein must be in effect for more‘thaﬁ
three months during thelfinancial year in which the
ordinance 1is passed. It foliows that the additional
}; | ‘ increases which were not to take effect until 1972

and which were voted. by the outgoing 1971 council

were invalid. |

S I . BN 2, fhe plaintiffs also argue that-the collective
bargaiqing agreements made pursuant to G. L. c. 149,

§§ 178G4l78N, névertheless impose upon the defendants
an obligation to pay the 1972 salary increases. We

- disagree. Nothing in c. 149 exempts a salary increase

] , - under a collective bargaining agreement from the require-

tl _ ments of G. L. c. 44, § 33A. To the contrary, c. 149,

»
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§ 178I, provides that "[i]n the event that any part
or provision of any such agreement is in conflict

with any law, ordinance or by-law, such law, ordinance

- Or by-law.éhall preyail so long as such conflict

‘remains . . ..". We are of opinion that § 33Aa

is such a "law" and thét we are not here presented
with a situation in which the Legislature has authorized
a municipality tonadopt a new system of compensatinq
its employeeé which is o) inconsistent with the provisions
Qf § 33A that the twé provisions cannot stand. C£.
Brucato v. Lawrence, 338 Mass. 612, 618-619 (1959).

3. In the third case the Labor Relations Commission

found that the mayor failed to bargain in good faith

.

with the Taunton branch of the Massachusetts Police

Association by reason of his having refused to submit

s

a request for an appropriation funding the wage increases

fo} 1972 included in the collective baféaining agreement

with the policemen. The Commission ordered that the

mayor, among other things, take whatever "steps may

be necessary to fund and put into effect the wage
increases agreed ‘to in the collective bargaining

agreement signed on August 24, 1971." The questions

P e e e e e e e e e




raised in the report are fully adswefed in our decision
in the policemen's case.

. Accordingly, in both the firemen's case and:;he
policemen's case the dgcree of phe Superior Court is
affirmed. The case of éity of Taunton. & another

e 'v.‘Lébor Relationswgom$ission & others is remanded-

N to the Superior Court for proceedings not inconsistent

with this apinion.

o C So ordered.

[ L This case was initially heard by a panel comprised
of the‘Chief Justice and Justiceé Goodman and Gran£
L2 ; andvWAS'thereafter submitted 6n the rébord and briefs

| tovthe other Justices, all of whom took part in this
. decision in accordanéé with the prpvisions of Rule 1{18

of this court. o o ; _ .

[} . .o .
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