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To The Honorable, The City Council:

YVith reference to Awaiting Report Item No. 21, regarding an update on the refor'rriin,g
of the Zoning Ordinance in Article 8 vis a vis the Nichols Decision, please find attadied a

response received from Russell B. Higley, City Solicitor.

Verv t y yours,cl

ImW-" >C
,,>>J/

'

.' _:i VI. H y
City Manager
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CITY OF CAMBRIDGE
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,,,,,,.,u,,,,Russell B. Higley Office of the City Solicitor Diane Wyns aw-Boris
City Solicitor City Hali Legal Counsel

Donald A. Drisdell 795 Massachusetts Avenue
Deputy City Solicitor Cambridge, Massachusetts 02139 Laura H. Yager

Legal Counsel

Michael C. Costello Tel. (617) 349-4121
Assistant City Solicitor Fax. (617) 349AM% 4134

Linda A. Stamper
Legal Counsel

E3irge Albright Arthur J. Goldberg
Legal Counsel

Ugal Counsel

Gail S. Gabriel
Legal Counsel

November 16 , 1992

Mr. Robert W. Healy
City Manger
City Hall
795 Massachusetts Avenue
Cambridge, MA 02139

RE : council Order Ncj. 18, dated November 2, 1992,
RE : Update on the reforming of the zoning
Ordinatice in Article 8 vis a vis the Nichols
decision

Dear Mr. Healy,

The following is submitted in response to the above-

referenced Council Order after consultation with the staff of the

Community Development Department.

Enclosed please f ind proµused revisions to Article 8 . DOC),

Section 8 .22, et seq. of the Zoning Ordinance which were submitted

to the City Council on November 20, 1991. Also enclosed please

f ind a Memorandum, submitted with the proposed revisions, which

discusses the practical effects of the revisions.
The Nichols decision remains effective as it applies to

nonconforming properties . Therefore, the submitted revisions will
have the same practical effects on those properties.

In regard to any further revisions, input from the City
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Council would be required relative to specif ic areas where change

in the submitted revisions is deerued to be necessary.
Thank you for your attention to this mattem

-ery7ruly yours,

'-L:,u,nji§"
encl.

i



O

,t» °

Q

0
©

0

0
0

P
O

0 V

0

Q

Q

Revision to Section 8.22

8.22 As provided in Section 6, Chapter 40A, G.L. permits for

the change, extension, or alteration of a pre-existing

nonconforming structure or use may be granted in the

following cases. Such a permit may be granted only if the
' permit granting authority specified below finds that such

change, extension or alterationwill"not be substantially

more detrimental to the neighborhood than the existing

nonconforming use.

," , 8.22.1 The following alterations, reconstructions, extensions,
,

¶

t

L '

and/or enlargements of nonconforming structures, whichdo

not result in a use for a substantially different purpose

of for the same purpose in a substantially different

manner or to a substantially greater extent than the

existing use, shall be permitted after the issuance of a

4

buildtng permit by the Superintendent of Buildings.

a. Any conforming construction to a structure located

on a lot which is nonconforming due to its lot size

or lot width, but which meets the requirements of

section 5.21.1.
¶

r

b. Conforming construction where only the requirements of

.

0
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Article 6.000 are nonconforming and where no change to

those elements regulated byArticle 6.000 are required or

proposed.

c. Any construction occurring entirely within a

structure including structural changes, provided

there is no increase or additional violation of

Ztrticle 5.000.

d. Relocation, enlargement or addition of windows,

doors or similar openings to the exterior of a

building provided the facade of the building upon
..

~ -,"\, which such relocation, enlargement or addition is
i

.

occurring conforms to the yard requirements of

Xrticle 5.000, or faces a public street.

e. ijemolition of a structure or portions of a

structure which reduces the extent of an ez.dsting
'b

nonconformity, or does not increase or effect any

nonconformity, and which does not result in a

further increase in the extent of any other

violation or create a new violation.
,

J

f. Conforming additions, under Article 5.000, to a

structure not conforming to the requirements of
.

,,
j' firticle 5.000 provided no nonconforming element or

_J"

aspect of the nonconforming structure is extended

0

r
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or increased and further provided that the

nonconforming structure.is not thereby increased in

area or volume by more than ten (IQ) percent since

the structure first became nonconforming.

g. Repair, reconstruction or replacement of any

lawfully established non-conforming portions of a

building including but not limited to porches,

decks, balconies, bay windows and building

additions, provided the repair, reconstruction or

,
replacement does not exceed the original in foot

' print, volume, area or volume of the entire
""""' building.(

,

"

*** h. Construction of a dormer or an addition to a

nonconforming one or two family dwelling which will
further violate the yard :znd height requirements of

Article 5.000, but no other requirement of Article
' 5.000 including FAR, in the following cases:

1. A dormer or addition to the second story which does

not extend beyond the existing first story of the
,

structure.
.

,

.

2. A dormer on the third story no longer than 15 feet
. L

b

. which does not extend beyond the existing second
b

story not above the existing ridge line provided
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the total linear length of all dormer on the third

story of the building does not exceed fifteen (15)

feet.

*** Section h paragraphs 1 and 2 were formally section 8.22 d

paragraphs 1 and 2 of the ordinance except for the indicated

changes.***

**** 8.22.2 The following changes, extensions, or

alterations of a pre-existing nonconforming

structure or use may be granted in the

following cases after the issuance of a

special permit. Such a permit shall be

granted only if the permit granting authority

specified below finds that such change,
» K

extension, or alteration will not be

substantially more detrimental to the

neighborhood than the existing nonconforming

use.

'
a. In an Office, Business or Industrial district the

Board of Zoning Appeal may issue a special permit

for the alteration or enlargement of a

nonconforming structure, not otherwise permitted in

Section 8.22.1 above, or the erllarCement (but not

the alteration) of a nonconforming use, provided

any alteration or enlargement of such nonconforming
'

:'

use or structure is not further in violation of the

dimensional requirements in Article 5.000 or the
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off-street parking and loading requirements in

Article 6.000 for the district in which such

structure or use is located and provided such

nonconforming structure or use not be increased in

area or volume by more than twenty-five (25)

percent since it first began to be nonconforming.

b. In an Office, Business or industrial district the

Board of Zoning Appeal may grant a special permit

for the issuance of a certificate of occupancy for
the occupancy of an existing building designed and

built for nonresidential use by any use permitted

as of right in a Business or Industrial district in

Article 4.000 of this Ordinance, provided such new

use will be carried out entirely within the

existing building and provided the off street
parking and loading requirements in Article 6.000

for the district in which such building is located

will not be further violated.

c. In a Residence Oistrict the Board of Zoning Appeal

may grant a special permit for the alteration or

enlargement of a nonconforming structure, not

otherwise permitted in Section 8.22.1 above, but

not the alteration or enlargement of a

nonconforming use, provided any enlarqement or

alteration of such nonconforming structure is not
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further in violation of the dimensional

requirements in Article 5.000 or the off street

parking and loading requirements in Article 6.000

for the district in which such structure is located

and provided such nonconforming structure will not

be increased in are or volume by more than twenty-

five (25) percent since it first began to be

nonconforming.

8.22.3 Any alteration or enlargement or a nonconforming

structure or of a nonconforming use not otherwise

permitted in Section 8.22.1 and 8.22.2 above shall be a

variance.

**** Sections 8.22.2 and 8.22.3 were formally sections 8.22 a, b,

c, d, and e, except for those revisions so indicated. ****
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November 20, 1991

MEMORANDUM

REVISIONS TO SECTION 8.22

The following memorandum is submitted in regard to the

proposed revisions to sectiun 8.22. Included in the following is a

brief legal analysis, as well as illustrations of the practical
effects of sections 8.22 a-g.

I. 8.22.1
The following alterations, reconstructions, extensions and/or

structural changes, which do I":.ot result in a use for a

substantially different purpose or for the same purpose in a

substantially different manner or to a sUbstantially greater

extent than the existing use, shall be permitted after the

issuance of a building permit form the Superintendent of

Buildings.

The language contained in 8.22.1 which states, "....for a

substantially different purpc):','e? 'or for the same purpose in a

substantiallYdifferentnar)ner or to a substantiallyqreater extent
than the existinq use...." mirrors the language contained in M.G.L.

c.40A sec.6.

II. M.G.L.c. 4OA sec. 6

Existinq structures, uses or permits; certain subdivision

plans;

application of chapter

" Except as hereinafter provided, a zoning ordinance or by-



V

r T

2

law shall not apply to structures or uses lawfully in
existence or lawfully begun.....but shall apply to any

change or substantial extension of such use.....to any

reconstruction, extension or structural change of such

structure.....to provide for its use for a substantially

different purpose or for the same purpose in a substantially

different manner or to a substantially greater extent ....."
III. Nichols v. Board of Zoninq Appeal

The decision rendered by the Appeals Court of Massachusetts in

the case of Nichols v. Board of Zoninq Appeal has set a precedent

affecting the way in which nonconforming properties must be treated

under the cambridge Zoning Ordinance. The effect of the Nichols

decision will be altered by the proposed revisions to section 8.22.
,

!

The Nichols Case

Factual Backqround

The property contained a pre-existing nonconforming structure.
The owner sought to perform alterations to the structure for the

cc'nversimn of a qarage for home office use. The proposed

iiiterations were interior and minor, i.e. relocating a window.

Decision of the Court

The Appeals Court held that the owner must obtain a special permit

for this intended construction and change of use. The Court applied

the following language of section 8.11 of the Zoning Ordinance to

these circumstances :

"This Ordinance shall not apply to existing buildings or

structures, nor to the existing use of any building or
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structure or of land, to the extent that it was used at the

time of the first publication of notice of public

hearing.....but it shall apply.....to any alteration of a

buildinq or structure to provide for its use for a purpose or

in a manner substantially different from the use to which it
was put before alteration, or for its use for the same purpose

to a substantially greater extent."
The Court found,

"[w]hen.....a nonconforming structure is altered to provide

for a use different from the use prior to alteration.....the
ordinance applies even if the new use is a permitted one."

The extent of the alterations necessitating resort to the

Board of Zoning Appeal for relief is almost irrelevant in light of
'.

,1

the fact that Nichols performed only minor changes. Furthermore,

the change of use may be from one permitted use to another

permitted use to trigger the application of section 8.11.

IV. Case Law Reqardinq "Substantially Different Manner"

Lanquaqe

1. Derby' Refininq Co. v. citY of Chelsea, 407 Mass. 703 (Ii390)

pertains to a change in use.

The Court used the following factors to determine whether

change or substantial extension of a nonconforming use has

occurred:

1. whether current use reflects nature and purpose of prior
use ;

2. whether there is a difference in quality or character, as
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well as degree of use,

and ;

3. whether current use is different in kind in its effect on

the neighborhood.

2. Board of Selectmen of Blackstone v. v. Tellestone, 4 Mass.

App. Ct. 311 1976.

The character of a nonconforming use under factor 2, does not

change solely by an increase in volume or because of expanded hours

of operation or because equipment is modernized..

3. Cape Resort Hotels, Inc. v. Alcoholic Licensinq Board of

Falmouth, 385 Mass. 205, appeal after remand, 388 Mass. 1013

(1982).
"" Hotel was at one time full service resort hotel, providing

1odCing, meals and entertainment for overnight guests. In recent

years the management has represented to the public that the hotel

is one of the largest entertainment resort complexes on Cape Cod,

containing three clubs. court found that the current use of the

hotel had an effect on the neighborhood whict ',"·..s different in kind

from the effect of the prior use so that current operation of the

hotel was no longer permissible.

4. Buildinq Inspector of Groton v. Vlahos, 10 Mass. App. Ct. 890

(1980).

Court held that business activities on property constituted an

impermissible extension of a nonconforming use established in 1963.

A new and used truck dealership had been situated on the property.

However, in 1975, the property was used exclusively for the

1
I

¶
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maintenance of service excavation vehicles, trucks, and other heavy

equipment, which were left on the property in a disorganized

manner. The Court concluded that such facts provided the basis for

finding that the nature, purpose, quality and character and degree

of use of the property 'were substantially different from the

prevailing use in 1963. The Court further found, that the use was

different in its effect upon the neighborhood.
.

V. EXAMPLES OF EFFECTS OF PROPOSED REVISIONS TO

8.22 SECTIONS A-J

The following examples are provided to illustrate the

practical effects of the proposed ordinance revisions. A number of

these examples contain descriptions of actual properties where

alterations were proposed following the rendering of the Nichols
r"""-- %..

.
'q

'
-. decision. All of the properties so noted obtained relief from the

Board of Zoning Appeal prior to their alteration. The proposed

revisions will nullify the need for such relief.
A) Example

Case of 32 Lee jt:ceet - The lot is of substandard size. The

residence was built prior to the adoption of the current zoning
.

ordinance. The proposed alterations were interior and conforming.

The alterations were intended to convert the premises from a three

to a two family dwelling.

B) Example

A two family residence conforming to all setback, lot size and

lot width requirements, but does not have available parking. The
P

I
r

"

owners seek to add a deck or a bathroom 'which involves conforming
')

C

,i', / } :
¢

·_ i O

t
\ V

1 j j
} i i

.

i \
f
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ccmstruction.
C) Example

The total interior renovation of a single family residence

which currently violates height or setback requirements.
,

D) Exanple

Case of 232 Brattle Street - The owners sought to widen the

windows of the structure on all sides. One side of the property
does not conform to the yard setback requirements.

E) Example

Case of Fairmont Street - The owner sought to remove an ell
from a nonconforming single family dwelling. The nonconformity of

the structure was due to set back and floor area. The removal makes

the structure conforming for purposes of floor ar'Ca and set back

requirements.

F) Clarification and Illustration

If a structure is nonconforming because of setback

requirements, that portion of the structure which causes the

nonconformity may not be e:ctended. For example, if the

nonconformity is caused by the back wall of a structure, that
portion may not be altered, unless it conforms to the requirements

of Article 5.000, and does not increase the size of the structure ,

I
i i
\by more than 10%. i

!

i

G),' Example
1

i
i i

. j
i The property is nonconforming because Of height requirements· i
' Y

i 1

The owner wishes to repair or replace a rotted deck within the
1

: I
.

f?otprint of the existing deck.
:

)

,1 I

)1

1

)1

! '

'
1

I

i

)
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EXECUTIVE DEPARTMENT

ROBERT W. HEALY
City Manager

RICHARD C. ROSSI

Deputy City Manager

November 23, 1992

.

To The Honorable, The City Council:

With reference to Awaiting Report Item No. 21, regarding an update on the reforming
of the Zoning Ordinance in Article 8 vis a vis the Nichols Decision, please find attached a

response received from Russell B. Higley, City Solicitor.

· Very t y yours,

mj
Robert VJd H y

,
City Manager

R\'VH/mev
attachment

O

.

rr
t,

100% F:ecycl(¥d Paper



0
. p

) t'.

Nq' ' .A
'P

re
r~,~13 ' ' 1·

.0 '
n

·1 ' '
"

\3 '

r" " C"? ,'!r,,W'"°:°":." :' ', " "" '"-· ' .! 7 E -., /,, ,
CGI!!!1|y{

"
, I ' I"

I —
.. . -"" t 1\.," / i - L: ,

,}

CITY OF CAMBRIDGE
" ""

,

Russell B Higley Office of the City Solicitor Diane w";'nghaw
Bor's

C|ty Solicitor City Hall Legal Counsd

Donald A. Drisciell 795 Massachusetts Avenue
Deputy City Solicitor Cambridge, Massachusetts 02139

Laura H. Yager
Legal Counsel

Michael C. Costello Tel. (617) 349-4121
Assistant City Solicitor Fax. (617) 349n]a0% 41 34

Linda A. Stamper
Legal Counsel

Elir?e Albright Arthur J. Goldberg
Legal Counsel

Legal Counsel

Gail S. Gabriel
Legal Counsel

November 16 , 1992

Mr. Robert W. Healy
City Manger
City Hall
795 Massachusetts Avenue
Cambridge, MA 02139

RE : council Order No. 18, dated November 2, 1992,
RE : Update on the reforming of the Zoning
Ordinance in Article 8 vis a vis the Nichols
decision

Dear Mr. Healy,

The following is submitted in response to the above-

referenced Council Order after consultation with the staff of the

Community Development Department.

Enclosed please f ind proposed revisions to Article 8
. Dc'?),

Section 8 .22, et seq. of the Zoning Ordinance which were submitted

to the City Council on November 20, 1991. Also enclosed please

f ind a Memorandum, submitted with the proposed revisions , which

discusses the practical effects of the revisions.
The Nichols decision remains effective as it applies to

nonconforming properties. Therefore, the submitted revisions will
have the same practical effects on those properties.

.
In regard to any further revisions, input from the City
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Council would be required relative to specific areas where change

in the submitted revisions is deemed tc be necessary.
Thank you for your attention to this matter.

> y ruly yours,

(<=ijy,n,gni
encl.

.I
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Revision to Section 8.22

8.22 As provided in Section 6, Chapter 40A, G.L. permits for
the change, extension, or alteration of a pre-existing

nonconforming structure or use may be granted in the

following cases. Such a permit may be granted only if the

permit granting authority specified below finds that such

change, extension or alterationwill not be substantially

more detrimental to the neighborhood than the existing

nonconforming use.

8.22.1 The following alterations, reconstructions, extensions,

and/or enlargements ofnonconforming structures, whichdo

not result in a use for a substantially different purpose

of for the same purpose in a substantially different
manner or to a substantially greater extent than the

existing use, shall be permitted after the issuance of a

'

building permit by the Superintendent of Buildings.

a. Any conforming construction to a structure located

on a lot which is nonconforming due to its lot size

or lot width, but which meets the requirements of

section 5.21.1.

b. conforming construction where only the requirements of
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Article 6.000 are nonconforming and where no change to

those elements regulated byArticle 6.000 are required or

proposed.

c. Any construction occurring entirely within a

structure including structural changes, provided

there is no increase or additional violation of

Article 5.000.
.

d. Relocation, enlargement or addition of windows,

doors or similar openings to the exterior of a

building provided the facade of the building upon

-...- which such relocation, enlargement or addition is
(

\
,r'

,J

occurring conforms to the yard requirements of
.

Article 5.000, or faces a public street.

?mO jjemolition of a structure or portions of a

structure which reduces the extent of an existing
4

nonconformity, or does not increase or effect any

nonconformity, and which does not result in a

further ,increase in the extent of any other

violation or create a new violation.
P

f. Conforming additions, under Article 5.000, to a

structure not conforming to the requirements of

Article 5.000 provided no nonconforming element or

aspect of the nonconforming structure is extended

0

a

.
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or increased and further provided that the

nonconforming structure is not thereby increased in

area or volume by more than ten (IQ) percent since

the structure first became nonconforming.

g. Repafr, reconstruction or replacement of any

lawfully established non-conforming portions of a

building including but not limited to porches,

decks, balconies, bay windows and building

additions, provided the repair, reconstruction or

, replacement does not exceed the original in foot

print, volume, area or volume of the entire

building.

*** h. Construction of a dormer or an addition to a

nonconforming one or two family dwelling which will
further violate the yard and height requirements of

Article 5.000, but no other requirement of Article
4

5.000 including FAR, in the following cases:

.

1. A dormer or addition to the second story which does

not extend beyond the existing first story of the

structure.0

2. A dormer on the third story no longer than 15 feet
which does not extend beyond the existing second

story not above the existing ridge line provided

.
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the total linear length of all dormer on the third

story of the building does not exceed fifteen (15)

feet.

*** Section h paragraphs 1 and 2 were formally section 8.22 d

paragraphs 1 and 2 of the ordinance except for the indicated

changes.***

**** 8.22.2 The following changes, e}:tensions, or

alterations of a pre-existing nonconforming

structure or use may be granted in the

following cases after the issuance of a

special permit. Such a permit shall be

granted only if the permit granting authority

specified below finds that such change,

extension, or alteration will not be

substantially more detrimental to the

neighborhood than the existing nonconforming

use.

a. In an Office, Business or Industrial district the

Board of Zoning Appeal may issue a special permit

for the alteration or enlargement of a

nonconforming structure, not otherwise permitted in

Section 8.22.1 above, or the enlargement (but not

the alteration) of a nonconforming use, provided

any alteration or enlargement of such nonconforming

use or structure is not further in violation of the

dimensional requirements in Zirticle 5.000 or the
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off-street 'parking and loading requirements in

Article 6.000 for the district in which such

structure or use is located and provided such

nonconforming structure or use not be increased in

area or volume by more than twenty-five (25)

percent since it first began to be nonconforming.

b. In an office, Business or industrial district the

Board of Zoning Appeal may grant a special permit

for the issuance of a certificate of occupancy for
the occupancy of an existing building designed and

built for nonresidential use by any use permitted
,,' \

I

as of right in a Business or Industrial district in

Article 4.000 of this Ordinance, provided such new

use will be carried out entirely within the

existing building and provided the off street
parking and. Loading requirements in Article 6.000

for the district in which such building is located

will not be further violated.

c. In a Residence District the Board of Zoning Appeal

may grant a special permit for the alteration or
enlargement of a nonconforming structure, not

otherwise permitted in Section 8.22.1 above, but

not the alteration or enlargement of a

nonconforming use, provided any enlargement or

alteration of such nonconforming structure is not
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-"' further in violation of the dimensional

requirements in Article 5.000 or the off street
parking and loading requirements in Article 6.000

for the district in which such structure is located

and provided such nonconforming structure will not

be increased in are or volume by more than twenty-

five (25) percent since it first began to be

nonconforming.

8.22.3 Any alteration or enlargement or a nonconforming

structure or of a nonconforming use' not otherwise

permitted in Section 8.22.1 and 8.22.2 above shall be a
0

variance.

**** Sections 8.22.2 and 8.22.3 were formally sections 8.22 a, b,

c, d, and e, except for those revisions so indicated. ****
0
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November 20, 1991

MEMORANDUM

REVISIONS TO SECTION 8.22

The following memorandum is submitted in regard to the

proposed revisions to section 8.22. Included in the following is a

brief legal analysis, as well as illustrations of the practical
effects of sections 8.22 a-g.

I. 8.22.1
The following alterations, reconstructions, extensions and/or

structural changes, which do not result in a use for a

substantially different purpose or for the same purpose in a

substantially different manner or to a substantially greater

extent than the existing use, shall be permitted after the

issuance of a building permit form the Superintendent of

imiidings.
The language contained in 8.22.1 which states, "....for a

substantiaiiY different purpose or for the same purpose in a

substantiallydifferent manner or to a substantially qreater extent

than the existing use...." mirrors the language contained in M.G.L.

c.40A sec.6.

II. M.G.L.c. 4OA sec. 6

Existinq structures, uses or permits; certain subdivision

plans;

application of chapter

" Except as hereinafter provided, a zoning ordinance or by-
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law shall not apply to structures or uses lawfully in
.

existence or lawfully begun.....but shall apply to any

change or substantial extension of such use.....to any

reconstruction, extension or structural change of such
, ,

V

structure.....to provide for its use for a substantially

different purpose or for the same purpose in a substantially

different manner or to a substantially greater extent ....."
III. Nichols v. Board of Zoninq Appeal

%

The decision rendered by theAppeals Court of Massachusetts in

the case of Nichols v. Board of Zoninq Appeal has set a precedent

affecting the way inwhich nonconforming properties must be treated

under the Cambridge Zoning Ordinance. The effect of the Nichols
"""""-', decision will be altered by the proposed revisions to section 8.22.i, ,)

'~,

The Nichols Case ,
~

Factual Backqround

The property contained a pre-existing nonconforming structure.
The owner sought to perform alterations to the structure for the

conversion of 'a garage for home oU':.,'.,:e use. The proposed

id1terations were interior and ninor, i.e. relocating a window.

jjecision of the Court

The Appeals Court held that the owner must obtain a special permit

for this intended construction and change of use. The Court applied

the following language of section 8.11 of the Zoning Ordinance to
P

, these circumstances :

"This Ordinance shall not apply to existing buildings or
)

I""""""" '>.

)' )

structures, nor to the existing use of any building or\ ,/
,

.
.

.

. .
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structure or of land, to the extent that it was used at the

time of the first publication of notice of public

hearing.....but it shall apply.....to any alteration of a

buildinq or structure to provide for its use for a purpose or

in a manner substantially different from the use to which it
was put before alteration, or for its use for the same purpose

to a substantially greater extent."
The court found,

"[w]hen.....a nonconforming structure is altered to provide

for a use different from the use prior to alteration.....the
ordinance applies even if the new use is a permitted one."

The extent of the alterations necessitating resort to the

Board of Zoning Appeal for relief is almost irrelevant in light of

the fact that Nichols performed only minor changes. Furthermore,

the change of use may be from one permitted use to another

permitted use to trigger the application of section 8.11.

IV. Case Law Reqardinq "SubstantiaiiY Different Manner"

Lanquaqe

I. Derby iiefininq Co. v. citY of Chelsea, 407 Mass. 703 (1990)

pertains to a change in use.

The Court used the following factors to determine whether

change or substantial extension of a nonconforming use has

occurred:

1. whether current use reflects nature and purpose of prior
use ;

2. whether there is a difference in quality or character, as



*

&

4

well as degree of use,

and ;

3. whether current use is different in kind in its effect on

the neighborhood.

2. Board of Selectmen of Blackstone v. v. Tellestone, 4 Mass.

App. Ct. 311 1976.

The character of a nonconforming use under factor 2, does not

change solely by an increase in volume or because of expanded hours

of operation or because equipment.is inodernized.

3. Cape Resort Hotels, Inc. v. Alcoholic Licensinq Board of

Falmouth, 385 Mass. 205, appeal after remand, 388 Mass. 1013

(1982).
"" Hotel was at one time full service resort hotel, providing

Lodging, meals and entertainment for overnight guests. In recent

years the management has represented to the public that the hotel

is one of the largest entertainir,ent resort complexes on Cape Cod,

containing three clubs. Court found that the current use of the

hotel had an effect on the neighborhood which was different in kind

from the effect of the prior use so that current operation of the

hotel was no longer permissible.

4. Buildinq Inspector of Groton v. Vlahos, 10 Mass. App. ct. 890

(1980).

Court held that business activities on property constituted an

impermissible extension of a nonconforminguse established in 1963.

A new and used truck dealership had been situated on the property.

However, in 1975, the property was used exclusively for the

I
I

!



C

4

^ >

5

maintenance of service excavation vehicles, trucks, and other heavy

equipment, which were left on the property in a disorganized

manner. The Court concluded that such facts provided the basis for

finding that the nature, purpose, quality and character and degree

of use of the property were substantially different from the

prevailing use in 1963. The Court further found, that the use was

different in its effect upon the neighborhood.

t:. EXAMPLES OF EFFECTS OF PROPOSED REVISIONS TO

8.22 SECTIONS A-J

The following examples are provided to illustrate the

practical effects of the proposed ordinance revisions. A number of

these examples contain descriptions of actual properties where

alterations were proposed following the rendering of the Nichols

decision. All of the properties so noted obtained relief from the

Board of Zoning Appeal prior to their alteration. The proposed

revisions will nullify the need for such relief.
A) Example

Case of 32 Lee Street - The lot is of substandard size. The

residence was built prior to the adoption of the currerit zoning

ordinance. The proposed alterations were interior and conforming.

The alterations were intended to convert the premises from a three

to a two family dwelling.

B) Example

A two family residence conforming to all setback, lot size and

lot width requirements, but does not have available parking. The

owners seek to add a deck or a bathroom which involves conforming
' ' (

i
1 I

t 1
1

i I
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construction....

C) Example

The total interior renovation of a single family residence

which currently violates height or setback requirementS. O

D) Example

Case of 232 Brattle Street - The owners sought to widen the

windows of the structure on all sides. One side of the property

does not conform to the yard setback requirements.

E) Example

Case of Fairmont Street - The owner sought to remove an ell
from a nonconforming single family dwelling. The nonconformity of

.

the structure was due to set back and floor area. The removal makes
% '

the structure conforming for purposes of floor area and set back
\ ·

i

r

"'" requirements.

F) Clarification and Illustration

If a structure is nonconforming because of setback

requirements, that portion of the structure which causes the

nonconformity may not be ;?xtended. For example, if the

nonconformity is caused by the back wall of a structure, that

portion may not be altered, unless it conforms to the requirements

of Article 5.000, and does not increase the size of the structure ,
b

. P

, . ,

:
-

it

J .P %

' · i
bY more than 10%. :| '

i

Gj Example
i )

.
i i t

'

I

The property is nonconforming because Of height requirements.
!

/ B 7

- :,
- (
G · g
C

p T

The owner wishes to repair or replace a rotted deck within the .

i
.

·
·'i

\
, -C-k.. i T

T

' footprint of the existing deck.
I

,t

.
i

t" 1
.

...

.i i .'i 1 jl
C'1

1
'1

' i
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CITY OF CAMBRIDGE
:j; n. , ..

'¢;'4. 7 p]'
\'1

.,
' -" :T, g:' CAMBR1DGE. MASSACHUSETTS02.139C%::::y:^':'p

'",7/
"" @'ke doni Tel. 349-4300

K

Fax. 349-4307
.

EXECUTIVE DEPARTMENT
ROBERT \N. HEALY

City Manager

RICHARD C. ROSSi

Deputy City Manager

November 23, 1992

To The Honorable, The City Council:

8 0
DYVith reference to Awaiting Report Item No. 21, regarding an update on the reforming

of the Zoning Ordinance in Article 8 vis a vis the Nichols Decision, F"|ease find. attached a
response received from Russell Bq Higley, City Solicitor.

Very t y yours,
, /

WT-

,_m Aj, I~~E,m
:µr-s"~ " ' "

a /?F7""""="""""""

Robert \J'Jd Fie !,,

City Manager

RWH/mev
attachment

,

.

.
.

.

.

100% Recyc!(bd Paper
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CITY OF CAMBRIDGE " ""
,.,. , ,,,Russell B. Higley Office of the City Solicitor Diane Wynshaw Boris

Cay Sohcttor City Hall Lgga| Counsd

Donald A. Drisdell 795 Massachusetts Avenue
Deputy City Solicitor Cambridge, Massachusetts 02139

Laura H. Yager
Legal Counsel

Michael C. Costello
Tel. (61 7) 349-41 21

Assistant City Solicitor Fax. (617) 349Ai3¢lZ 4134
Linda A. Stamper

Legal Counsel

Birge Albright Arthur J. Goldberg
Legal Counsel Legal Counsel

Gail S. Gabriel
Legal Counsel

November 1€ , 1992

Mr: Robert W. Healy
City Manger
City Hall
795 Massachusetts Avenue
cambridge, MA 02139

re : council order No. 18, dated November 2 , 1992,
RE : Update on the reforming of the zoning
Ordinance in Article 8 vi3 a vis' the Nichols
decision

Dear Mr . Healy ,

The following is submitted in response to the above-

referenced Council Order after consultation with the staff of the

Community Development Department.

Enclosed please f ind proposed revisions to Article 8
. 000,

Section 8.22, et seq. of the Zoning Ordinance which were submitted

to the City council on November 2 0 , 1991. Also enclosed please

f ind a Memorandum, submitted with 'the proposed revisions, which

discusses the practical effects of the revisions.
The Nichols decision remains ef fective as it applies to

nonconforming properties. Therefore, the submitted revisions will '

have the same practical effects on those properties.

In regard to any further revisions, input f rom the City



0 .

Council would be required relative to specific areas where change

in the submitted revisions is deemed to be n2cessary.

Thank you for your attention to this matter.

,,Jl y
:

ruly yours,
{_/ ,,,A.,,u2ju3 fjii"

Russell B. Htg e

encl.
C
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Revision to Section 8.22

8.22 As provided in Section 6, Chapter 40A, G.L. permits for

the change, extension, or alteration of a pre-existing

nonconforming structure or use may be granted in the

following cases. Such a permit may be granted only if the

permit granting authority specified below finds that such

change, extension or alterationwill not be substantially

more detrimental to the neighborhood than the existing

nonconforming use.

8.22.1 The following alterations, reconstructions, extensions,

and/or enlargements of nonconforming structures, whichdo

not result in a use for a substantially different purpose

of for the same purpose in a substantially different

manner or to a substantially greater extent than the

existing use, shall be perNttect after the issuance of a

building permit by the Superintendent of Buildings.

a. Any conforming construction to a structure located

on a lot which is nonconforming due to its lot size

or lot width, but which meets the requirements of

section 5.21.1.

b. Conforming construction where only the requirements of
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Article 6.000 are nonconforming and where no change to

those elements regulated byArticle 6.000 are required or

proposed.

c. Ariy construction occurring entirely within a

structure including structural changes, provided

there is no increase or additional violation of

Article 5.000.

d. Relocation, enlargement or addition of windows,

doors or similar openings to the exterior of a

building provided the facade of the building upon
-—," which such relocation, enlargement or addition is

%

occurring conforms to the yard requirements of

Ztrticle 5.000, or faces a public street.

e. jjemolition of a structure or portions of a
P

str;j,cture which reduces the extent of an existing
L

nonconformity, or does not increase or effect any
.

nonconformity, and which does not result in a

further increase in the extent of any other

violation or create a new violation:

f. Conforming additions, under Article 5.000, to a

' structure·not conforming to the requirements of
,.

'. ,¢ Article 5.000 provided no nonconforming element orJ

.

aspect of the nonconforming structure is extended

.
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or increased and further provided that the

nonconforming structure is not thereby increaSed in

area or volume by more than ten (IQ) percent since

' the structure first became nonconforming.

g. Repair, reconstruction or replacement of any

lawfully established non-conforming portions of a

building including but not limited to porches,

decks, balconies, bay windows and building

additions, provided the repair, reconstruction or

replacement does not exceed the original in foot
P

print, volume, area or volume of the entire
-~_

,

"", building.
/

.

*** h. Construction of a dormer or an addition to a

nonconforming one or two family dwelling which will
further violate the yard and height requirements of

Article 5.000, but no other requirement of Article
' 5.000 including FAR, in the following cases:

1. A dormer or addition to the second story which does

not extend beyond the existing first story of the

structure.
,

2. A dormer on the third story no longer than 15 feet
..,.

- which does not extend beyond the existing second

story not above the existing ridge line provided
. .



.

.
W p

4

the total linear length of all dormer on the third

story of the building does not exceed fifteen (15)

feet.

*** Section h paragraphs 1 and 2 were formally section 8.22 d

paragraphs 1 and 2 of the ordinance except for the indicated

changes.***

**** 8.22.2 The following changes, extensions, or

alterations of a pre-existing nonconforming

structure or use may be granted in the

following cases after the issuance of a

special permit. Such a permit shall be

granted only if the permit granting authority

,"""' specified below finds that such change,

extension, or alteration will not be

substantially more detrimental to the

neighborhood than the existing nonconforming

use.

'
a. In an Office, Business or Industrial district the

Board of Zoning Appeal may issue a special permit

for the alteration or enlargement of a

nonconforming structure, not otherwise permitted in

Section 8.22.1 above, or the enlargement (but not

the alteration) of a nonconforming use, provided

any alteration or enlargement of such nonconforming

use or structure is not further in violation of the

dimensional requirements in Article 5.000 or the
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off-street 'parking and loading requirements in

Article 6.000 for the district in which such
0

structure or use is located and provided such

nonconforming structure or use not be increased in

area or volume by more than twenty-five (25)

percent since it first began to be nonconforming.

b. In an Office, Business or industrial district the

Board of Zoning Appeal may grant a special permit

for the issuance of a certificate of occupancy for
the occupancy of an existing building designed and

-, built for nonresidential use by any use permitted
/

" as of right in a Business or Industrial district in
y Article 4.000 of this Ordinance, provided such new

use will be carried out entirely within the

existing building and provided the off ^street

parking and loading req"i.\Z.rinments in Article 6.000

for the district in 'Niich such tmilding is located
4

will not be further violated.
0

c. In a Residence District the Board of Zoning Appeal

may grant a special permit for the alteration or

enlargement of a nonconforming structure, not

otherwise permitted in Section 8.22.1 above, but
.

' ""' not the alteration or enlargement of a
\ :

4

,r
r

nonconforming use, provided any enlargement or
,

alteration of such nonconforming structure is not
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further in violation of the dimensional

requirements in Article 5.000 or the off street

parking and loading requirements in Article 6.000

for the district in which such structure is located

and provided such nonconforming structure will not

be increased in are or volume by more than twenty-

five (25) percent since it first began to be

nonconforming.

8.22.3 Any alteration or enlargement or a nonconforming

structure or of a nonconforming use not otherwise

permitted in Section 8.22.1 and 8.22.2 above shall be a

variance.

**** Sections 8.22.2 and 8.22.3 were formally sections 8.22 a, b,

c, d, and e, except for those revisions so indicated. ****
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November 20, 1991

MEMORANDUM

REVISIONS TO SECTION 8.22

The following memorandum is submitted in regard to the

proposed revisions to section 8.22. Included in the following is a

brief legal analysis, as well as illustrations of the practical
effects cjf sections 8.22 a-g.

I. 8.22.1
The following alterations, reconstructions, extensions andjor

structural changes, which do not result in a use for a

substantially different purpose or for the sane purpose in a

substantially different manner or to a substantially greater

extent than the existing use, shall be permitted after the

issuance of a building permit form the Superintendent of
Bui1dings.

The language contained in 8.22.1 which states, ".. .for a

substantially different purpose or for the same purpose in a

substantially different manner or to a substantiaiiY qreater extent

than the existinq use...." mirrors the language contained in M.G.Lo

c.4OA sec.6.

II. M.G.L.c. 4OA sec. 6

Existinq structures, uses or permits; certain subdivision

plans;

application of chapter

" Except as hereinafter provided, a zoning ordinance or by-



~ ,V 3

D

e - P

O e
0 '4 <.,

m

9

2

law shall not apply to structures or uses lawfully in
existence or lawfully begun.....but shall apply to any

change or substantial extension of such use.....to any

reconstruction, extension or structural change of such

structure.....to provide for its use for a substantially

different purpose or for the same purpo3e. in a substantially

different manner or to a substantially greater extent ....."
III. Nichols v. Board of Zoninq Appe,al.

%

The Ciecision rendered by the Appeals Court of Massachusetts in

the case of Nichols v. Board of Zoninq Appeal has set a precedent

affecting the way inwhich nonconforming properties must be treated
\

under the'Cambridge Zoning Ordinance. The effect of the Nichols
""""^ decisionwill be altered by the proposed revisions to section 8.22.1, '1

.d

"" The Nichols Case ^.

Factual Backqround

The property contained a pre-existing nonconforming structure.
The owner sought to perform alterations to the structure for the

conversion of a garage for home office use. The. proposed
.

8Lterations were interior and minor, i.e. relocating a window.

tjecision of the Court

The Appeals Court held that the owner must obtain a special permit

for this intended construction and change of use. The court applied
.

the following language of section 8.11 of the Zoning Ordinance to

these circumstances :

"¶'his Ordinance shall not apply. to existing buildings or
.

4

¥
i

structures, nor to the existing use of any building orL pt

6 I

.. .. P

a

A

.
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structure or of land, to the extent that it was used at the

time of the first publication of notice of public

hearing.....but it shall apply.....to any alteration of a

buildinq or structure to provide for its use for a purpose or
· in a manner substantially different from the use to which it

was put before alteration, or for its use for the same purpose

to a substantially greater extent."
The Court found,

"[w]hen.....a nonconforming structure is altered to provide

for a use different from the use prior to alteration.....the
ordinance applies even if the new use is a permitted one."

The extent of the alterations necessitating resort to the

Board of Zoning Appeal for relief is almost irrelevant in light of
d

the fact that Nichols performed only minor changes. Furthermore,

the change of use may be from" one permitted use to another

permitted use to trigger the application of section 8.11.

IV. Case Law Reqardinq "Substantially Different Manner"

Lanquaqe

I. Derby Refininq Co. v. City' of Chelsea, 407 Mass. 703 (1990)

pertains to a change in use.

The Court used the following factors to determine whether

change or substantial extension of a nonconforming use has
P

occurred:

1. whether current use reflects nature and purpose of prior
use ;

2. whether there is a difference in quality or character, as
-. 0

.

0
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well as degree of use,

and ;

3. 'whether current use is different in kind in its effect on

the neighborhood.
g

2. Board of Selectmen of Blackstone v. v. Tellestone, 4 Mass.

App. Ct. 311 1976.

The character of a nonconforming use under factor 2, does not

change solely by an increase in volume or because of expanded hours

of operation or because equipment is nodernized.

3. Cape Resort Hotels, Inc. v. Mcoholic Licensinq Board of

Falmouth, 385 Mass. 20S, appeal after remand, 388 Mass. 1013
t

(1982).
""" "" Hotel was at one time full service resort hotel, providing\

'\ ,11

,
4 , 0

lodging, meals and entertainment for overnight guests. In recent

years the management has represented to the public that the hotel

is one of the largest entertainment resort complexes on Cape Cod,

containing three clubs. Court found"that the current use of the
.

hotel had an effect on the neighborhood which was different in kind

from the effect of the prior use so that current operation of the
C

hotel was no longer permissible.

4. Buildinq Inspector of Groton v. Vlahos, 10 Mass. App. Ct. 890

(1980).

Court held that business activities on property constituted an

impermissible extension of a nonconforminguse established in 1963.

A new and used truck dealership had been situated on the property.
0 .

,

'
However, in 1975, the property was used exclusively for the

6

1
"

!

!

e
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maintenance of service excavation vehicles, trucks, and other heavy

equipment, which were left on the property in a disorganized

manner. The Court concluded that such facts provided the basis for

finding that the nature, purpose, quality and character and degree

of use of the property were substantially different from the

prEvailing use in 1963. The Court further found, that the use was

different in its effect upon the neighborhood.

'7. EXAMPLES OF EFFECTS OF PROPOSED REVISIONS TO

8.22 SECTIONS A-J

The following examples are provided to illustrate the

practical effects of the proposed ordinance revisions. A number of

these examples contain descriptions of actual properties where

alterations were proposed following the rendering of the Nichols

decision. All of the properties so noted obtained relief from the

Board of Zoning Appeal prior to their alteration. The proposed

revisions will nullify the need for such relief.
A) Example

Case of 32 Lee Street - The lot is of substandard size. The

residence was built prior to the adoption of the current zoniiici

ordinance. The proposed alterations were interior and conforming.

The alterations were intended to convert the premises from a three

to a two family dwelling.

B) Example

A two family residence conforming to all setback, lot size and

lot width requirements, but does not have available parking. The

owners seek to add a deck or a bathroom which involves conforming
} '

$

j : I

! '
¶
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construction.
C) Example

The total interior renovation of a single family residence

which currently violates height or setback requirements.
,

D) Example

Case of 232 Brattle Street - The owners sought to widen the
F-7indows of the structure on all sides. One side of the property
does not conform to the yard setback requirements.

E) Example

Case of Fairmont Street - The owner sought to remove an ell
from a nonconforming single family dwelling. The nonconformity of

the structure was due to set back and floor area. The removal makes

the structure conforming for purposes of floor ar'Ca and set back

requirements.

F) Clarification and Illustration

If a structure is nonconforming because of setback

requirements, that portion of the structure which causes the

nonconformity may not be extended. fcu' example, if the

nonconformity is caused by the back wall of a structure, that
portion may not be altered, unless it conforms to the requirements

of Article 5.000, and does not increase the size of the structure ,

.t .'
i

by more than 10%." I
1

i

G) Example
i '

' i
. i

i The property is nonconforming because of height requixements· i
I d

; \ q
: ' t

IThe owner wishes to repair or replace a rotted deck within the i

fjotprint of the existing deck.
) i

:1 i :!
1

jl

'
1

I

i

)
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,i"j"j,'_,. CITY OF CAMBRIDGE
'
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:""'"= ,E, :?

CAMBRIDGE. MASSACHUSETTS02139\G&°:::':^':':':
"

'

,"'<qke do ,,,r Tel. 349-43OO
Fax. 349-4307

EXECUTIVE DEPARTMENT
ROBERT \N. HEALY

City Manager

RICHARD C. ROSSI

Deputy City Manager

November 23, 1992

To The Honorable, The City Council:

With reference to Awaiting Report Item No. 21, regarding an update on the reforming
of the Zoning Ordinance in Article 8 vis a vis the Nichols Decision, please find attached a
response received from Russell B. Higley, City Solicitor.

Very t y yours,
t

.

~J
..^~"",~

Robert VJo Heiiiir
City Manager

R\VH/mev
attachment
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CITY OF CAMBRIDGE ' ' ""
.

,,..,,,Russell B. Higley Office of the City Solicitor Diane V¥ ynshaw-Bor|s
City Sohcitor City Hall Legal Counsd

Donald A. Drisdell 795 Massachusetts Avenue
Deputy City Solicitor Cambridge, Massachusetts 02139

Laura H. Yager
Legal Counsel

Michael C. Costello
Tel. (617) 349-4121

Assistant City Solicitor Fax. (617) 349±M% 4134
Linda A Stamper

Legal Counsel

Ekrge Albright Arthur J. Goldberg
LeCal Counsel Lgga| Counsel

Gail S. Gabriel
Legal Counsel

November 16 , 1992

Mr. Robert W. Healy
City Manger
City Hall
795 Massachusetts Avenue
Cambridge, MA 02139

RE : Council order No. 18, dated November 2, 1992,
RE : Update on the reforming of the zoning
ordinance in Article 8 vis a vis the Nichols
decision

Dear Mr . Healy,

The following is submitted in response to the above-

referenced Council Order after consultation with the staff of the

Community Development Department .

Enclosed please f ind proposed revisioj't:3 to Article 8 . 000,

Section 8. 22, et seq. of the Zoning Ordinance which were submitted

to the City Council on November 20 , 1991. Also enclosed please

f ind a Memorandum, submitted with the proposed revisions , which

discusses the practical effects of the revisions.
The Nichols decision remains effective as it applies to

nonconforming properties . Therefore, the submitted revisions will
have the same practical effects on those properties.

In regard to any further revisions , input from the City



. .

Council would be required relative to specific areas where change

in the submitted revisions is deemed to be necessary.
Thank you for your attention to this matter.

,>'ery7ruly yours,
{jLQ.,jyBfa,Ll"j""

encl.
,
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Revision to Section 8.22

8.22 As provided in Section 6, Chapter 40A, G.L. permits for

the change, extension, or alteration of a pre-existing

nonconforming structure or use may be granted in the

following cases. Such a permit may be granted only if the

permit granting authority specified belcw finds that such

change, extensionor alterationwill notbe substantially

more detrimental to the neighborhood than the existing

nonconforming use.

8.22.1 The following alterations, reconstructions, extensions,

and/or enlargements ofnonconforming structures, whichdo

not result in a use for a substantially different purpose

of for the same purpose in a substantially different

manner or to a substantially greater extent than the

existing use, shall be permitted after the issuance of a

building permit by the Superintendent of Buildings.

a. Any conforming construction to a structure located

on a lot which is nonconforming due to its lot size

or lot width, but which meets the requirements of

section 5.21.1.

b. Conforming construction where only the requirements of
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Article 6.000 are nonconformtng and where no change to

those elements regulated byArticle 6.000 are required or

proposed.

c. Any construction occurring entirely within a

structure including structural changes, provided

there is no increase or additional violation of

Article 5.000.

d. Relocation, enlargement or addition of windows,

doors or similar openings to the exterior of a

building provided the facade of the building upon

/' ", which such relocation, enlargement or addition is

occurring conforms to the yard requirements of

Article 5.000, or faces a public street.

e. jjemolition of a structure or portions of a

structure which reduces the extent of an existing
' nonconformity, or does not increase or effect any

.

nonconformity, and which does not result in a
.

further increase in the extent of any other

violation or create a new violation.

f. Conforming additions, under Article 5.000, to a

structure not conforming to the requirements of ·

,

b

.

\
".

. Article 5.000 provided no nonconforming element or

aspect of the nonconforming structure is extended

.

. .
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or increased and further provided that the

nonconforming structure is not thereby increased in

area or volume by more than ten (IQ) percent since

the structure first became nonconforming.

g. Repair, reconstruction or replacement of any

lawfully established non-conforming portions of a

building including but not limited to porches,

decks, balconies, bay windows and building

additions, provided the repair, reconstruction or

replacement does not exceed the original in foot

print, volume, area or volume of the entire

building.

*** h. Construction of a dormer or an addition to a

nonconforming one or two family dwelling which will
further violate the yard and height rm;.uirements of

Article 5.000, but no other requireruent of Article
' 5.000 including FAR, in the following cases:

1. A dormer or addition to the second story which does

not extend beyond the existing first story of the

structure.

2. A dormer on the third story no longer than 15 feet

which does not extend beyond the existing second

story not above the existing ridge line provided



D

¶·'
% ·

0

©

g e

" r « 0

Q

q

" 4
i" "r '

r¶

t

f

the total linear length of all doririer on the third
story of the building does not exceed fifteen (15)

feet.

*** Section h paragraphs 1 and 2 were formally section 8.22 d

paragraphs 1 and 2 of the ordinance except for the indicated

changes.***
"

**** 8.22.2 The following changes, extensions, or

alterations of a pre-existing nonconforming

structure or use may be granted in the

following cases after the issuance of a
:

special permit. Such a permit shall be

granted only if the permit granting authority
"""¶. - specified below finds that such change,

L i

,

extension, or alteration will not be
.

substantially more detrimental to the

neighborhood than the existing nonconforming

use.

%

a. In an Office, Business or Industrial district the
0

Board of Zoning Appeal may issue a special permit

for the alteration or enlargement of a

nonconforming structure, not otherwise permitted in

Section 8.22.1 above, or the enlargement (but not
e

the alteration) of a nonconforming use, provided

any alteration or enlargement of such nonconforming

use or structure is not further in violation of the

dimensional requirements in Article 5.000 or the
.
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off-street 'parking and loading requirements in

Article 6.000 for the district in which such
0

structure or use is located and provided such

nonconforming structure or use not be increased in

area or volume by more than twenty-five (25)

percent since it first began to be nonconforming.

b. In an Office, Business or industrial distr"ict the

Board of Zoning Appeal may grant a special permit '

for the issuance of a certificate of occupancy for
.

the occupancy of an existing building designed and

---- built for nonresidential use by any use permitted\
,

L, /'
,,

"" as of right in a Business or Industrial district in
" Article 4.000 of this Ordinance, provided such new

use will be carried out entirely within the

existing building and provided the off street
parking and loading requirements in Article 6.000

for the district in which such building is located
b

will not be further' violated.

c. In a Residence District the Board of Zoning Appeal

may grant a special permit for the alteration or

enlargement of a nonconforming structure, not "

otherwise permitted in Section 8.22.1 above, but
.

"") not the alteration or enlargement of a
..

r,.

nonconforming use, provided any enlargement or

alteration of such nonconforming structure is not
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further in violation of the dimensional

requirements in Article 5.000 or the off street

parking and loading requirements in Article 6.000

for the district in which such structure is located

and provided such nonconforming structure will not

be increased in are or volume by more than twenty-

five (25) percent since it first began to be

nonconforming.

8.22.3 Any alteration or enlargement or a nonconforming

structure or of a nonconforming use not otherwise

permitted in Section 8.22.1 and 8.22.2 above shall be a

variance.

**** Sections 8.22.2 and 8.22.3 were formally sections 8.22 a, b,

c, d, and e, except for those revisions so indicated. ****
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November 20, 1991

MEMORANDUM

REVISIONS TO SECTION 8.22

The following memorandum is submitted in regard to the

proposed revisions to section 8.22. Included in tire following is a

brief legal analysis, as well as illustrations of the practical

effects of sections 8.22 a-g.

I. 8.22.1
The following alterations, reconstructions, extensions and/or

structural changes, which do not result in a use for a

substantially different purpose or for the same purpose in a

substantially different manner or to a substantially greater

extent than the existing use, shall be permitted after the

issuance of a building permit form the Superintendent of

Buildings.

The language contained in 8.22.1 which states, "....for a

substantially different purpose or for tl'!!?._.,,alne purpose in a

substantially' different manner or to a suj,,3tantially qreater extent

than the existinq use...." mirrors the language contained in FLG.L.

c.4C)A sec.6.

II. M.G.L.c. 4OA sec. 6

Existinq structures, uses or permits; certain subdivision

plans;

application of chapter

" Except as hereinafter provided, a zoning ordinance or by-
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" law shall riot apply to structures or uses lawfully in

existence or lawfully begun.....but shall apply to any

change or substantial extension of such use.....to any

reconstruction, extension or structural change of such

structure.....to provide for its use for a substantially

different purpose or for the same purpose 111 a substantially

ciifferent manner or to a substantially greater extent ....."
III. Nich(cls v. Board of Zoninq Appeal

, %

The decis:ion rendered by the Appeals Court of Massachusetts in
,

the case of Nichols v. Board of Zoninq Appeal has set a precedent

affecting the way in which nonconforming properties must be treated

under the Cambridge Zoning Ordinance. The effect of the Nichols
1"""""{, decision will be altered by the proposed revisions to section 8.22.}

, /
I

.r

- -/

The Nichols Case ^.

,

Factual Backqround

The property contained a pre-existing nonconforming structure.
The owner sought to perform alterations to the structure for the

,

conversion of a ga"age for home office use. The proposed

Uterations were interior and minor, i.e. relocating a window.

ijecision of the Court

The Appeals Court held that the owner must obtain a special permit

for this intended construction and change of use. The Court applied

the following language of section 8.11 of the Zoning Ordinance to

these circumstances :

"This Ordinance shall not apply to existing buildings or

structures, nor to the existing use of any building or

4
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structure or of land, to the extent that it was used at the

time of the first publication of notice of public

hearing.....but it shall apply.....to any alteration of a

buildinq or structure to provide for its use for a purpose or

in a manner substantially different from the use to which it
was put before alteration, or for its use fcr the same purpose

to a substantially greater extent."
The Court found,

"[wjhen.....a nonconforming structure is altered to provide

for a use different from the use prior to alteration.....the
ordinance applies even if the new use is a permitted one."

The extent of the alterations necessitating resort to the

Board of Zoning Appeal for relief is almost irrelevant in light of

the fact that Nichols performed only minor changes. ,Furthermore,

the change of use may be from one permitted use to another

permitted use to trigger the application of section 8.11.

IV. case Law Regarding "Substantially Different Manner"

Lanquaqe

I. Derb'j' Refining Co. v. City' of Chelsea, 407 Mass. 703 (1990)

pertains to a change in use.

The Court used the following factors to determirie whether

change or substantial extension of a nonconforming use has

occurred:

I. whether current use reflects nature and purpose of prior

use ;

2. whether there is a difference in quality or character, as
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well as degree of use,

and ;

3. whether current use is different in kind in its effect on

the neighborhood.

2. Board of Selectmen of Blackstone v. v. Tellestone, 4 Mass.

App. Ct. 311 1976.

The character of a nonconforming use under factor 2, does not

change solely by an increase in volume or because of expanded hours

of operation or because equipment is nodernized.

3. Cape Resort Hotels, Inc. v. Alcoholic Licensinq Board of

Falmouth, 385 Mass. 205, appeal after remand, 388 Mass. 1013

(1982).
"" Hotel was at one time full service resort hotel, providing

lodging, meals and entertainment for overnight guests. In recent

years the management has represented to the public that the hotel

is one of the largest entertainment resort complexes on Cape Cod,

containing three clubs. Court found that the current use of the

hotel had an effect on the neighborhood which was different ;-t2 kind

from the effect of the prior use so that current operation of the

hotel was no longer permissible.

4. Buildinq Inspector of Groton v. Vlahos, 10 Mass. App. Ct. 890

(1980).

Court held that business activities on property constituted an

impermissible extension of a nonconforminguse established in 1963.

A new and used truck dealership had been situated on the property.

However, in 1975, the property was used exclusively for the

1
!

g
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maintenance of service excavation vehicles, trucks, and other heavy

equipment, which were left on the property in a disorganized

manner. The Court concluded that such facts provided the basis for

finding that the nature, purpose, quality and character and degree

of use of the property were substantially different from the

prevailing use in 1963. The Court further found, that the use was

different in its effect upon the neighborhood.

V. EXAMPLES OF EFFECTS OF PROPOSED REVISIONS TO

8.22 SECTIONS A-J

The following examples are provided to illustrate the

practical effects of the proposed ordinance revisions. A number of

these examples contain descriptions of actual properties where

alterations were proposed following the rendering of the Nichols

decision. All of the properties so noted obtained relief from the

Board of Zoning Appeal prior to their alteratiom The proposed

revisions will nullify the need for such relief.
A) Example

Case of 32 Lee Street - The ..CYt' is of substandard size. The

residence was built prior to "t:he adoption of the current zoning

ordinance. The proposed alterations were interior and conforming.

The alterations were intended to convert the premises from a three

to a two family dwelling.
.

B) Example

A two family residence conforming to all setback, lot size and

lot width requirements, but does not have available parking. The
,

owners seek to add a deck or a bathroom which involves conforming
' \ ' $

,,

.

' ' I
! i i

i i
f
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construction.
C) Example

The total interior renovation of a single family residence

which currently violates height or setback requirements.
.

D) Example

Case of 232 Brattle Street - The owners soucrht to widen the

windows of the structure on all sides. One side of the property

does not conform to the yard setback requirements.

E) Example

Case of Fairmont Street - The owner sought to remove an ell
from a nonconforming single family dwelling. The nonconformity of

the structure was due to set back and floor area. The removal makes

the structure conforming for purposes of floor arCa and set back

requirements.

F) Clarification and Illustration

If a structure is nonconforming because of setback

requirements, that portion of the structure which causes the

nonconforiU.ty may not be extended. For example, if the

nonconformity is caused by the back wall of a structure, that
portion may not be altered, unless it conforms to the requirements

of Article 5.000, and does not increase the size of the structure ,
:

. .- !
i i
.tby more than 10%. 1 !

G) Example
i )

' 1

. i
i The property is nonconforming because of height requlrements· i
: 1

1
r

The owner wishes to repair or replace a rotted deck within the
i

t
Y

fjotprint of the existing deck.
i I

", t,

g i i 1 ,jt

i i
'

i
1

i
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d t, Tel. 349-4300

Fax. 349-4307

EXECUTIVE DEPARTMENT
ROBERT W. HEALY

City Manager

RICHARD C. ROSSi

Deputy City Manager

.

November 23, 1992

.

To The Honorable, The City Council:

With reference to Awaiting Report Item No. 21, regarding an update on the reforming
'

of the Zoning Ordinance in Article 8 vis a vis the Nichols Decision, please find attached a
response received from Russell B. Higley, City Solicitor.

Very t y yours,

Robert W. H y
City Manager

R\VH/mev
attachment
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CITY OF CAMBRIDGE
'

' "" ,

,,,.., ,Russell B. Higley Office of the City Solicitor Diane Wynshaw Boris
City Solicttor City Hall Legal Counsel

Donald A. Drisdell 795 Massachusetts Avenue
Deouty City Sohcitc,r Cambridc", Massachusetts 02139

Laura H. Yager
··' Legal Counsel

Michael C. Costello
Tel. (617) 349-4121

Assistant City SoIicitu Fax. (617) 3'i94MZ 4134
Linda A. Stamper

Legal Counsel

EMge Albright Arthur J. Goldberg
Leaai Counsd

" Legal Counsd

Gail S. Gabriel
Legal Counsel

November 16 , 19 92

Mr. Robert W. Healy
City Manger
City Hall
795 Massachusetts Avenue
Cambridge, MA 02139

RE : Council order No. 18 , dated November 2 , 1992 ,
RE : Update on the reforming of the Zoning
Ordinance in Ar'cicle 8 vis a vis the Nichols
decision

Dear Mr . Healy,

The following is submitted in response to the above-

referenced Council Order after consultation with the staff of the

Community Development Department .

Enclosed please f ind proposed revisions to Article 8 . 000,

Section 8. 22, et seq. of the Zoning Ordinance which were submitted

to the City Council on November 2 0 , 1991. Also enclosed please

f ind a Memorandum, submitted with the proposed revisions , which

discusses the practical effects of the revisions.
The Nichols decision remains effective as it applies to

nonconf orming properties. Therefore, the submitted revisions will
have the same practical effects on those properties.

In regard to any further revisions, input f rom the City
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Council would be required relative to specific areas where change

i.n the submitted revisions is deemed to be necessary.
Thank you for your attention to this matter.

µ'mryuly yours,

(Kc#it,fE,,g)
encl.

_
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Revision to Section 8.22

8.22 As provided in Section 6, Chapter 40A, G.L. permits for

the change, extension, or alteration of a pre-existing

nonconforming structure or use may be granted in the

following cases. Such a permit may be granted only if the

pcmmit granting authority specified below finds that such

change, extensionor alterationwill not be s?bstantially

more detrimental to the neighborhood than the existing

nonconforming use.

8.22.1 The following alterations, reconstructions, extensions,

and/or enlargements of nonconforming structures, whichdo

not result in a use for a substantially different purpose

of for the same purpose in a substantially different

manner c.r to a substantially greater extent than the

existing' 'jse, shall be permitted after the issuance of a

building permit by the Superintendent of Buildings.

a. Any conforming construction to a structure located

on a lot which is nonconforming due to its lot size

or lot width, but which meets the requirements of

section 5.21.1.

b. Conforming construction where only the requirements of
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Article 6.000 are nonconforming and where no change to

those elements regulated byXrticle 6.000 are required or

proposed.

c. Any construction occurring entirely within a

structure including structural changes, provided

there is no increase or additional violation of

Article 5.000.

d.
'

Relocation, enlargement or addition of windows,

doors or similar openings to the exterior of a

building provided the facade of the building upon

' which such relocation, enlargement or addition is
P

\ "

t"
r · "

_.. .

occurring conforms to the yard requirements of

Article 5.000, or faces a public street.

. .

e. jjemolition of a structure or portions of a
.

structure which reduces the extent of an existing
4

nonconformity, or does not increase or effect any

nonconformity, and which does not result in a

further increase in the extent of any other

violation or create a new violation.
.

0

f. Conforming additions, under Article 5.000, to a
J"

. structure not conforming to the requirements of
. -m..

\
f \

',,
,

. Article 5.000 provided no nonconforming element or

aspect of the nonconforming structure is extended

,

.
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or increased and further provided that the

nonconforming structure is not thereby increased in

area or volume by more than ten (IQ) percent since

the structure first became nonconforming.

g. Repair, reconstruction or replacement of any

lawfully established non-conforming portions of a

building including but not limited to porches,

decks, balconies, bay windows and building

additions, provided the repair, reconstruction or

replacement does not exceed the original in foot

print, volume, area or volume of the entire

building.

*** h. Construction of a dormer or an addition to a

nonconforming one or two family dwelling which will
further violate the yard and height requirements of

Article 5.000, but no other requirement of Article
5.000 including FAR, in tbe following cases:

1. A dormer or addition to the second story which does

not extend beyond the existing first story of the

structure.

2. A dormer on the third story no longer than 15 feet

which does not extend beyond the existing second

story not above the existing ridge line provided
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the total linear length of all dormer on the third
story of the building does not exceed fifteen (15)

feet.

*** Section h paragraphs 1 and 2 were formally section 8.22 d

paragraphs 1 and 2 of the ordinance except for the indicated

changes.***

**** 8.22.2 The following changes, extensions, or

alterations of a pre-existing nonconforming

structure or use may be granted in the

following cases after the issuance of a

special permit. Such a permit shall be

granted only if the permit granting authority

specified below finds that such change,

extension, or alteration will not be

substantially more detrimental to the

neighborhood than the existing nonconforming

use.

a. In an Office, Business or Industrial district the

Board of Zoning Appeal may issue a special permit

for the alteration or enlargement of a

nonconforming structure, not otherwise permitted in

Section 8.22.1 above, or the enlargement (but not

the alteration) of a nonconforming use, provided

any alteration or enlargement of such nonconforming

use or structure is not further in violation of the

dimensional requirements in Article 5.000 or the
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off-street 'parking and loading requirements in

Article 6.000 for the district in which such

structure or use is located and provided such

nonconforming structure or use not be increased in

area or volume by more than twenty-five (25)

percent since it first began to be nonconforming.

b. In an Office, Business or industrial district the

Board of Zoning Appeal may grant a special permit

for the issuance of a certificate of occupancy for
the occupancy of an existing building designed and

built for nonresidential use by any use permittedI""""')

"--" as of right in a Business or Industrial district in

Article 4.000 of this Ordinance, provided such new

use will be carried out entirely within the

existing building and provided the off street
:3rking and loading requirements in Article 6.000

for the district in which such building is located

will not be further violated.

c. In a Residence District the Board of Zoning Appeal

may grant a special permit for the alteration or

enlargement of a nonconforming structure, not

otherwise permitted in Section 8.22.1 above, but

not the alteration or enlargement of a

nonconforming use, provided any enlargement or

alteration of such nonconforming structure is not
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further in violation of the dimensional

requirements in Article 5.000 or the off street

parking and loading requirements in Article 6.000

for the district in which such structure is located

and provided such nonconforming structure will not

be increased in are or volume by more than twenty-

five (25) percent since it first began to be

rl(jnconforlning.

8.22.3 Any alteration or enlargement or a nonconforming

structure or of a nonconforming use not otherwise

permitted in Section 8.22.1 and 8.22.2 above shall be a

variance.

**** Sections 8.22.2 and 8.22.3 were formally sections 8.22 a, b,

c, d, and e, except for those revisions so indicated. ****
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November 20, 1991
,

MEMORANDUM

REVISIONS TO SECTION 8.22

The following memorandum is submitted in regard to the

proposed revisions to section 8.22. Included in the following is a

brief legal analysis, as well as illustrations of the practical
effects of sections 8.22 a-g.

I. 8.22.1
The following alterations, reconstructions, extensions and/or

structural changes, which do not result in a use for a

substantially different purpose or for the same purpose in a

substantially different manner or to a substantially greater

extent than the existing use, shall be permitted after the

issuance of a building perwit form the Superintendent of

Buildings.

The language contained in 8.22.1 which states, "....for a

substantially different purpose or for the same purr)cgse in a

substantially different manner or to a substantially qreater extent

than the existing use...." mirrors the language contained in M.G.L.

c.40A sec.6.

II. M.G.L.c. 4OA sec. 6

Existing structures, uses or permits; certain subdivision

plans;

application of chapter

" Except as hereinafter provided, a zoning ordinance or by-



.V .

.

. .

2

law shall not apply to structures or uses lawfully in

existence or lawfully begun.....but shall apply to any

change or substantial extension of such use.....to any

reconstruction, extension or structural change of such

structure.....to provide for its use for a substantially

different purpose or for the same purpose in a substantially

different manner or to a substantially greater extent ....."
III. Nichols v. Eoard of Zoninq Appeal

The decision rendered by the Appeals Court of Massachusetts in

the case of Nichols v. Board of Zoninq Appeal has set a precedent

affecting the way in which nonconforming properties must be treated

under the Cambridge Zoning Ordinance. The effect of the Nichols

decision will be altered by the proposed revisions to section 8.22.

The Nichols Case

Factual Backqround

The property contained a pre-existing nonconforming structure.
The owner sought to perform alterations to the structure for the

conversion of a garage for home office use. The proposed

Uterations were interior and minor, i.e. relocating a window.

Decision of the Court

The Appeals Court held that the owner must obtain a special permit

for this intended construction and change of use. The Court applied

the following language of section 8.11 of the Zoning Ordinance to

these circumstances :

"This Ordinance shall not apply to existing buildings or

structures, nor to the existing use of any building or
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--r structure or of land, to the extent that it was used at the

time of the first putAication of notice of puklic

hearing.....but it shall apply.....to any alteration c'f a

buildinq or structure to provide for its use for a purpose or

in a manner substantially different from the use to which it4

was put before alteration, or for its use for the same purpose

to a substantially greater extent."
The Court found,

"[w]hen.....a nonconforming structure is altered to provide

for a use different from the use prior to alteration.....the
ordinance applies even if the new use is a permitted one."

The extent of the alterations necessitating resort to the

, Board of Zoning Appeal for relief is almost irrelevant in light of
! ;

,/

the fact that Nichols performed only minor changes. ,Furthermore,

the change of use may be from one permitted use to another
,

permitted use to trigger the application Of section 8.11.

IV. ' Case Law Reqardinq "Substantially Different Manner"

Lanquaqe

1. Derby Refininq Co. v. City of Chelsea, 407 Mass. 703 (1990)

pertains to a change in use.

The Court used the following factors to determine whether
.

change or substantial extension of a nonconforming use has

occurred: "'

1. whether current use reflects nattire and purpose of prior
'

use ;

2. whether there is a difference in quality or character, as

D
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well as degree of use,

and ;

3. whether current use is different in kind in its effect on

the neighborhood.

2. Board of Selectmen of Blackstone v. v. Tellestone, 4 Mass.

App. Ct. 311 1976.

The character of a nonconforming use under factor 2, does not

change solely by an increase in volume cr because of expanded hours

of operation or because equipment is modernized.

3. Cape Resort Hotels, Inc. v. Alcoholic Licensinq Board of
Falmouth, 385 Mass. 205, appeal after remand, 388 Mass. 1013

,

(1982).
.."""""', "" Hotel was at one time full service resort hotel, providing '

i

\.

lodging, meals and entertainment for overnight guests. In recent

years the management has represented to the public that the hotel

is one of the largest entertainment resort complexes on Cape Cod,

containing three clubs. Court found that the current use of the

hotel had an effect on the neighborhood which was different in kind

from the effect of the prior use so that current operation of the

hotel was no longer permissible.

4. Buildinq Inspector of Groton v. Vlahos, 10 Mass. App. Ct. 890

(1980).

Courtheld that business activities on property constituted an

impermissible extension of a nonconforming use established in 1963.

A new and used truck dealership had been situated on the property.

However, in 1975, the property was used exclusively for the

1

!

,

g
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maintenance of service excavation vehicles, trucks, and other heavy

equipment, which were left on the property in a disorganized

manner. The Court concluded that such facts provided the basis for
finding that the nature, purpose, quality and character and degree

of use of the property were substantially different from the

prevailing use in 1963. The Court further found, that the use was

different in its effect upon the neighborhood.

V. EXAMPLES OF EFFECTS OF PROPOSED REVISIONS TO

8.22 SECTIONS A-J

The following examples are provided to illustrate the

practical effects of the proposed ordinance revisions. A number of

these examples contain descriptions of actual properties where

alterations were proposed following the rendering of the Nichols

decision. All of the properties so noted obtained relief from the

Board of Zoning Appeal prior to their alteration. The proposed

revisions will nullify the need for such relief.
A) Example

Case of 32 Lee Street - The lot is of z·:uhstandard size. The

residence was built prior to the adoption of the current zoning

ordinance. The proposed alterations were interior and conforming.

The alterations were intended to convert the premises from a three

to a two family dwelling.

B) Example

A two family residence conforming to all setback, lot size and

lot width requirements, but does not have available parking. The

owners seek to add a deck or a bathroom which involves conforming
I ' t

\ ) I

i i
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construction.
C) Example

The total interior renovation of a single family residence

which currently violates height or setback requirements.
.

D) Example

Case of 232 Brattle Street - The owners smight to widen the

windows of the structure on all sides. One side of the property
does not conform to the yard setback requirements.

E) Example

Case of Fairmont Street - The owner sought to remove an ell
from a nonconforming single family dwelling. The nonconformity of

the structure was due to set back and floor area. The removal makes

the structure conforming for purposes of floor arCa and set back

requirements.

F) Clarification and Illustration

If a structure is nonconforming because of setback

requirements, that portion of the structure which causes the

nonconformity may not be extended. For example, if the

nonconformity is caused by the back wall of a structure, that
portion may not be altered, unless it conforms to the requirements

of Article 5.000, and does not increase the size of the structure ,

' ·' t

i
by more than 10%. '

i

G), Example
i I

:

The property is nonconforming
Lecause

of height requirements.
)

; Y

'
?

T

The owner wishes to repair or rejjLace a rotted deck within the )

1
1

fjotprint of the existing deck.
j

It : 1 : {
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,Russell B. Higiey Office of the CIty 3C)¢?CitOl " lane Wynshaw "ons

City Solicitor City Hail Legal Counsd

Donald A. Drisdell 795 Massachusetts Avenue
Deputy City Solicitor Cambridge Massachusetts 02139 Laura H. Yager

" ' Legd Counsel

Michael C, Costello
Tel. (617) 349-4121

Assistant City Solicitor F'ax. (617) 349m% 4134
Linda A. Stamper

L8ga| Counsel

Birge Albright Arthur j. Goldberg
Legal Counsel Legal Counsel

Gail S. Gabriel
Legal Counsel

November 16 , 1992

Mr. Robert W. Healy
City Manger
City Hall
795 Massachusetts Avenue
cambridge, MA 02139

re : council Order No. 18, dated November 2, 1992,
re : Update on the reforming of the zoning
ordinance in Article 8 vis a vis the Nichols
decision

Dear Mr . Healy ,

The following is submitted in response to the above-

referenced Council Order after consultation with the staff of the

Community Development Department .

Enclosed please f ind proposed revisions to Article 8 . 000 ,

Section 8 . 22 , et seq. of the Zoning Ordinance which were submitted

to the City Council on November 2 0 , 1991. Also enclosed please

f ind a Memorandum, submitted with the proposed revisions , which

discusses the practical effects of the revisions.
The Nichols decision remains effective as it applies to

nonconforming properties . Therefore, the submitted revisions will
have the same practical ef fects on those properties.

In regard to any further revisions , input f rom the City



Council would be required relative to specific areas where change

in the submitted revisions is deemed to be necessaryu

Thank you for your attention to this matter.

V-e y \ruly yours,
.

:

1' ji-:i' J)J) ->,

", 'u1/uzQA
j-j lj" "'

(
'I "" '"""7\

' Russell B. L,igle¥, ,) "'

\ j' |!

encl .
\,~1 j;

i'
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Revision to Section 8.22

8.22 As provided in Section 6, Chapter 40A, G0L® permits for

the change, extension, or alteration of a pre-existing

nonconforming structure or use may be granted in the

following cases. Such a permit may be granted only if the

permit granting authority specified below finds that such

change, extension or alterationwill not be substantially

more detrimental to the neighborhood than the existing

nonconforming use.

8.22.1 The following alterations, reconstructions, extensions,

and/or enlargements of nonconformingstructures, whichdo

not result in a use for a substantially different purpose

of for the same purpose in a substantially different

manner or to a substantially greater extent than the

existing use, shall be permitted after the issuance of a

building permit by the Superintendent of Buildings.

a. Any conforming construction to a structure located

on a lot which is nonconforming due to its lot size

or lot width, but which meets the requirements of

section 5.21.1.

b. Conforming construction where only the requirements of



b 0
+ ·

.

O
O

'b

" 2

Artic1e 6.000 are nonconforming and where no change to

those elements regulatedbyArtic1e 6.000 are required or

proposed.

'

c. Any construction occurring entirely within a

structure including structural changes, provided

there is no increase or additional violation of

Article 5.000.

d. Relocation, enlargement or addition of windows,

doors or similar openings to the exterior of a

building provided the facade of the building upon

which such relocation, enlargement or addition is

occurring conforms to the yard requirements of

Article 5.000, or faces a public street.

e. Delnolition of a structure or portions of a

structure which reduces the extent of an existing
r nonconformity, or does not increase or effect any

nonconformity, and which does not result in a

further increase in the extent of any other

violation or create a new violation.

f. Conforming additions, under Article 5.000, to a

structure not conforming to the requirements of

Article 5.000 provided no nonconforming element or

aspect of the nonconforming structure is extended
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or increased and further provided that the

nonconforming structure is not thereby increased in

area or volume by more than ten (IQ) percent since

the structure first became nonconforming.

g. Repair, reconstruction or replacement of any

lawfully established non-conforming portions of a

building including but not limited to porches,

decks, balconies, bay windows and building

additions, provided the repair, reconstruction or

replacement does not exceed the original in foot

print, volume, area or volume of the entire

building.

*** h. Construction of a dormer or an addition to a

nonconforming one or two family dwelling which will
further violate the yard and height requirements of

Article 5.000, but no other requirement of Article
5.000 including FAR, in the following cases:

1. A dormer or addition to the second story which does

not extend beyond the existing first story of the

structure.

2. A dormer on the third story no longer than 15 feet

which does not extend beyond the existing second

story not above the existing ridge line provided
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the total linear length of all dormer on the third
story of the building does not exceed fifteen (15)

feet.

*** Section h paragraphs 1 and 2 were formally section 8.22 d

paragraphs 1 and 2 of the ordinance except for the indicated

changes.***

**** 8.22.2 The following changes, extensions, or

alterations of a pre-existing nonconforming

structure or use may be granted in the

following cases after the issuance of a

special permit. Such a permit shall be

granted only if the permit granting authority

specified below finds that such change,

extension, or alteration will, not be

substantially more detrimental to the

neighborhood than the existing nonconforming

use.

a. In an Office, Business or Industrial district the

Board of Zoning Appeal may issue a special permit

for the alteration or enlargement of a

nonconforming structure, not otherwise permitted in
Section 8.22.1 above, or the enlargement (but not

the alteration) of a nonconforming use, provided

any alteration or enlargement of such nonconforming

use or structure is not further in violation of the

dimensional requirements in Article 5.000 or the
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off-street 'parking and loading requirements in

Article 6.000 for the district in which such

structure or use is located and provided such

nonconforming structure or use not be increased in

area or volume by more than twenty-five (25)

percent since it first began to be nonconforming.

b. In an office, Business or industrial district the

Board of Zoning Appeal may grant a special permit

for the issuance of a certificate of occupancy for
the occupancy of an existing building designed and

built for nonresidential use by any use permitted

as of right in a Business or Industrial district in

Article 4.000 of this Ordinance, provided such new

use will be carried out entirely within the

existing building and provided the off street
parking and loading requirements in Article 6.000

for the district in which such building is located

will not be further violated.

c. In a Residence District the Board of Zoning Appeal

may grant a special permit for the alteration or

enlargement of a nonconforming structure, not

otherwise permitted in Section 8.22.1 above, but

not the alteration or enlargement of a

nonconforming use, provided any enlargement or

alteration of such nonconforming structure is not
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further in violation of the dimensional

requirements in Article 5.000 or the off street
parking and loading requirements in Article 6.000

for the district in which such structure is located
and provided such nonconforming structure will not

be increased in are or volume by more than twenty-

five (25) percent since it first began to be

nonconforming.

8.22.3 Any alteration or enlargement or a nonconforming

structure or of a nonconforming use not otherwise

permitted in Section 8.22.1 and 8.22.2 above shall be a

variance.

**** Sections 8.22.2 and 8.22.3 were formally sections 8.22 a, b,

c, d, and e, except for those revisions so indicated. ****
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November 20, 1991
.

MEMORANDUM

REVISIONS TO SECTION 8.22

The following memorandum is submitted in regard to the

proposed revisions to section 8.22. Included in the following is a

brief legal analysis, as well as illustrations of the practical
effects of sections 8.22 a-g.

I. 8.22.1
The following alterations, reconstructions, extensions and/or

structural changes, which do not result in a use for a

substantially different purpose or for the same purpose in a

substantially different manner or to a substantially greater

extent than the existing use, shall be permitted after the

issuance of a building permit form the Superintendent of
Buildings.

The language contained in 8.22.1 which states, "....for a

substantially different purpose or for the same purpose in a

substantiallYdifferentmanner or to a substantiallyqreater extent

than the existinq use...." mirrors the language contained in M.GoLo

c.4OA sec.6.

II. M.G.L.c. 4OA sec. 6

Existinq structures, uses or permits; certain subdivision

plans;

application of chapter

" Except as hereinafterprovided, a zoning ordinance or by-
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law shall not apply to structures or uses lawfully in
existence or lawfully begun.....but shall apply to any

change or substantial extension of such use.e...to any

reconstruction, extension or structural change of such

structure.....to provide for its use for a substantially

different purpose or for the same purpose in a substantially

different manner or to a substantially greater extent ....."
III. Nichols v. Board of Zoninq Appeal

The decision rendered by the Appeals Court of Massachusetts in

the case of Nichols v. Board of Zoninq Appeal has set a precedent

affecting the way inwhich nonconforming properties must be treated

under the Cambridge Zoning Ordinance. The effect of the Nichols

decision will be altered by the proposed revisions to section 8.22.

The Nichols Case

Factual Backqround

The property contained a pre-existing nonconforming structure.
The owner sought to perform alterations to the structure for the

conversion of a garage for home office use. The proposed

alterations were interior and minor, i.e. relocating a window.

Decision of the Court

The Appeals Court held that the owner must obtain a special permit

for this intended construction and change of use. The court applied

the following language of section 8.11 of the Zoning Ordinance to

these circumstances :

"This Ordinance shall not apply to existing buildings or

structures, nor to the existing use of any building or
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structure or of land, to the extent that it was used at the

time of the first publication of notice of public

hearing.....but it shall apply.....to any alteration of a

building or structure to provide for its use for a purpose or

in a manner substantially different from the use to which it
was put before alteration, or for its use for the same purpose

to a substantially greater extent."
The Court found,

"[w]hen.....a nonconforming structure is altered to provide

for a use different from the use prior to alteration.....the
ordinance applies even if the new use is a permitted one."

The extent of the alterations necessitating resort to the

Board of Zoning Appeal for relief is almost irrelevant in light of

the fact that Nichols performed only minor changes. Furthermore,

the change of use may be from one permitted use to another

permitted use to trigger the application of section 8.11.

IV. Case Law Reqardinq "Substantially Different Manner"

Lanquaqe

1. Derby Refininq Co. v. citY of Chelsea, 407 Mass. 703 (1990)

pertains to a change in use.

The court used the following factors to determine whether

change or substantial extension of a nonconforming use has

occurred:

1. whether current use reflects nature and purpose of prior
use ;

2. whether there is a difference in quality or character, as
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well as degree of use,

and ;

3. whether current use is different in kind in its effect on

the neighborhood.

2. Board of Selectmen of Blackstone v. v. Tellestone, 4 Mass.

App. Ct. 311 1976.

The character of a nonconforming use under factor 2, does not

change solely by an increase in volume or because of expanded hours

of operation or because equipment is modernized.

3. Cape Resort Hotels, Inc. v. Alcoholic Licensinq Board of

Falniouth, 385 Mass. 205, appeal after remand, 388 Mass. 1013
,

(1982).

Hotel was at one time full service resort hotel, providing

lodging, meals and entertainment for overnight guestm In recent

years the management has represented to the public that the hotel

is one of the largest entertainment resort complexes on cape Cod,

containing three clubs. Court found that the current use of the

hotel had an effect on the neighborhood which was different in kind

from the effect of the prior use so that current operation of the

hotel was no longer permissible.

4. Buildinq Inspector of Groton v. Vlahos, 10 Mass. Appc Ct® 890

(1980).

Courtheld that business activities on property constituted an

impermissible extension of a nonconforminguse established in 1963o

a new and used truck dealership had been situated on the property0

However, in 1975, the property was used exclusively for the

:\
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maintenance of service excavationvehicles, trucks, and other heavy

equipment, which were left on the property in a disorganized

manner. The Court concluded that such facts provided the basis for

finding that the nature, purpose, quality and character and degree

of use of the property were substantially different from the

prevailing use in 1963. The Court further found, that the use was

different in its effect upon the neighborhood.

V. EXAMPLES OF EFFECTS OF PROPOSED REVISIONS TO

8.22 SECTIONS A-J

The following examples are provided to illustrate the

practical effects of the proposed ordinance revisionm A number of

these examples contain descriptions of actual properties where

alterations were proposed following the rendering of the Nichols

decision. All of the properties so noted obtained relief from the

Board of Zoning Appeal prior to their alteration. The proposed

revisions will nullify the need for such relieM
A) Example

Case of 32 Lee Street - The lot is of substandard size. The

residence was built prior to the adoption of the current zoning

ordinance. The proposed alterations were interior and conforming©

The alterations were intended to convert the premises from a three

to a two family dwelling.
B) Example

A two family residence conforming to all setback, lot size and

lot width requirements, but does not have available parking. The

owners seek to add a deck or a bathroom which involves conforming
,"¢

i : if
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construction.
C) Example

The total interior renovation of a single family residence

which currently violates height or setback requirementse
.

D) Example

Case of 232 Brattle Street - The owners sought to widen the

windows of the structure on all sides. One side of the property
does not conform to the yard setback requirements.

E) Example

Case of Fairmont Street - The owner sought to remove an ell
from a nonconforming single family dwelling. The nonconformity of

the structure was due to set back and floor area. The removal makes

the structure conforming for purposes of floor area and set back

requirements.

F) Clarification and Illustration

If a structure is nonconforming because of setback

requirements, that portion of the structure which causes the

nonconformity may not be extended. For example, if the

nonconformity is caused by the back wall of a structure, that
portion may not be altered, unless it conforms to the requirements

of Article 5.000, and does not increase the size of the structure ,

by more than 10%.

G) Example

The property is nonconforming because Of height requirements. .

.t

The owner wishes to repair or replace a rotted deck within the
E

b

footprint of the existing deck.
'
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EXECUTIVE DEPARTMENT ..

ROBERT \N. HEALY

City Manager

RICHARD C. ROSSi

Deputy City Manager

November 23, 1992

To The Honorable, The City Council:

With reference to Awaiting Report Item No. 21, regarding an update on the reforming
of the Zoning Ordinance in Article 8 vis a vis the Nichols Decision, please find attached a
response received from Russell B. Higley, City Solicitor.

Very t y yours,

Robert YV. He y
City Manager
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