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MOTION FOR RECONSIDERATION SUBMITTED BY COUNCILLOR Toomey
\

"\\

DatC

Counciiior Toomey has notified the City Clerk of his intention to move

reconsider,atjon of the vote taken at the City Council meeting of Monday,
4

January 26, 1998 at, vhich Francis H. Duehay was elected as the Mayor of

the City of Cambridge on Ballot Nuuiber Three.

.

:
e~

S

4
.·0

. . ....
. ....

'

-'. ;c' C'j ·
,·'·"'

.

. -
·'-

.

--

" i2'i tjCj
.

"
" . -.

'

PP
. .q " ..

.'
.,.:E" ,:T! <1" "%

47;s ""' " '"T"
,Ci°7" as "': '

" ""

" M7nej 4
"4iw,. '"n-'A:."

m. '5
C nature

Z,{!; CV "Z
!;.j,

'

= . ..m':U .:'";' :<C ' :~
· W.

, ~m

. ii. CEj ":3 "

'":7 m



.

.

G

0

.

C

P

L

P

P

P

d

t;' q

ii

W

,

P

..

.
7

.

4

0

a

..

P

.

.

B

q

F

.

¶

q

.

1

.P

.



/

4

C

A" \
%NE

OFFICE OF THE CITY CLERK
CITY OF CAMBRIDGE

(617) 349-4260
FAX (617) 349-4307

tty/TDD (617) 492-0235

D. MARGARETDRURY DONNAP. LOPEZ

CITY CLERK DEPUTY CITY CLERK

January 28, 1998

· Robert W. Hedy, City Manager

CambridgeCity Hall
795 MassaChusettsAvenue
Cambridge, MA 02139

Dear Mr. Healy,

I ani writing to request that the City Solicitor render a legal opinion regarding two
questions cgnnected with a motion for reconsideration of the vote to elect a Mayor on
January 26: 1998. The motion was filed by Councillor Toomeyon January 27, 1998. As
parliamentdrianto the City Council, Iwill be required to advise the Chair as to whether

this motion is in order. In light of the seriousnessand potential divisiveness of the issue,

I would like a legal opinion on the questions set forth below..

On January 5, the City Council held its organizational meeting pursuant to M.G.L.
ch. 43 sec. 97. There were two ballots for mayor, and no one was elected. The meeting
subsequently was adjourned. At the January 26, 1998 meeting, the City Council took up
the unfinishedbusiness of election of a mayor. As City Clerk, I presided over the vote,
and began the election by reading the "Ruling of the Chair Relativeto the Changing of
Vote,"a copy of which is attached, which, by long-established custom and tradition, is
read at the commencement ofevery vote for mayor. It should be noted that the ruling
provides for the presiding officer to announce the results of the vote, ask if there are any
changes or corrections, and finally gavel three times to signify the election. This
procedure was followed, and there were changes made by various members, and then
three gavels and an announcement by me of the electionofFrancis H. Duehay. I then
administered the oath ofoffice to him.

The first question is whether the election ofa mayor may be reconsidered after the
result is declared and the mayor has been sworn in and assumed office.. The rules of the
City Councjl do not address this matter. Rule 36 provides that the City Council shall be
governed by Roberts' Rules of Order in all questions ofparliamentarypractice not
provided for by special rules of Order.

CITY fLALL, 795 MAS'SACHUSETTSAVENUE CAMBRIDGE, MASSACHUSETTS 02139
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There are two provisionsofRobert's Rules which may be especially relevant to
this opinioij. One is found in Section 36 paragraph 2(b), which provides that
reconsiderdtion does not apply to an affirmative vote whose provisionshave been partly
carried out. Francis Duehay was sworn in as Mayor on January 26, 1998, assumed office
and has taken oflicial actions as Mayor..

The other provision is contained in Section 45, "Time at Which an Election Takes "

Effect;," and states that an election to an ofiice becomes final immediately if the candidate
is present and does not decline. "After an election has become final

. . ., it is too late to+

.

reconsider the vote on the election..
L

Thejlanguage "too late" is particularly significant in that it raises an additional
question as to whether the motion for reconsideration should even be placed on the
agenda by tjie City Clerk. Rule 16 of the City Council Rules establishes a time limit for
motions for reconsideration.. Ifmotions for reconsideration are submitted to the City
Clerk "too late" to meet the deadline of this rule, by long-standing custom and practice,
those items 'are not placed on the agenda for the City Council. Therefore, if this motion
is "too late", under the applicable Roberts' Rule, should that lateness require that I treat it
like any other late-filed motion for consideration and not place it on the agenda of the

· City Council. As I do not expect to have a legal opinion on this question before the
agendas are'printed and distributed, I will include the item, conditional to receiving a
legal opinion that the motion is not too late to be placed on the agenda.

t

I look forward to hearing from the City Solicitor at his earliest convenience.
Thank you for your assistance in this matter.

k

Sincerely,

" 'g'g==b
City Clerk

cc: The Honorable, the City Council
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:.,.. February 2, 1998

'" g

D. MargaretDrury
City Clerk
City of Cambridge

'795 Massachusetts Avenue
Cambridge,MA 02139

Re: µJotion for Reconsideration of the Vote to Elect a Mayor

- Dear Ms. Drury:

Your letter dated January 28, 1998, regarding the propriety of a Motion for
Reconsideration of the Vote to Elect a Mayor on January 27, 1998, has been referred to us for
advice. As Iunderstand the facts, at the City Council meeting held on January 26, 1998,
pursuant to the provisionsofMassachusetts General Laws Chapter 43, Section 97, Francis
Duehay was elected Mayor. On January 27, 1998, a motion to reconsider this action was filed by
a City Councillor with the City Clerk, who serves as parliamentarian to the City Council.
Specifically, you have asked whether such a Motion to Reconsider the Vote is properly in order.

In this regard, Ihave reviewed Massachusetts General Laws Chapter 43, the Rules of the City
Council of Cambridge, as amended, and the ballots and related materials pertaining to the

election (see attached Exhibits). In brie£ the motion does not appear to be in order.

Backgroundand Issue

The City of Cambridge is organized under a Plan E city charter pursuant to the provisions
of Mass. G.L. Chapter 43, Sections 93 to 116. Section 97 of Chapter 43 establishes a statutory
procedure for the election of a Mayor. Under Section 97 and Rule 2 of the Rules of the City
Council, the city council meets and organizes on the first Monday of January following the
regular city election. At that time, the council, by majority vote of all members, elects Hom its

own membership a mayor and vice-chaiiman. For purposes of the electionof mayor, the city
clerk acts as a temporary chairman, or presiding officer, until the mayorhas been qualified.

In addition to the Rules of the City Council, the voting process is conducted in
accordance with the long-standing rule of parliamentary procedure utilized in Cambridge entitled
the Ruling of the Chair Relative to the Changing of the Vote. This Rule permits a member to
change his or her vote prior to the result of the vote being declared by the Chair, and also
requires that the Chair ask for any corrections or changes after the vote is announced. When the

{H: \pa\lat)or\l2478\12®l\AO164414.DOC}
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D. Margaret Drury
February 2, 1998
Page 2

choice of a Mayor is made, the Chair gavels three times to signify the election. Lastly, it should
be noted that under Rule 36 of the City Council, the City Council is governed by Robert's Rules
of Order for questions ofparliamentary procedure not addressedby the Council's rules.

A review of the facts indicates that at the regularly scheduled meeting of the City Council
on January 26, 1998, the Council undertook their statutory duty to elect a mayor. The mayoral
balloting was conducted by the City Clerk. In accordance with the procedure outlined above, the

mayor balloting proceeded with various members changing their votes prior to the final
declarationas permittedby the Rules. A majority of votes was obtained by Francis Duehay, and
the election was signified by the required three gavels. The oath ofoffice was undertaken by
Mayor Duehay at that time. In addition to other official actions as mayor, it is my understanding
that the Mayor presided as Chairman at the regularly scheduled School Committee meeting on
January 27, 1998, and participated in all votes taken that evening.

Discussion

At issue is whether the election of the Mayor pursuant to the procedure outlined above is
the proper subject of a Motion to Reconsider where the result of the election has been declared,

.
the meeting has been adjourned, and the Mayor has been sworn in and assumed the duties of the
office.' In general, motions to reconsider a vote are undertaken to provide "further reflection,
renewed attention, and more careful deliberation," involving the "postponement of a final
action." Opinion of the Justices, 291 Mass. 578 (1935). There are limits on reconsideration,
however, and such motions are inappropriate where the vote to be reconsidered constitutes a final
action, and the Motion to Reconsider is actually seeking rescission of an election.

As noted, Robert's Rules ofOrder apply to "all questions ofparliamentary practice not
provided for by special rules of order." See, Council Rule 36. The election provisionscontained
in Rule 2 of the Council Rules do not specifically address either the propriety ofor a procedure
for reconsidering the election vote of the mayor. Although Rule 16 of the Council Rules does
relate to motions to reconsider, this rule does not appear to apply to a motion to reconsider an
election vote as discussed below. Importantly, the election of a Mayor is a statutory process.
Rule 16 states that it relates to "questions"which seems to imply it relates to motions presented
to the City Council for consideration as a legislativebody. By contrast, an election is not a
"question" in that context. This distinction is further emphasized by the existence of a separate
Council Rule relating specifically to the election ofa mayor (Rule 2).

' Inote that you have requested further advice regarding the timeliness of the Motion for Reconsideration under
Rule 16. In light of the analysis set forth below, it is not necessary to address this issue.

{H:\pa\l&bor\l2478\12CK)I\A0164414 DOC}
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D. Margaret Drury
February 2, 1998

Page 3

Section 45 of Robert's Rules (subsection "Time at Which an Election Takes Place")
specifically states that "An election to an office becomes final immediately if the candidate is
present and does not decline." Moreover, Section 45 states that "After an election has become
final as stated in this paragraph, it is too late to reconsider the vote on the election (see Rule 36)."
By reference, Rule 36 ofRobert's Rules sets forth a number of exceptions to the general rule
regarding reconsideration. Under Rule 36, a motion to reconsider can not be made with
reference to an affirmative vote whose provisions have been partly carried out. This principle is
well-established in Massachusetts. See, e.g., Attorney General v. Dole, 168 Mass. 562, 563
(1897) (holding that reconsideration could not be voted regarding prior vote duly electing
selectmen); Keough v. Holyoke, 156 Mass. 403, 406 (1892) (holding that motion to reconsider a
prior election was improper and "beyond the power" of the city council). Similarly, it has been
held in numerous other jurisdictions that after an election, acceptanceand qualification by the
officer, the council,cannot reconsider and elect another. See, Mass. Jurisprudence, Municipal
Corporations, Section 13.50 (collecting cases); e.g., State ofMaine v. Phillips, 79 Me. 506
(reconsideration arid election of another at adjourned meeting not permitted).

In this case, the mayor has taken the oath ofoffice, performed official duties in that
capacity and the election has become final. As such, a motion to reconsider the election of the
mayor by the council does not appear to be a proper subject ofa motion for reconsideration and
the motion is not in' order under the Rules of the Council or the applicable law.

Please feel free to contact me if you have any further questions.

Very Truly Yours,

D=y4+
cc: Donald A. Drisdell, Deputy City Solicitor

{H:\pa\labonl2478\I2®I\AoI64414IX!C}
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Cambridge, Massachwetts january 26,1998

[, Fruum H. Duelwy ,.do solemnly swear, that I will.bear true Kith gmd
-,,

allegiance to the Commouwuilth of MiLssaaugetts, and will support the Constitution thCreof. '
"

So help me God.

I, Frmc18 B. Duehay
,

do solemnly.swearand afhrm that I will

Hthfully and impanidly discharge and perform all ibe duties incumbent OIl inc as Mayor

oflhe City of Carnbri* accocding to che best of my abilities and undcrmnding,
" ' ".. .. .

agreeably, to the rules and regulatioos of th¢ Ccmstitntion, and the laws of this Couimonwealth.

:jAN*m"'
:TRUECXJPY /4 L ,t$. ,jl—%

V ~^'9EE' '97 - Fr&ncLs H. Duebay
City Clerk

Middlesex. SS. Jamary 261998
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RE: Schod Comnnlttw ·Reqular M%tlnq -Jq1uqcy 27. 1998
.

as requesMby Attomy DMdl lnthe ome0 ofthe CIty Sdlcifor.lam pmMdng
...m followfnQ 1ntomdion:

1. On Tuesday.Xnuary 27. 1998, Ms. Miele. tho Scinlo Qerk h myomce. contacNcl th6 Qty CiCr$c to verify that the CIty CourCl nocjelectad q Mayor. Ms. Mbk was lrdbcmed that Counclllor Fmncls H.Duotmy had b~ Bmted Mayor. Ms. Miedo osked that the CItyaerk send a written veMkmtlon of the election Of IM MWOc.

2, Atthe School Committeo meoMQ mat 0vcHn CQuncll|cr Dvepmvdid aixmrmd SltQS Chdrrmn of the SChOol
&mmltt@e.

He 01$0paMdpatad In a vdes takon Git that meehr\g.

UcjiZ cE. "GdrC E. Rcxdley
SectotQtY of the Schod ComrNtt

cc School Committee Members
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RULING OF THE CHAIR RELATIVE TO THE CHANGING OF VOTE

The Chair rules that a member may change his/her vote any time in the

proceedings before the result of the vote is declared by the Chair.

He/She may change it before the result of the vote is verified and after the vote is

verified, but the calling of the roll cannot be interrupted for the changing of a vote

before all the members have voted.

A member jnaj' be recorded as "Present."

The Presiding Officer will ask for any corrections or changes after the vote is

announced.

When the vote is finally declared, the Presiding Officer will gavel once to indicate

that the ballot is closed, and then proceed to the next ballot.

Each member, as his/her name is called, will indicate his/her choice for the office

of Mayor.

When a choice of Mayor is made, three (3) gavels will signify the election.
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D. MargaretDrury,
City Clerk

'

City of Cambridge

795 Massachusetts Avenue
Cambridge, MA 02139

Re: Motion for Reconsideration of the Vote to Elect a Mayor
I

Dear Ms. Drury:
'

Your letter dated January 28, 1998, regarding the propriety of a Motion for '

Reconsideration otthe Vote to Elect a Mayor on January 27, 1998, has been referred to us for
advice. As I understand the facts, at the City Council meeting held on January 26, 1998,

pursuant to the provisionsofMassachusetts General Laws Chapter 43, Section 97, Francis
Duehay was electe¢1 Mayor. On January 27, 1998, a motion to reconsider this action was filed by
a City Councillor with the City Clerk, who serves as parliamentarian to the City Council.
Specifically, you have asked whether such a Motion to Reconsider the Vote is properly in order.

In this regard, I have reviewed Massachusetts General Laws Chapter 43, the Rules of the City
Council of Canlbridge,

as amended, and the ballots and related materials pertainingto the

election (see attached Exhibits). In bri¢e, the motion does not appear to be in order.

Backgroundand Issue

The City of Cambridge is organized under a Plan E city charter pursuant to the provisions
of Mass. G.L. Chapter 43, Sections 93 to 116. Section 97 of Chapter 43 establishes a statutory
procedure for the electionofa Mayor. Under Section 97 and Rule 2 of the Rules of the City
Council, the city council meets and organizes on the first Monday ofJanuary following the

regular city election. At that time, the council, by majority vote ofall members, elects from its

own membership a mayorand vice-chairman. For purposes of the electionofmayor, the city
clerk acts as a temporary chairman, or presiding officer, until the mayorhas been qualified.

In addition to the Rules of the City Council, the voting process is conducted in
accordance with the long-standing rule ofparliamentary procedure utilized in Cambridge entitled
the Ruling of the Chair Relative to the Changing of the Vote. This Rule permits a member to
change his or her vote prior to the result of the vote being declared by the Chair, and also
requires that the Chair ask for any corrections or changes after the vote is announced. When the

{Et\pa\ldboN2478\l2O0lWOl644l4.W}
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D. MargaretDrury
February 2, 1998
Page 2

choice of a Mayor is made, the Chair gavels three times to signify the election. Lastly, it should
be noted that under Rule 36 of the City Council, the City Council is governed by Robert's Rules
of Order for questions of parliamentary procedure not addressed by the Council's rules.

A review of the facts indicates that at the regularly scheduled meeting of the City Council
on January 26, 1998, the Council undertook their statutory duty to elect a mayor. The mayoral
balloting was conducted by the City Clerk. In accordancewith the procedure outlined above, the

mayor balloting proceeded with various members changing their votes prior to the final
declarationas permittedby the Rules. A majority of votes was obtained by Francis Duehay, and
the electionwas signified by the required three gavels. The oath ofoffice was undertaken by
Mayor Duehay at that time. In addition to other official actions as mayor, it is my understanding
that the Mayor presided as Chairman at the regularly scheduled School Committee meeting on
January 27, 1998, and participated in all votes taken that evening.

Discussion

At issue is whether the election of the Mayor pursuant to the procedure outlined above is
the proper subject of a Motion to Reconsider where the result of the election has been declared,
the meeting has been adjourned, and the Mayor has been sworn in and assumed the duties of the
office.' In general, motions to reconsider a vote are undertaken to provide "further reflection,
renewed attention, dnd more careful deliberation," involving the "postponement of a final
action." Opinion of the Justices, 291 Mass. 578 (1935). There are limits on reconsideration,
however, and such motions are inappropriate where the vote to be reconsidered constitutes a final
action, and the Motion to Reconsider is actually seeking rescission ofan election.

As noted, Robert's Rules of Order apply to "all questions ofparliamentary practice not
provided for by special rules oforder." See, Council Rule 36. The election provisions contained
in Rule 2 of the Council Rules do not specifically address either the propriety ofor a procedure
for reconsidering the election vote of the mayor. Although Rule 16 of the Council Rules does
relate to motions to reconsider, this rule does not appear to apply to a motion to reconsider an
election vote as discussed below. Importantly, the election ofa Mayor is a statutory process.
Rule 16 states that it relates to "questions"which seems to imply it relates to motions presented
to the City Council for consideration as a legislativebody. By contrast, an election is not a
"question" in that context. This distinction is further emphasized by the existence of a separate
Council Rule relating specifically to the election of a mayor (Rule 2).

' I note that you have'requested further advice regarding the timeliness of the Motion for Reconsideration under
Rule 16. In light of the analysis set forth below, it is not necessary to address this issue.

{H}pa\laboru2478\12®l\A0164414.DOC}



*

" Mirick O'CONNEll

D. Margaret Drury
February 2, 1998
Page 3

Section 45 ofRobert's Rules (subsection "Time at Which an Election Takes Place")
specifically states that "An election to an office becomes final immediately if the candidate is
present and does not decline." Moreover, Section 45 states that "After an electionhas become
final as stated in this paragraph, it is too late to reconsider the vote on the election (see Rule 36)."
By reference, Rule 36 of Robert's Rules sets forth a number of exceptions to the general rule
regarding reconsideration. Under Rule 36, a motion to reconsider can not be made with
reference to an affirmative vote whose provisionshave been partly carried out. This principle is
well-establishedin Massachusetts. See, e.g., Attorney General v. Dole, 168 Mass. 562, 563
(1897) (holding that reconsideration could not be voted regarding prior vote duly electing
selectmen); Keoughv. Holyoke, 156 Mass. 403, 406 (1892) (holding that motion to reconsider a
prior election was improperand "beyond the power" of the city council). Similarly, it has been
held in numerous other jurisdictions that after an election, acceptanceand qualification by the
officer, the council cannot reconsider and elect another. See, Mass. Jurisprudence, Municipal
Corporations, Section 13.50 (collecting cases); eg., State of Maine v. Phillips, 79 Me. 506
(reconsideration and election ofanother at adjourned meeting not permitted).

In this case, the mayor has taken the oath ofoffice, performed official duties in that
capacity and the electionhas become final. As such, a motion to reconsider the electionof the

mayor by the council does not appear to be a proper subject ofa motion for reconsideration and
the motion is not in order under the Rules of the Council or the.applicable law.

Please feel Ree to contact me if you have any further questions.

Very Truly Yours,

L?/mnu~4?7?
D. M. Moschos

cc: Donald A. I)risdel1, Deputy City Solicitor

{H:\pa\labot\l2478\l2®l\A0I64414.DOC}
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Cambridge, Mamctmmts January 26 ,1998

I, Frimcis H. Dueh¶'
,

do solemMy swear, that I will bear true faith amd -,
' ' '--% . ." ' "

allegiance to the Commonwealth of Massachus«ts, aM will support the Constitution thCr'eof. - ""

So help me God.

I, Frmci8 H. Duebay
,

do solmMy.swear and affirm that I will

hithfUlly and impaniilly discharge and perform all the duties incumbent on me as Mayor

or the CRy of Cambri* according to the best of my OUies ud undcrstmding,
· · ·.. ... .

agreeably, to the rules and tegulatiow of the Constitution, and the laws of this Couunonwealth.

:jANB(Nr ""
:'RUEOOP' 4L as. )'L^%

K ~^'9EE' '97 · Frmc:w H. Duebay
City Clerk

Middlesex, SS. January 26 A998
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30, 1998

"
- "'X'".:

.·. Y \ . , , . r » ;.<" '&"'
.- "..:" ' . ~F·'""".'··Z¢.-"" :ni:gt-: · .". ',- - 'F - ·:y" "4% ,5%iio WHOM (T MAYCONCERN " "' "-"'" '"" ' '"i":'":jt"'

RE: School Commm% · R%«r M«tlnq -JQf1UCKY 27. 1998
.

As reqtmM by Attormy Dhsd6U In m Office OHM Qty Sdlcltor,1 cim pmrvk9ng
, , ..

th8 followfnq lnfomUion:

1. On Tuesdciy.januchy 27. 1998, Ms. Mlde. the Senio CMc h myQmc8. comcm th6 Qty CiCrk to vcrlfy thatthe Cfty CourCl hOdebcted a Mayor. Ms. Miole was kilbcmed that Counclllor Fmncls H.Duotmy had b~ dectad Mayor. Ms. Mtelo cskcd mat me CINC$«k w7d a wrftten veMcatlon of tho election Of tho Mcjy0(.
2. Atthe School Commltteo ln0ur\a mat evenin CcxMiicr Dtj0hQ/did appeciimasitasChawmn of me SChool &mmme.

He Ol$0partklpated In a vdw tQkmn crt thqt medhig.

UuiZ cE. "Ciiake E. Rockey
S«:retary of the Schod CcimrNtt

cc School Committee Members
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,
:.,: February 2, 1998

Z'

,

D. Margaret Drury:
City Clerk
City of Cambridge

,
795 Massachusetts Avenue
Cambridge, MA 02139

Re: Motion for Reconsideration of the Vote to Elect a Mayor

Dear Ms. Drury:

Your letter dated January 28, 1998, regarding the propriety ofa Motion for
Reconsideration of the Vote to Elect a Mayor on January 27, 1998, has been referred to us for
advice. As I understand the facts, at the City Council meeting held on January 26, 1998,

pursuant to the provisions of Massachusetts General Laws Chapter 43, Section 97, Francis
Duehay was elected Mayor. On January 27, 1998, a motion to reconsider this action was filed by
a City Councillor with the City Clerk, who serves as parliamentarian to the City Council.
Specifically, you have asked whether such a Motion to Reconsider the Vote is properly in order.

In this regard, I have reviewed Massachusetts General Laws Chapter 43, the Rules of the City
Council of Cambridge, as amended, and the ballots and related materials pertainingto the

election (see attached Exhibits). In brief, the motion does not appear to be in order.

Backgroundand Issue

The City of Cambridge is organized under a Plan E city charter pursuant to the provisions

of Mass. G.L. Chapter 43, Sections 93 to 116. Section 97 of Chapter 43 establishes a statutory
procedure for the election ofa Mayor. Under Section 97 and Rule 2 of the Rules of the City
Council, the city council meets and organizes on the first MondayofJanuary following the

regular city election. At that time, the council, by majority vote ofall members, elects from its

own membership a mayor and vice-chairman. For purposes of the electionofmayor, the city
clerk acts as a temporary chairman, or presiding ofhcer, until the mayor has been qualified.

In addition to the Rules of the City Council, the voting process is conducted in
accordance with the long-standing rule ofparliamentary procedure utilized in Cambridge entitled
the Ruling of the Chair Relative to the Changing of the Vote. This Rule permits a member to
change his or her vote prior to the result of the vote being declared by the Chair, aiid also

requires that the Chair ask for any corrections or changes after the vote is announced. When the

{H:\pa\labonl2478\12®1\A0164414.DOC}
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MirickO'COnnell

D. MargaretDrury
February 2, 1998

Page 2

choice of a Mayor is made, the Chair gavels three times to signify the election. Laistly, it should
be noted that under Rule 36 of the City Council, the City Council is governed by ]iobert's Rules
of Order for questions ofparliamentary procedure not addressed by the Council's rules.

A review of the facts indicates that at the regularly scheduled meeting of the City Council
on January 26, 1998, the Council undertook their statutory duty to elect a mayor. The mayoral
balloting was conducted by the City Clerk. In accordance with the procedure outlined above, the

mayor balloting proceeded with various members changing their votes prior to the final
declarationas permittedby the Rules. A majority of votes was obtained by Francis Duehay, and
the election was signified by the required three gavels. The oath ofoffice was undertaken by
Mayor Duehay at that time. In addition to other official actions as mayor, it is my understanding
that the Mayor presided as Chairman at the regularly scheduled School Committee meeting on
January 27, 1998, aiµi participated in all votes taken that evening.

P

Discussion

At issue is whether the election of the Mayor pursuant to the procedure outlined above is
the proper subject of a Motion to Reconsider where the result of the election has been declared,
the meeting has been adjourned, and the Mayor has been sworn in and assumed the duties of the
ofhcej In general, iµotions to reconsider a vote are undertaken to provide "further reflection,
renewed attention, and more careful deliberation," involving the "postponement of a final
action." Opinion of the Justices, 291 Mass. 578 (1935). There are limits on reconsideration,
however, and such motions are inappropriate where the vote to be reconsidered constitutes a final
action, and the MotiOn to Reconsider is actually seeking rescission of an election.

As noted, Robert's Rules ofOrder apply to "all questions ofparliamentary practice not
provided for by special rules oforder." See, Council Rule 36. The election provisionscontained
in Rule 2 of the Council Rules do not specifically address either the propriety ofor a procedure
for reconsidering the election vote of the mayor. Although Rule 16 of the Council Rules does
relate to motions to feconsider, this rule does not appear to apply to a motion to reconsider an
election vote as discussed below. Importantly, the election ofa Mayor is a statutory process.
Rule 16 states that it,relates to "questions"which seems to imply it relates to motions presented
to the City Council for consideration as a legislativebody. By contrast, an election is not a
"question" in that context. This distinction is further emphasized by the existence of a separate
Council Rule relating specifically to the electionof a mayor (Rule 2).

' I note that you have requested further advice regarding the timelinessof the Motion for Reconsideration under
Rule 16. In light of the analysis set forth below, it is not necessary to address this issue.

{H:\pa\latm\l247&12®l\AO1644I4.DOC}



-b

.

MirickO'CONNell

D. Margaret Drury
February 2, 1998
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Page 3 I

Section 45 Of Robert's Rules (subsection "Time at Which an Election Takes Place")
specifically states t¢at "An election to an office becomes final immediately if the candidate is
present and does not decline." Moreover, Section 45 states that "After an electionhas become
find as stated in this paragraph, it is too late to reconsider the vote on the election (see Rule 36)."
By reference, Rule 36 of Robert's Rules sets forth a number of exceptions to the general rule
regarding reconsidCration. Under Rule 36, a motion to reconsider can not be made with
reference to an affirmative vote whose provisions have been partly carried out. This principle is
well-established in Massachusetts. See, e.g., Attorney General v. Dole, 168 Mass. 562, 563
(1897) (holding thai reconsideration could not be voted regarding prior vote duly electing
selectmen); Keough v. Holyoke, 156 Mass. 403, 406 (1892) (holding that motion to reconsider a
prior election was ifnproperand "beyond the power" of the city council). Similarly, it has been
held in numerous other jurisdictions that after an election, acceptanceand qualification by the
officer, the council Pannot reconsider and elect another. See, Mass. Jurisprudence, Municipal
Corporations, SectiOn 13.50 (collecting cases); e.g., State of Maine v. Phillips, 79 Me. 506
(reconsideration and election of another at adjourned meeting not permitted).

In this case, 'the mayor has taken the oath of office, performed official duties in that
capacity and the election has become final. As such, a motion to reconsider the election of the
mayor by the councii does not appear to be a proper subject of a motion for reconsideration and
the motion is not in order under the Rules of the Council or the applicable law.

Please feel fjee to contact me if you have any further questions.

!

Very Truly Yours,

Llnnu4Lm/Q7)
D. M. Moschos

cc: Donald A.
D|,i,dell,

Deputy City Solicitor

)

{H \pa\labor\l2478\l200l\A01644I4.DOC}
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Cauibridgc, Massacbwetts Jamary 26,1998

I, Ermcis H. DuClwy
,

do solemMy swear, that I wjjl.kar true @,th aM -,.

allegiance to the Comrnouwedthof Massachus«ts, aM will suppor' the Constiiution thCreof. -
"

So help me God.

I, Fraacts H. DuCbay
,

do solcuuUy.swear aM affinn that I will

hithfUIly and impartially discharge and perform all the duties incumbent OIl mc &s Mayor

of the CRy of Caulbri(4e accocding to che best of my abilities and understmding,
· -.. ... .

agreeably, to the rules uKi teguMoos of the Ccmstitution, and the laws of this Couunonwealth.

:jANg*r"'

>n4a%7 "& "' 'L%
- Frmcls H. Duebay

City Clerk

Middlesex, SS. January 26 1998

.
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, ms · - "44·+ -TO WHOM (T MAYCONCERN, .-" "'" "'":' .7'7€': ':'·

" "" :t:- : ' "
p. ' ;: , W

RE: School ComMttm · Reaulqr Meotlnq -Janwry 27. 1998
.

As requedgd by Attotmy DM611 In th€) OHk» otthe CIty' Sdlcltor. lam pmrvidng
..m fdlow1nq lntcxrmt1on:

1. On Tuesday.janudry 27. 1998, Ms. Mlde, thci Sente CMc h myomm. contacNcl th6 Qty C16n to verify that the Cfty CourCl NOdelected a Mayor. Ms. Mide wq5 Informed tmt Counclllor Frcnck H.Duotiay had b~ 8t0ctocl Mayor, M3. Miek csked mat me CitYCierk :Gnd a wrftten v'cMcmtlon of th0 election Of ~ Mqy0(.
2. At tM School Committee meetl% mat ovenin CouncUlcr Duehaydid alx>eQlmd sIt as Chawnan of me School &mmme.

He Ol$0paMclpdM In a voNs takmn at thd meeting.

eyUUL cE. "GdrC E. Rodtey
Secretary of the Schod ComeNtt

cc School Committee Members
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.

t

D. MargaretDrury
City Clerk
City of Cambridge

795 Massachusetts Avenue
Cambridge, MA 02139

Re: Motion for Reconsideration of the Vote to Elect a Mayor
\\

Dear Ms. D'ury: i

Your letter daied January 28, 1998, regarding the propriety of a Motion for
Reconsideration of the Vote to Elect a Mayor on January 27, 1998, has been referred to us for
advice. As I understand the facts, at the City Council meeting held on January 26, 1998,
pursuant to the provisions of Massachusetts General Laws Chapter 43, Section 97, Francis
Duehay was elected Mayor. On January 27, 1998, a motion to reconsider this action was filed by
a City Councillor with the City Clerk, who serves as parliamentarian to the City Council.
Specifically, you have asked whether sticli a Motion to Reconsider the Vote is properly in order.

In this regard, I have PeviewedMassachusetts General Laws Chapter 43, the Rules of the City
Council of Cambridgj as amended, and the ballots and related materials pertainingto the
election (see attached.Exhibits). In brie£ the motion does not appear to be in order.

Backgroundand Issue

The City of Cambridge is organized under a Plan E city charter pursuant to the provisions
ofMass. G.L. Chapter 43, Sections 93 to 116. Section 97 of Chapter 43 establishes a statutory
procedure for the election of a Mayor. Under Section 97 and Rule 2 of the Rules of the City
Council, the city council meets and organizes on the first Monday of January following the
regular city election. At that time, the council, by majority vote of all members, elects from its

own membership a mayor and vice-chairman. For purposes of the election ofmayor, the city
clerk acts as a temporary chairman, or presiding officer, until the mayor has been qualified.

In addition to the Rules of the City Council, the voting process is conducted in
accordance with the long-standing rule ofparliamentary procedure utilized in Cambridge entitled
the Ruling of the Chair Relative to the Changing of the Vote. This Rule permits a member to
change his or her vote prior to the result of the vote being declared by the Chair, and also
requires that the Chair ask for any corrections or changes after the vote is announced. When the

{H: \pa\labor\l2478\l200l\A01644l4.DOC}
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Mirick O'COnNell

D. Margaret Drury
February 2, 1998
Page 2

choice of a Mayor is made, the Chair gavels three times to signify the election. Lastly, it should
be noted that under Rule 36 of the City Council, the City Council is governed by Robert's Rules

of Order for questions of parliamentary procedure not addressed by the Council's rules.

A review of the facts indicates that at the regularly scheduled meeting of the City Council

on January 26, 1998, the Council undertook their statutory duty to elect a mayor. The mayoral
balloting was conducted by the City Clerk. In accordance with the procedure outlined above, the

mayor balloting proceeded with various members changing their votes prior to the final
declaration as permitted by the Rules. A majority ofvotes was obtained by Francis Duehay, and
the election was signified by the required three gavels. The oath ofoffice was undertaken by

Mayor Duehay at that time. In addition to other official actions as mayor, it is my understanding
that the Mayor presided as Chairman at the regularly scheduled School Committee meeting on
January 27, 1998, and participated in all votes taken that evening.

Discussion

At issue is whether the election of the Mayor pursuant to the procedure outlined above is

the proper subject of a Motion to Reconsider where the result of the election has been declared,
the meeting has been adjourned, and the Mayor has been sworn in and assumed the duties of the
office,' In general, motions to reconsider a vote are undertaken to provide "further reflection,
renewed attention, and more careful deliberation," involving the "postponement of a final
action." Opinion of the Justices, 291 Mass. 578 (1935). There are limits on reconsideration,
however, and such motions are inappropriate where the vote to be reconsidered constitutes a final
action, and the Motion to Reconsider is actually seeking rescission of an election.

As noted, Robert's Rules of Order apply to "all questions ofparliamentary practice not
provided for by special rules of order." See, Council Rule 36. The election provisions contained

in Rule 2 of the Council Rules do not specifically address either the propriety of or a procedure

for reconsidering the election vote of the mayor. Although Rule 16 of the Council Rules does

relate to motions to reconsider, this rule does not appear to apply to a motion to reconsider an
electionvote as discussed below. Importantly, the election of a Mayor is a statutory process.
Rule 16 states that it relates to "questions"which seems to imply it relates to motions presented

to the City Council for consideration as a legislativebody. By contrast, an election is not a
"question" in that context. This distinction is further emphasized by the existence of a separate

Council Rule relating specifically to the election of a mayor (Rule 2).

' I note that you have requested further advice regarding the timelinessof the Motion for Reconsideration under

Rule 16. In light of the analysis set forth below, it is not necessary to address this issue.

{H:\pa\labor\l2478\12001\A0164414.DOC}
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D. Margaret Drury i

February 2, 1998
I

Page 3 i

Section 45 of Robert's Rules (subsection "Time at Which an Election Takes Place")
specifically states that "An election to an office becomes final immediately if the candidate is

present and does not deciine." Moreover, Section 45 states that "After an election has become
final as stated in this jmragraph, it is too late to reconsider the vote on the election (see Rule 36)."
By reference, Rule 36 of Robert's Rules sets forth a number of exceptions to the general rule
regarding reconsideration. Under Rule 36, a motion to reconsider can not be made with
reference to an affirmative vote whose provisions have been partly carried out. This principle is
well-establishedin Massachusetts. See, e.g., Attorney General v. Dole, 168 Mass. 562, 563

(1897) (holding that teconsideration could not be voted regarding prior vote duly electing
selectmen); Keoughv. Holyoke, 156 Mass. 403, 406 (1892) (holding that motion to reconsider a
prior election was improper and "beyond the power" of the city council). Similarly, it has been
held in numerous other jurisdictions that after an election, acceptanceand qualification by the
officer, the council cannot reconsider and elect another. See, Mass. Jurisprudence, Municipal
Corporations, Section 13.50 (collecting cases); e.g., State ofMaine v. Phillips, 79 Me. 506
(reconsideration and electionof another at adjourned meeting not permitted).

In this case, the mayor has taken the oath of office, performed official duties in that
capacity and the election has become final. As such, a motion to reconsider the election of the

mayor by the council does not appear to be a proper subject of a motion for reconsideration and
the motion is not in (?rder under the Rules of the Council or the applicable law.

Please feel fr¢e to contact me ifyou have any further questions.

!

Very Truly Yours,

DArm~L44m
D. M. Moschos

cc: Donald A. Drisdell, Deputy City Solicitor

{H:\pa\labor\12478\1200l\A0164414.DO'C}
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Cambridge, Massachusetts january 26,1998

I, FrmrAB H. Duelwy
,

do solemnly swear, that I will Pear true fdith aixi ·,

allegiance to the Cormouw:alth of Massachums, arid will support the Cowtitution theibof." ""

So help me God.

I, Frmci8 H. DuCbay
,

do soleuuUy.swear and afMn that I will

hithhilly and impartially discharge and perform ill the duties incumbent OIl rne as Mayor

of the City of Caulbri* accotding to die best of my abilities and undcrmnding,

,. - .. . ' · ·

agreeably, to the rules atnd regulaticms of the Ccmstitution, and the laws of this Commonwealth.

:jANg'd'$r "'
ATRUE COPY

'yTB= k97
4L a' )'L%

- Francis H. Duehay

City Clerk

Middlesex, SS. January 26A998
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TO WHOM (T MAY CONCERN: -- - "" "i'.'

RE: SchOOl CommHtw · Regular Mediriq -Janwry 27, 1998
.

,
as by Axomy DMO!1 lnihe Officedthe CN Sdlcitor,Km pmvidng

..

m iollowhq 1nfonTlcmon:

i. On Tuesday,january 27. )998, Ms, Mlde, tM SCNOr CMc h my
QttlC8. comacm tho Qty Clerk to verify that the City CourCl hOd
elected a Mayor. Ms. Mide was lnikxmed that Counclllor Fmncls H.

DuoMy had b00rj dected Mayor, M3. MWe asked matme CIN
Clerksend a written ved¶caNon of the 0bction Of tm Moyot

2, At the School Commmo m«tlnC mat ovenin Councillcr Duehay
did alxjeQlmd BtQs Cmwmn of the Schod

Committee.
He also

paMclpatM In d voNs tcken m that

.Ucaz cE. ""
Gake e. Rodtey

SecrdoW of the Schod Commltt

cc School Committee Members
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MOTION FOR RECONSIDERATION SUBMITTED BY COUNCILLOR Toomey
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Councillor Toomey has notified the City Clerk of his intention to move

reconsi&'raition of the vote taken at the City Council meeting of Monday, '

\

January 26, 1998 at, which Francis H. Dueh@y was elected as the Mayor of
r

the City of Cambridge on Ballot Number Three.
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Reconsideration #1
A ":34

Reconsideration fLied by Counci11or.
Timothy J. Toomey, Jr. on the vote '

taken at the City Council meeting of "

Monday, January 26, 1998 at which .

Francis H. Duehay 'was elected Mayor
of the City 'Of Cambridge on Ballotk-

,
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In City Council February 2, 1998 t

L

Chair ruled Reconsideration out of order.' '

Ruling of the Chair appealed.
i Ruling of teh Chair stands on Roll Call

Vote 5-4-O.
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