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IN CITY COUNCIL

Councillor Walsh October 21, 1991

WHEREAS :

WHEREAS:

WHEREAS :

ORDERED:

The present impasse surrounding the permanent appointment

to the Police Department of the 18 persons appointed to

the reserve list on 4/29/91, resulting from the Department

of Personnel Administration's (DPA) reversal of its long-
standing interpretation of the law by its 8/22/91 decision
that reemployment lists supercede reserve list certifications,
was addressed in the City Manager's 10/4/91 letter to the
Acting Administrator of DPA. As of this date it appears that
DPA has neither reversed its decision nor given the green
light, as the City Manager requested, " to support application
of C. 534 of the Acts of 1976 in the case of the current
Cambridge reserve police officer list, to allow their
certification for permanent appointments prior to any
recertification of the reemployment list " ; and

The attached citation from Chapter 31 Section 40 of M.G.L.A.
would appear to require DPA to respond affirmatively to the
City Manager's request. (Text of citation: " The administrator,
upon receipt of a recquisition, shall certify names from such
reemployment list prior to certifying names from any other

list or register if, in his judgment, he determines that the .
position which is the subject of the requisition may be

filled from such reemployment list " ); and

In the meantime, this present holding pattern jeopardizes
increased police presence which is urgently needed throughout
the city and is literally a Sword of Damocles over the heads
of 18 reserve list persons who have been trained for and seek
permanent appointment as Cambridge Police Officers. Action

is needed now to resolve the impasse; now therefore be it

That the City Council appoint a delegation immediately
consisting of three Councillors, the City Manager and
the City Solicitor empowered with the mandate to meet

as soon as possible with Speaker of the House Charles
Flaherty and President of the Senatg William Bulger for
the purpose of requesting an amendment to the existing
state law so as to allow the City of Cambridge, through
its City Manager,to appoint as permanent police officers
the persons who are presently on the reserve list.
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C. 31 _ ANNOTATED Laws oF MASSACHUSETTS § 40

department, division, board or commission without loss of seni rity,
retirement or other rights, notwithstanding the prcmsions of s4ction
thirty-three. (1978, 393, § 11.)

Cross References—
As to cffert of 1978 recodification on existing nzhts, ete,, see editorial note#a 81,
supra.

CASE NOTES UNDER FORMER § 461

Employees of former health, welfare, employment list, the personud
and retirement trust funds board who trator is not restricted to gualifitations
werq placed on 'the re-employment list P“CVW'Y demonstrated in acc
could be certified 1o amy position for With .“"1. “)‘:'f’t ’m':““;uﬁ‘" a davil
which they were generafly qualified re-. ¢XA/iBation), Dut may in the r
gardless of the patare of thelr previons exercise of his discretion cansider
?:tmmn:?:burd,:lxmpby; vidnal'syutdvﬂ ce hi ,i ”'

Hist until actual separation from service. tent, reasonable guidelines which o not
1974-1975 Op Atty Gen, No. 57. undermine the fment of the civil

In centifying iodividoals from the re-  system. 1975-1976, Op Atty Gen,

{SUSPENSION, DISCHARGE, ETC.; REINSTATEMENT]

§ 41. Discharge, Removal, etc.; Right of Temred Emplbyees
to Notice and Hearing; Right of Provisional Employees.

Except for just cause and except in accordance with the proyisions
of this paragraph, a tenured employee shall not be dischirged,

served as a tenured employee since prior to Octaober fourteen) nine-
teen hundred and sixty-eight, lowered in rank or com
without his written consent, nor his position be abolished.
stich action is taken, such employee shall be given a written notjce by
the appointing authority, which shatl include the action cont
the specific reason or reasons for such action and a copy of
forty-one through forty-five, and shall be given a full hearin
cerning such reason or reasons before the appointing authorit
heanng officer designated by the appointing autbonty The a
ing authority shall provide such employee a written notice of t
and place of such bearing at least three days prior to the

thereof, except that if the action contemplated is the separation of
such employee from employment becanse of lack of work, Jjck of
money, or abolition of position the appointing anthority shall
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‘ase may be, if in such next

junior to him in length of
* funds are available, any
ccording to seniority in the
employed,

weome separated from his
equently capable of employ-
rd, as defined in section one
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tment from which he was

any civil service list; pro-
itch reinstatement of such
reater than five years from
:ment right shall be subject

retraining program estab-

he preference provided for
1978, 393, §11; 1982, 630,
January 4, 1983; by § 56,

ats, etc, sec editorial mote to § 1,
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§ 40

432794, cert gr (US) 74 L Ed 24 277,
103 S Gt 293.
1a conducting reductions in police and

than two years.
shall certify names from s
names from any o ist or register I, In his judgment, he deter-
mines thal The padfion WHIEH §s thelShbject of the Tequisition may be
ed from such reemplo

——A0c] feemp oyment hst.

If the position of a permanent et ployee Is abolished as the result
of the transfer of the functions of Jsuch position to another depart-
ment, division, board or commission] such employee may elect to have
his name placed on the reemployment list or to be transferred, subject
to the approval of the admimistrathr, to a similar position in such
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departments, cily of Boston mmst

maintain the percentage of minority rep-
resentation as it existed prior to reduc-
tion; ALM GL ¢ 31 § 39 can nat be osed
(0 de facto reverse all prior remedial
orders of federal court giving public e

ent t0 blacks and hispanicy. Castro

:hge’::her (1981, DC Mass) $22 F Supp
§73, 27 BNA FEP Cas 1195, 29 CCH
EPD 732708, 29 CCH EPD 32704,

CiviL SERrvICE C. 31

#d (CA] Mass) 679 F2d 965, 28 BNA
EP Cas 1657, 29 CCH EPD 132794,
g (US) 74 L E4 20 277, 103 S Ci

Fire commissioners had power to send
ermination notices ta personod 50 as to

eflect aamber of positions in mayor's .

proposed  budget. Whalen v Holyoke
1982) 13 Mass App 446, 434 NE2d 650.
Where musicipal empiovees are laid off
Jue to lack of funding, disabled veterads
e the last to be Laid off, in order of
jeniority. 1980/81 Op Atty Gen, No. ).

CASE NOTES UNDHR FORMER § 46G

The civil service diector has no aw-
thority to compute senlority tables of

t in the classified service which

will bind appointing oficers in determin.
ing the otder of layoffs or demotions, or

§ 40. Reemployment List.

If a permanent employee shall begome scparated from his position
because of lack of work or lack of thoney or abolition of his pasition,
his name shall be placed by the administrator on'a reemployment list,
or if a permanent employee resigny for reasons of illness his name
shall be placed on such list upom hi#t request made in writing to the
administrator within two years fron] the date of such resignation,”

The names of persons shall be sct fforth on the reemployment list in
the order of their senlority, so tha} the names of persons senfor in
length of service at the time of thpir separation from employment,
computed in accordance with sectipn thirty-three, shall be highest.
The name of a person placed on su¢h reemployment list shall remain
thercon wmtil such person is appoint¢d as a permanent employee after
certification from such list or is relgstated, but tn 0o event for more
he administratof, upon

rinstatements after hyoffs or demotioms,
imder the provisions of this section. 1949
Dp Atty Gen 15,

Former GL ¢ 31, §46G was constitu-
Honal, 1975-1976 Op Atty Gen, No. 2

pt of a requisition,

ent hst.




CCM-101

@ity of Cambridge

53.

IN CITY COUNCIL

October 21, 1991

COUNCILLOR WALSH

WHEREAS:

WHEREAS:

WHEREAS:

ORDERED:

The present impasse surrounding the permanent appointment to the Police
Department of the 18 persons appointed to the reserve list on 4/29/91, resulting
from the Department of Personnel Administration’s (DPA) reversal of its
longstanding interpretation of the law by its 8/22/91 decision that reemployment
lists supersede reserve list certifications, was addressed in the City Manager’s
10/4/91 letter to the Acting Administrator of DPA. As of this date it appears that
DPA has neither reversed its decision nor given the green light, as the City
Manager requested, "to support application of C.534 of the Acts of 1976 in the
case of the current Cambridge reserve police officer list, to allow their
certification for permanent appointments prior to any recertification of the
reemployment list"; and

- The attached citation from Chapter 31 Section 40 of M.G.L.A. would appear to

require DPA to respond affirmatively to the City Manager’s request. (Text of
citation: "The administrator, upon receipt of a requisition, shall certify names
from such reemployment list prior to certifying names from any other list or
register if, in his judgment, he determines that the position which is the subject
of the requisition may be filled from such reemployment list"); and

In the meantime, this present holding pattern jeopardizes increased police
presence which is urgently needed throughout the city and is literally a Sword of
Damocles over the heads of 18 reserve list persons who have been trained for and
seek permanent appointment as Cambridge Police Officers. Action is needed now
to resolve the impasse; now therefore be it

That the City Council appoint a delegation immediately consisting of three
Councillors, the City Manager and the City Solicitor empowered with the
mandate to meet as soon as possible with Speaker of the House Charles Flaherty
and President of the Senate William Bulger for the purpose of requesting an
amendment to the existing state law so as to allow the City of Cambridge,
through its City Manager, to appoint as permanent police officers the persons who
are presently on the reserve list.

In City Council October 21, 1991.
Adopted by the affirmative vote of nine members.

Attest:- John E. Flynn, Deputy City Cl<k\

A true copy; i
ATTEST:- Joh Flynn, Deputy City Clerk
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NON{-CONSENT ORDER # 53
Councillor Walsh re: Special committee

to meet with Speaker Flaherty and President '
Bulger regarding police appointments.

G

In City Council,

October 21, 1991
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