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HOUSE OF REPRESENTATIVES
STATE HOUSE, BOSTON 02133
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ALVIN E. THOMPSON SARS S Committees on
REPRESENTATIVE DL tye i°io Housing and Urban Development
28TH MIDDLESEX DISTRICT e Public Service

CAMBRIDGE Election Laws

LEGISLATIVE ASSISTANT

MAUREEN TOAL ROOM 39, STATE HOUSE

TEL. 722-2240

October 22, 1990

The Honorable City Council
Cambridge City Hall

739 Massachusetts Avenue
Cambridge, MA 02139

Dear Councillors:

I support the Cambridge License Commission Legislation to
push back the opening of package stores, only if it is to effect
the Central Square area. In the Cambridgeport and Riverside
areas of my district we have had numerous problems with the
liquor store clientele. But to do this for the city as a whole
there would be too broad of an impact on the liquor industry of
Cambridge.

Sincerely,
Q""“- .~

g;i{” ’/é{;“pmw;z:_\

ALVIN E. THOMPSON
State Representative

AET;dm




OFFICE OF THE CITY CLERK

CITY OF CAMBRIDGE
CITY HALL, CAMBRIDGE, MASSACHUSETTS 02139
(617) 498-9017
JOSEPH E. CONNARTON
CITY CLERK
JOHN E. FLYNN
DEPUTY CITY CLERK
Octcber 22, 1990
TO: THE HONORABLE, THE CITY COUNCIL
FROM: JOSEPH E. mmwa ¢C
CITY CLERK
SUBJECT: "AN ACT AUTHORIZING THE CAMBRIDGE LICENSE COMMISSION TO

PUSH BACK THE OPENING TIME FOR PACKAGE STORE SALES TO
ELEVEN O'CLOCK ANTEMERIDIAN".

Please be advised I received a telephone call this afternoon from Mr.
James Black, representing Harvard Wine Company, 1664 Massachusetts Avenue,
Cambridge, voicing his strong opposition to the above referenced legisla-
tion.

He indicated such a roll back in hours would be detrimental to his
business.

Thank you for your cooperation in this matter.
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Dear Councillors:

I support the Cambridge License Commission Legislation to
push back the opening of package stores, only if it is to effect
the Central Square area. In the Cambridgeport and Riverside
areas of my district we have had numerous problems with the
liquor store clientele. But to do this for the city as a whole
there would be too broad of an impact on the liquor industry of
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Sincerely,

Y2

ALVIN E. THOMPSON
State Representative
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CITY OF CAMBRIDGE
CITY HALL, CAMBRIDGE, MASSACHUSETTS 02139

(617) 498-9017
JOSEPH E. CONNARTON
CITY CLERK

JOHN E. FLYNN
DEPUTY CITY CLERK

October 22, 1990

TO: THE HONORABLE, THE CITY COUNCIL
FROM: JOSEPH E. ommmmd ¢
CITY CLERK
SUBJECT: AN ACT AUTHORIZING THE CAMBRIDGE LICENSE COMMISSION TO

PUSH BACK THE OPENING TIME FOR PACKAGE STORE SALES TO
ELEVEN O'CLOCK ANTEMERIDIAN".

Please be advised I received a telephone call this afternoon frgm Mr.
James Black, representing Harvard Wine Company, 1664 Massachusetts Avenue,
Cambridge, voicing his strong opposition to the above referenced legisla-
tion.

He indicated such a roll back in hours would be detrimental to his
business.

Thank you for your cooperation in this matter.
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OF MASSACHUSETTS

Superior Court
Civil Action
No. 88-66023

DEBRA MCMANUS,

and

et al.,

Plaintiffs

CONSERVATICN LAW FOUNDATION OF

NEW ENGLAND, INC.,

BOSSERT, DAVID F.

WILLIAM

CAVERS, DONALD
G. COMB, MATTHEW COSTELLO, JAMES
A. FAY, TERRI GOLDBERG, FRANCIS W.
HATCH, PETER NESSEN, JONATHAN M.

SACHS, GEORGE T. SHAW, JOHN M.
TEAL, and THOMAS WINSHIP,

V.

GEORGE TESO, THE ATHENAEUM GROUP,

Applicants
Interventi

OLD BINNEY REALTY TRUST, and
MULACH PARKING STRUCTURES
CORPORATION,

Defendants

for
on

* % % H % ok o % % * % ¥ ok % ¥ % % % ¥ H ¥ ¥ ¥ * ¥

Date:

MEMORANDUM OF APPLICANTS FOR INTERVENTION

CONSERVATION LAW FOUNDATION OF NEW ENGLAND, ET AL.

IN OPPOSITION TO THE MOTION FOR SUMMARY JUDGMENT

OF DEFENDANTS THE ATHENAEUM GROUP AND

November 7,

OLD BINNEY REALTY TRUST

1990

Stephanie Pollack (BBO 547472)

Stephen Burrington (BBO 556354)

Attorneys for Applicants for
Intervention

Conservation Law Foundatlon of New
England, Inc.

3 Joy Street

Boston, Massachusetts 02108

(617) 742-2540




INTRODUCTION .

BACKGROUND .

I. The Clean Air Act
II. The 1973 Parking Freeze Regulation . . -
III. Judicial Review and the 1975 Freeze . .
IV. The 1982/1983 SIP . « « ¢ o o o o o o =

ARGUMENT . .

AB OF CO NTS

. . . . . . Y Y 3 3 . . . . . . . . o . . 3 .

. . . . . . 3 . . . . . o . . 3

and SmOg . .+ ¢ o o o o

e o o o o
.

. .'. . .
]
.

. . . ° o . . 3 . . . . . . . » 3 . 3 . 3 .

I. Defendants are barred from challenging the
validity of the parking freeze requlation under
the Clean Air Act and may, at most, seek a ruling
on whether the freeze was properly adopted as a
matter of state procedural law.. . « « « ¢ ¢ o - -

II. The parking freeze regulation is a valid
regulation for the management of parking supply,
not an indirect source review regulation. . . . .

A.

Post-1973 Amendments to the Clean Air Act
parred EPA from promulgating most indirect
source review requirements but did not
prohibit EPA promulgation of regulations for
the management of parking supply. . . . . . -
The Massachusetts parking freeze regulation
is part of a program for the management of
parking supply. « « « ¢ « o o o o o e e e e e

III. The parking freeze regulation was endorsed by the
Commonwealth in later versions of the State
Implementation Plan and remains an integral and
enforceable part of the SIP. . . . . . « « « « - =

A.

The freeze regulation was included as an
ongoing SIP commitment in four SIP documents
adopted by the Commonwealth between 1978 and

1983. . . 3 . . . . . . . 3 . 3 . . . o.

The Commonwealth validly enacted these SI
documents as a matter of state procedural
1AW. o o o o o o o o o o s e e e e s s e s
If the delegation to Cambridge is improper
for any reason, the freeze regulation remains
in effect and enforceable by the
Commonwealth. . « « ¢ « « o o o o o o o =« =

IV. The freeze regulation applies to employee and
-. customer parking if any fee is charged. . . . . .

CONCLUSION A T S I

oounwpErPr [ el

<

11

11

15

19

20

21

23

25

29




ABLE . OR

Cases

Sierra Club V. Indiana-Kentucky Electric Corp., 716 F.2d 1145
(7th cir. 1983) L L] . . L] L - L] L] L] o L] - * . L] * L] . . Ld L3 . 9

South Terminal Corp. V. EPA, 504 F.2d 646 (1st cir. 1974) - - 5,
' 18, 27

State of California v. EPA, 774 F.2d 1437 (9th Cir. 1985) . . 22
U S. v. Ford Motor Co., 814 F.2d 1099 (6th Cir. 1987) o o o ¢ 9

Union Electrlc co. v. EPA, 515 F.2d 206 (8th Cir. 1975), aff’d
427 U S 246 (1976) L] L] o L] L] L] L] L] L] . * L] L] . L] L] L] L] * L] L] 2

United States V. Ohio Department of Highway Safety, 635 F.2d
1195 (1980), cert. denied 434 U.S. 902. .+ o o o s o+ oeoes 9

statutes and Requlations

40 CLE.R. § BL.18 o« o o o o s o s s s s s m i m .. 14
40 C.F.R. § 52.1124 « o o o o o s o s s s m T 14
40 C.F.R. § 52.1127 o o« o oo s oo s os s m 3
40 C.F.R. § 52.1134 « o+ o o v s e m s m 26
40 C.F.R. § 52.1135 . . . « - e e e e e e e e B

40 C.F.R. § 52.1135(a)(5) T

40 C.E.R. § 52.22 « o o o e s s s e momm s s T 14
40 CLF.R § 51.232(B) « v o o o o s s om s sttt . 24
42 U.S.C. §§ 7409-10 (1982) . - = = = =+ Tttt .2
42 U.S.C. § 7503 (1882) =« « + + o =0 s sttt .. 3
42 U.S.C. § 7410 (1982) .« « « + = ¢ sttt ... .2, 3
42 U.S.C. § 7410(a) (5) (A) (1) (1982) - « « o ottt T . 15

42 U.S.C. § 7410(a)(5)(C) (1982) .

L]
L]
.
L]
[ ]
.
L]
L]
(o]
[¢)}
.—l
9

.
.
.
.
.
.
.
.
[
o

42 U.S.C. § 7410(a)(5) (D) (1982) -

ii




o = s, T e R DR e s L el e

P

e —— e %" e e e C—— e ST e

42 U.S.C. § 7410(c) (2) (1982)

42 U.S.C. § 7410(c) (2) (D) (ii) (1982)

42 U.S.C. § 7410(c) (3) (1982)

42 U.S.C. § 7502(b) (10) (1982)

42 U.S.C. § 7607(b) (1982) .

. L] . 3 o . . .

. . ] . . . . .

e - 3 . . . 3 .

Clean Air Act, 42 U.S.C. §§ 7401 et seq. (1982)

M.G.L. c. 212, § 2 . . . .

.

M.G.L.  c. 111, §§ 142A et seq.

M.G.L. c. 111, § 142B . . .

M.G.L. ¢. 231, § 8 . . . . .

Other Authorities

38 Fed. Reg. 17,689 (1973) .
38 Fed. Reg. 30,960 (1973) .
39 Fed. Reg. 55,292 (1974) .
39 Fed. Reg. 30,440 (1974) .
40 Fed. Reg. 25,152 (1975) .
40 Fed. Reg. 8668 (1975) . .
41 Fed. Reg. 10,223 (1976) .
48 Fed. Reg. 51,480 (1983) .
48 Fed. Reg. 5044 (1983) . .
119 Cong. Rec. 41,300 (1973)
119 Cong. Rec. 43,156 (1973)

H.R. Rep. No. 1013, 934 Cong.

3

’

3 . . L3 . . . .

2d Sess. (1974)

iii

14

16

24

23

23

22

23

10

27

18

18

26

28

29

20

20

12

12

13




commmican oL e m - P it

(0])8] ON

In their motion for summary judgment, Defendants Athenaeum
Group and Old Binney Realty Trust (hereinafter 70ld Binney”)
question the validity and interpretation of a crucial portion of
thé air pollution control plan for Massachusetts. At issue is
whether the City of Cambridge can enforce a #parking freeze”
regulation which limits the number of commercial'pa:king spaces
in Cambridgé in order to reduce driving and the amount of air
pollution emitted by automobiles travelling into the city.

The Conservation Law Foundation (#CLF”) and its named
members (hereinafter Intervenor-Plaintiffs) have applied for
intervention in order to eﬁsure that the parking freeze is
validated, enforced and applied to the Binney Street Garage as
appropriate. We urge this Court to reject 0ld Binney’s
arguments and hold that a valid and enforceable parking f;eeze

applies to the Binney Street Garage.

BAGKGROUND

I. The Clean Air Act and Smog

The federal Clean Air Act, 42 U.S.C. §§ 7401 et seq. (1982)
contains an extensive set of pollution control requirements and
carefully allocates respgnsibility for ensuring compliance with
these requirements among federal, state and local governments.
mhe Act is not, however, as complicated as Defendants would have
this Court believe.

Under the Act, the federal Environmental Protection Agency

("EPA”) sets ambient air quality standards specifying acceptable




levels of pollution. States then prepare State Implementation
Plans (”SIPs”) describing the steps that will be taken to bring
air quality into compliance with the standards. EPA reviews and
approves or disapproves the plans. When a state submits an
inadequate SIP, EPA is required to promulgate part or all of the
implementation plan. 42 U.S.C. §§ 7409-10.

Defendants treat SIPs as compilations of different kinds of
requirements~4- some promulgated by the fedéral government,
others promulgated by states but considered federal regulations
after EPA approval, and others enacted only at the state or local
level. Old Binney Summary Judgment Memorandum ét 7-13. The Act
itself makes no such distinction.l Upon either promulgation by
EPA or approval by EPA, SIP ”“requirements . . . have the force
and effect of federal law and may be enforced by the
Administrator.in federal courts. The state may enforce its
regulations through state proceedings, and citizens’ suits in
limited circumstances were provided as an additional method of

enforcement.” Union Electric £o. v. EPA, 515 F.2d 206, 211 (8th

Cir. 1975), aff’d 427 U.S. 246 (1976).

One of the air pollutants regulated under the federal Clean
Air Act is ground-level ozone, which is the primary component of
urban smog. Massachusetts is classified by the federal

Environmenzal Protection Agency (”EPA”) as “non-attainment” for

1 The only question raised in the cases cited by defendants
is whetcher EPA can directly enforce a SIP requirement it
promulgates or whether it must somehcw induce the state to take
enforcement action. The instant case does not involve SIP
enforcement by EPA, so any such distinctions are irrelevant.

2
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ozone, 40 C.F.R. § 52.1127, meaning that air quality monitors in
Massachusetts detect unhealthy levels in excess of the standard
each summer (when hot weather accelerates the pace of smog
formation).

Automobiles and other motor vehicléé are responsible for a
substantial proportion of emissions of the hydrocarbons and
nitrogen oxides that lead to smog formation. For this reason all
SIPs, but particularly those for non-attainment areas, must
include transportation control measures designed to reduce motor
vehicle travel and emissions. 42 U.S.C. §8§ 7410, 7503. One of
the transportation control measures that has been included in the
Massachusetts SIP since 1973 is a nparking freeze” regulation
which applies to Cambridge, downtown Boston and Logan Airport in

East Boston. 40 C.F.R. § 52.1135.

II. The 1973 Parking Freeze Requlation

The Environmental Protection Agency initially prﬁmulgated
the transportation control portidn of the Massachusetts State
Implementation Plan (”SIP”) because Massachusetts had failed to
submit such a plan as required by the 1970 amendments to the
Clean Air Act. EPA’s July, 1973 proposél did, however, reflect
the Commonwealth’s policy of ndiscourag[ing] continued heavy
reliarce on the automobile for urban core travel.” 38 Fed. Reg.
17,683, 17,691 (1973) (attached as Defendants’ Exhibit 18].

The parking freeze regulation first appeared in the final

version of the EPA transportation control plan, published on
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November 8, 1973. 38 Fed. Reg. 30,960 (1973) ([attached as
Defendants’ Exhibit 19]. The freeze was one of three parts of a
7"regional parking management program” which included: (1) a pre-
construction “indirect source” permit requirement:for parking
facilities; (2) a program requiring employers of 50 or more
employees to reduce available employee parking by 25%; and (3)
the parking freeze. ‘

The 1973 version of the transportation control plan required

two different kinds of permit prior to construction of off-

street parking facilities. Under subsection (d), a person who

wished to construct or modify a parking facility had to obtain ”a
permit stating that construction or medification of such facility
will not interfere with the attainment or maintenance of
applicable Federal air quality standards.” Under subsection (e),
such a person also had to obtain ”a permit stating that
construction or modification of such facility will be in
compliance with the parking freeze.” 38 Fed. Reg. at 30,965.

The freeze regulation applied to part, but not all, of
Cambridge and Boston, a small area in Somerville, and Logan
Airport. 1In those areas, the number of parking spaces was to be
frozen or maintained at the number available for use on October
15, 1973, although this limit could be increased by up to 10%
under specified circumstances. 38 Fed. Reg. at 30,964.
Exemptions were provided for residential parking facilities, free
customer parking and employee parking subject to the separate

requirements of an employee parking reduction program. The




jatter two categories =-- customer and employee parking -- were
exempt only to the extent they were not in a “commercial parking
facility,” defined as a facility in which parking is permitted

for a fee. 38 Fed. Reg. at 30,965.

III. Judicial Review and the 1975 Freeze
A variety of parties promptly challenged the validity of the

transportatioh control plan, including the parking freeze. 1In

South Terminal Corp. v. EPA, 504 F.2d 646 (lst Cir. 1974), the

federal appeals court largely upheld the EPA-promulgated plan.
The court found that EPA had the aﬁthority to regulate off-street
parking through permit programs and specifically approved the
freeze regulation. Id. at 668-72. The court found, however,
that the requirements for pre-construction ”indirect source”
:eview under 40 C.F.R. § 52.1135(d) were too vague and ordered
clarification. Id. at 670. |

Oon February 28, 1975, EPA acted to change the freeze in

response to South Terminal and to tevise portions of the

transportation control plan unaffected by the court decision.
The Agency’s proposal substantially changed the program for
reducing employee travel and »reserved” decision on the
requirement for a preconstruction review and permitting of
commercial parking facilities under 40 C.F.R. § 52.1135(d)

pending final action on an pending nationwide EPA proposal




concerning indirect source review. 40 Fed. Reg. 8668, 8672-73
(1975) .2

The freeze regulation was retained with slight
modifications. The definition of »commercial parking facility”
was amended to exclude on-street and residential parking. All
references to special exemptions for “free cﬁstomer” and
7employee” parking were dropped. At the request of Cambridge
officials, tﬁé freeze area was expanded to include the entire
city and cars with resident parking stickers were exempted from
an on-street parking ban. Id. at 8672.

Ih response to these and other revisions, the First Circuit
1ifted its suspension of parts of the transportation plan. All
of the transportation control requirements, including the
modified freeze, became effective by March, 1976. 41 Fed. Reg.

10,223 (1976).

IV.” The 198271983 SIP

While EPA was the initial promulgator of the freeze
regulation, the Commonwealth soon incorporated the freeze into
its revised SIP. Two rounds of SIP vevisions followed enactment
of the 1977 amendments to the Clean Air Act. In the first round,_
a new Transportation Element of the State' Implementation Plan
("TESIP”) was prepared by a state group, the Metropolitan

Planning Organization (”MPO”). The 1978 TESIP stated that the

2 These changes were never finalized and § 52.1135(4d)
remains ”reserved” to this day.
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Cambridge “parking freeze as it appears in the June 12, 1975
Federal Register will continue to be in effect in the City of
Cambridge.” 1978 TESIP at 72 [Plaintiffs’ Exhibit M].

The freeze was similarly endorsed as an ongoing commitment
in a 1982 SIP prepared by the Department of Environmental
Quality Engineering and a 1983 TESIP prepared by the MPO to
accompany the 1982 SIP. 1982 SIP at 202 (Plaintiffs’ Exhibit 0]:
1983 TESIP at 34 (Plaintiffs’ Exhibit N]. In the SIP’s review of
the earlier TESIP commitments, the status pf the Logan, Boston
and Cambridge parking freezes is liéted as ”ongoing.” 1982 SIP
at 202.3

Thus, as of 1983 the Massachusetts SIP -- as voluntarily
adopted by agencies of the Commonwealth -- continued to include
the 1973/1975 parking freeze regulation that was reviewed and

upheld by the federal appeals court in South Terminal.

ARGUMENT
Defendants’ legal theory is esserttially that no one - not
EPA, not the Commonwealth or its Department of Environmental
Protection, not the City of Cambridge -- noticed that 1977
amendments to the Clean Air Act invalidated the parking freeze.

Thus, it is left to Defendants to correct 7misunderstandings”

3 The Commonwealth’s continuing commitment to parking
freezes is further illustrated by the fact that off-street
parking controls such as surcharges and freezes were listed as
being “under study” for adoption in over two dozen communities in

eastern Massachusetts. 1983 TESIP at 50-51.

7
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concerning the freeze in state Superior Court thirteen years
after this alleged statutory invalidation.
Defendants’ arguments fail for several reasons. First, the

proper forum for advancing this argument was a federal appeals

court shortly after the 1982 SIP containing the allegedly

defective requirement was approved by EPA. Second, to the extent
defendants can advance their substantive claims in this Court,

their argument fails because the parking freeze is not the type

of ”indirect source review” regulation affected by the 1977

amendments. Third, the freeze was validly adopted by the
Commonwealth and is thus an enforceable element of the SIP.
Finally, the freeze applies to the type of employee and customer
parking provided in the Binney Street Garage to the extent a fee

is charged.

I. Defendants are barred from challenging the validity of the
parking freeze requlation under the Clean Air Act and may,
at most, seek a ruling on whether the freeze was properly
adopted as a matter of state procedural law.

'

Defendants long ago missed their chance to raise issues

concerning the validity of the freeze regulation under the Clean
Air Act Amendments of 1977. The Clean Air Act provides that
petitions for review of EPA’s actions in approving a SIP must be
filed in the United States Court of Appeals for the appropriate
circuit within 60 days after publication of the SIP approval in
the Federal Register. SIP approvals which could have been

challenged under Section 307 are not subject to later judicial
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review in civil or criminal enforcement proceedings. 42 U.s.C.
§ 7607 (b) (1982) .

As provided in the Clean Air Act, #invalidation of an EPA-
approved SIP may occur only in the federal appellgte courts on
direct appeal from the Administrator’s decision under

§ 7607 (b) (1).” U.S. v. Ford Motor Co., 814 F.2d 1099, 1103 (6th

cir. 1987). If a SIP is not challenged in"a § 307 petition for
review, the courts must treat it as a lawful regulation and focus

only on its proper interpretation. United States v. Ohio

Department of Highway safety, 635 F.2d 1195, 1197 n.2 (1980) ,

cert. denied, 434 U.S. 902.

Defendants seek to ignore this statutory scheme and have
this Court invalidate the parking freeze pased on Defendants’
interpretation of the federal Clean Air Act. Such invalidation
is, however, a task reserved for the fedéral appellate courts.
Under the Clean Air Act, issues éuch as whether and how the 1977
amendments to the Clean Air Act affect the scope and
enforceability of the parking freeze regalation cannot be decided
by a state court -- especially not seven years after the last
pertinent SIP revision was approved by EPA.

Reservation of judicial review to the federal courts occurs
#({olnce a plan is adopted by the state and it withstands any
subsequent procedural challenge” in the state courts. Sierra

Club V. Indiana-Kentucky Electric Corp., 716 F.2d 1145, 1152 (7th

cir. 1983). While SIP provisions such as the parkihg freeze are

subject to state court review concerning the procedural adequacy




of their adoption, no such procedural challenge has been brought
against the parking freeze regulation during its more than 15
years of existence.

Perhaps Defendants intend their arguments in.the instant |
case to constitute such a procedural challenge. There are,
however, a variety of reasons why this Court should still decline
to address even this type of procedural challenge to the parking
freeze regulétion. First, Defendants should have brought any
such procedural challenge in state court years ago. Second,
state and possibly federal parties have anAinterest which would
be affected by the declaratory relief sought by Defendants; this
Court should decline to make the requested declaration until all
affected parties are joined as required by M.G.L. c. 231, § 8.
Finally, Defendants have failed to establish a number of material
facts concerning the procedural adequacy of the Commonwealth’s
adoption of the SIP and parking freeze regulation. Mass.R.Civ.P.
56." Défendants, for example, provide no support for their
assertion that the SIP did not go through‘'the procedures required
by‘the state Administrative Procedure Act, M.G.L. c. 30A.

Intervenor-plaintiffs urge this Court tolreject Defendants’
arguments concerning the substantive validity of the parking
freeze regulation. As for the procedural arguments, this Court
should either refuse to consider them for the reasons stated

~above or rule against Defendants for the reasons discussed below

in part III.B.

10




II. The parking freeze requlation is a valid reqgulation for the

management of parking supply, not ap jindirect source review
requlation. _

Defendants characterize the parking freeze as an “indirect

source review” regulation and conclude that such a regulation can
ne longer be enforced given 1977 amendments to the Clean Air Act.
Even if such an assertion can be made in state court years after
promulgation of the freeze, Defendants err in assuming that the
parking freezé constitutes a form of indirect source review.

The 1973 Massachusetts transportation control plan was one
of 30 such plans promulgated by EPA betweeﬁ November 6 and
December 12, 1973. These actions met with immediate criticism
from Congress and others. In responding to EPA’S actions,
however, Congress took different approaches to different types of
transportation control measures. In particular, amendments to
the Clean Air Act passed in 1974 and 1977 adopted very different
approaches to regulations for the management of parking supply
and indirect source review regulations. The following brief
history of these amendments is provided in order %o assist the
Court in understanding why the Massachusetts parking freeze
clearly falls into the category of parking supply management

regulations.

A. Post-1973 Amendments to the Clean Air Act barred EPA
from promulgating most indirect source review
requirements but did not prohibit EPA promulgation of
requlations for the management of parking supply.

In responding to EPA’s controversial transportation control

plans, Congress took very different approaches to two categories

-11 -




e . C e TS ——— © L ememseee— s ccm e

of transportation control measures: requlations for the
management of ﬁarking supply and indirect source review
requlations. Congress considered but rejected a proposal to bar
EPA from promulgating parking supply management regulations.
Several years later, Congress did effectively prohibit EPA from
promulgating indirect source review regulations.

Congressional action first came while both Houses of
Congress were'considering emergency acts in response to the
energy crisis created by the 1973 Arab 0il embargo. The House
Committee on Interstate and Foreign Commerce’s version of the
Energvamergency Act would have withdrawn EPA’s authority to
promulgate parking surcharges, declared all existing surcharge
regulations void and allowed future surcharges to be enacted only
if Congress authorized them in subsequent amendments to the Clean
Air Act. The issue of regulations for the management of parking
supply first arose on the House floor, when one representative
introduced an amendment extending these prohibitions to
regulations concerning the management of parking supply and
preferential bus/carpool lanes. 119 Cong. Rec. 41,300-05 (1973).
The Conference Committee, however, rejected imposing an outright
prohibitior. on EPA promulgation of parking management
regulations. 119 Cong. Rec. 43,156 (1973) ("regulations on the
management of parking supply should [not] be made subject to
prior congressional approval”) (attached as Intervenors’ Exhibit

1].

12




- — ——— ——— —— Al O C———— —— St & s . e se s esmes————————

This Energy Emergency Act was vetoed by the Preéident for
reasons unrelated to its Clean Air Act amendments, but Congress
quickly removed the offending portions and proceeded to
reconsider a new version entitled the Energy Supply and
Environmental Coordination Act of 1974 (”ESECA”). The House
committee adopted the previous conference version of the Clean
Air Act changes relating to transportation control plans -- which
had declined fo prohibit EPA regulation of parking supply
management. The only change made iﬁ the previous version was the
addition of a requirement that EPA hold a hearing in the
affected area prior to promulgating any requirement relating to
management of parking supply. H.R. Rep. No. 1013, 93d Cong., 2d
Sess. (1974), ;eprinted in 1974 U.S. Code Cong. & Ad. News 3281,
3292 [attached as Intervenors’ Exhibit 2]. In the conference
committee, the Senate accepted the House version.

The 1974 ESECA provisions were, and still are, codified in
§ 110(c) (2) of the Clean Air Act -- they were not changed during
1977 amendments to the Act. EPA was ordered to prepére and
submit‘to Congress a study on the necessity of parking surcharge,
management of parking supply, and preferential bus/carpool lane
regulations. 42 U.S.C. § 7410(c) (2) (). EPA was authorized to
suspend the effective date of parking management regulations
until January 1, 1975, id. at § 7410(c) (2)(C), although the
Agency could still approve such requlations during the suspension
period if they were adopted and submitted by a state. After the

suspension period, EPA would be authorized to promulgate parking

-
13
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management regulations as long as “such promulgation has been
subjected to at least one public hearing which has been held in
the affected area.” Id. at § 7410(c) (2) (E).

While Congress allowed continued EPA promulgation of parking
supply management regulations, the legislators took a harder line
on ”indirect source review” requlations. Indirect sources are
facilities which do not themselves emit air pollution, but which
attract autombbiles in sufficient numbers to create potential air
pollution problems. EPA had developed indirect source review
(”ISR”) regulations in 1973 and 1974 in response to a D.C.
Circuit case finding that the Agency had not done enough to
ensure that SIPs were adequate to maintain air quality standards
in the years following initial attainment. EPA amended its
requirements for SIP approval in 1973 to set out the requirements
for state ISR regulations. 40 C.F.R. § 51.18, reprinted in 38
Fed. Reg. 15,834. Because many states failed to submit such
regulations, in 1974 EPA promulgated a generic ISR regulation
which was inserted into state SIPs, including the Massachusetts
SIP. 40 C.F.R. § 52.22, reprinted in 39 Fed. Reg. 7270 (1974);
see also 40 C.F.R. § 52.1124 (incorporating EPA ISR regulation
into Massachusetts SIP).

Congress expressed its displeasure with EPA’s ISR
regulations in two ways. First, beginning in 1974 it attached
riders to EPA’s appropriations bills barring the Agency from
using appropriated funds to administer programs regulating

parking facdilities. Pub. L. No. 93-565, § 510 (1974); Pub. L. No

14




94-116, § 407 (1975) ; Pub. L. No. 94-378, § 378 (1976) . Second,
amendments to the Clean Air Act passed in 1977 contained new
restrictions on EPA’s authority to promulgate indirect source
review regulations. Section 110(a) (5) (A) (1) was amended to
provide:
Any State may include in a State implementation plan,
but the Administrator may not require as a condition of
approval of such plan under this section, any indirect
source review program. The Administrator may approve
and enforce, as part of an applicable implementation
plan, an indirect source review program which the State
chooses to adopt and submit as part of its plan.
42 U.S.C. § 7410(a)(5)(R) (1) (1982).
Thus, as of 1977 EPA was outright barred from requiring
states to include ISR in their SIPs but was permitted to

promulgate regulations for the management of parking supply as

long as one hearing was first held in the affected area.

B. The Massachusetts parking freeze requlation is part of
a program_for the management of parking supply.

The amended Clean Air Act contains de?initions of both
regulations for the management of parking supply and indirect
source review. The parking freeze reqgulation clearly fits into
the first category. Indeed, the 1973 version of the freeze

regulation was captioned nregulation for management of parking

supply.” 40 C.F.R. § 52.1135, reprinted at 38 Fed. Reg. at
30,964 [Defendants’ Exhibit 19].

A program for the management of parking supply is defined in
§ 110(c) (2) (D) (i1) of the Clean Air Act as a ”"requirement that
any new facility containing a given number of parking spaces

15




shall receive a permit or other prior approval, issuance of which
is to be conditioned on air quality considerations.” 42 U.S.C.
§ 7410(<c) (2) (D) (ii)- The core requirement is for the issuance of
a permit or prior approval for new parking facilities -- just
what the freeze regulation requires. |

By contrast, an indirect source review program is defined
as ”the facility-by-facility review of indirect scurces of air
pollution, including such measures as are necessary to assure, Or
assist in assuring, that a new or modified indirect source will
‘not attract mobile sources of air pollution, the emissions from
which would cause or contribute to air pollution concentrations”
exceeding ambient air quality standards. 42 U.s.C.
§ 7410(a) (5) (D). Here the focus is on conducting a facility-by-
facility assessment of the emissions from indirect sources, a
term which encompasses roads and many facilities other than
parking garages. 42 U.s.c. § 7410(a) (5)(C). The parking freeze
regulation says nothing about projected emissions from vehicles
and applies only to parking garages. M

The issue in indirect source review is consistency with air -
quality standards, not consistency with a pre-determined
limitation on the number of parking spaces. The parking freeze
does not require an examination of each proposed parking garage
to see if the emissions from the cars that park thére will cause

a violation of the standard. No air quality modelling need be

performed -- the sole question is whether or not there are

parking spaces left to be allocated.

16
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Another difference between indirect source review programs
and parking supply management regulations is that the former do
not necessarily require a permit, while the latter do. In
Massachusetts, for example, indirect source review occurs within
the context of the more general environmental review required by
the Massachusetts Environmental Policy Act ("MEPA").4 1282 SIP
at 195 [Plaintiffs’ Exhibit N]J. No permit is ever issued. Under
the freeze -; and under any regulations for the management of
parking sﬁpply -- a permit must be jssued before construction of
the parking facility may commence.

An indirect source review program may include the
assessment of parking garages which, like other indirect sources,
attract mobile sources of pollution. The Clean Air Act states
~hat indirect source review programs may assess the impacts of
narking garages that also are "subject to any measure for
management of parking supply.” 42 U.S.C. § 7410(a) (5)C). This
provision clarifies ﬁhat the same parking garage can be subject
to both indirect source review and parking supply management
regulations. As explained above, the 1973 freeze regulation did
require both kinds of review.

The Act thus makes it perfectly clear that indirect source
review and parking supply management are separate and distinct

programs. There would be no need for two separate sections in

4 Massachusetts has an indirect source review prodgram,
although it lacks an indirect source review requlation. The
Commonwealth’s policy, as explained in the 1982 SIP (at page
195), is to require review of indirect sources through

preparation of Environmental Impact Reports under MEPA.

17




the Act if indirect source review and parking supply management
were one and the same.

Recognizing that confusion might arise from the overlap of
indirect source review and parking supply management, EPA
published two Federal Register notices in 1974 clarifying the
relationship between the two types of regulation. The Agency’s
position was that in areas where parking management regulations
were in effecﬁ, review of covered facilities woculd occur under
those regulations rather than under the ISR regulations. 39 Fed.
Reg. 25,292 (1974); 39 Fed. Reg. 30,440, 30,442 (1974) (attached
as Intervenors’ Exhibit 3]. Under this framework, regulations
like the freeze, rather than the more general ISR provisions,
were to apply to parking garages.. Thus, during the mid-1970s,
when the freeze was new, EPA treated the freeze and regqulations
like it very differently from ISR programs.

Final confirmation that the freeze is a regulation for the

management of parking supply within the meaning of the 1974

amendments to the Clean Air Act is supplied by*South Terminal,
the decision upholding the validity of most of EPA’s
transportation control plan. This case was decided shortly after
Congress enacted ESECA in 1974. In upholding EPA’s authority to
promulgate the freeze requirement of § 1135(e), the Court cited
the ESECA amendments concerning regulations for the management of
parking supply as ndemonstrat({ing] that Congress has acquiesced,
for the time being, in the strategy adopted by EPA.” South

Terminal, 504 F.2d at 669. Thus, the federal appeals court which

18




Loee e

-

P

properly had jurisdiction over questions regarding the
application of the Clean Air Act amendments to the freeze
regulation concluded that the freeze was supportable as a

regulation for the management of parking supply.

III. The parking freeze ;egglgtion was endorsed by the
Commonwealth in later versions of the State Imglementation
Plan and remains an integral and enforceable part of the

SIP.

Defendants’ history of the parking freeze largely ends with

the passage of the 1977 amendments to the Clean Air Act, in part
pecause of the erroneous assumption that the amendments
invalidated the freeze regulation. Apart from the fact that the
freeze regulation is not part of an indirect source review
program, the freeze was validly incorporated in the SIP on two
separate occasions after passage of the amendments. Although
its origins are in an EPA enactment, since 1978 the free:ze
regulation has been a voluntarily-adopted part of the

Commonwealth’s implementation plan.5

5 pefendants cite a 1977 memorandum by the assistant
regional counsel for EPA which addressed the continuing validity
of the freeze in light of the 1977 amendments. (Defendants’
Ixhibit 9] The opinion concludes that #(t]he amendments do not
clearly prohibit EPA enforcement of an off-street parking
regulation, like the Boston freeze, promulgated by EPA prior to
the passage of the amendments . . . . The amendments do not
specifically require EPA to withdraw the regulations.” The
memorandum does go on to question whether EPA should enforce the
regulations -- but this speculation occurred before Massachusetts
adopted the freeze provisions in its 1978/1979 SIP submissions.
In any event, the memorandum concluded that the freeze
regulations ”will be available to be enforced by state and local
agencies.” The instant case concerns the validity of freeze
enforcement by the City of Cambridge, not EPA.

19
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A. The freeze requlatjon was included as an ongoing SIP

commitment in four SIP documents adopted by the
Commonwealth between 1978 and 1983.

As required by the 1977 amendments, the Commonwealth
prepared aﬁd submitted to EPA in 1979 a set of reQisions to the
SIP. These included a Transportation Element of the State
Implementation Plan (”TESIP*) for the Boston Region, which had
been adoptéd_by the Metropolitan Planning organization. The 1978
TESIP clearly provided that the parking freeze codified at 40
C.F.R. § 52,1135 would continue to remain in effect.

(Plaintiffs’ Exhibit M)

Based on the TESIP and other submissions, EPA found that the
Ccommonwealth had demonstrated its need for an extension of the
ozone and carbon monoxide attainment deadlines beyond December
31, 1982. 40 C.FLR. § 52.1122(d). Massachusetts then submitted
a revised SIP to EPA, designed to demonstrate that the state
could meet the new December 31, 1987 deadline. [Plaintiffs’
Exhibit 0] EPA identified a number of deficiencies in this
submission, including the fact that it did not‘include TESIPs
endorsed by the Metropolitan Planning Organizations. 48 Fed.
Reg. 5044 (1983). A revised TESIP for Boston was endorsed by the
MPO in February, 1983. [Plaintiffs’ Exhibit N] The SIP,
including its transportation control measures, was subsequently
approved by EPA. 48 Fed. Reg. 51,480 (1983).

Both the 1982 SIP and 1983 TESIP confirm that the

Commonwealth adopted the parking freeze regulation as part of

20




its ongoing SIP commitments.® In reviewing the TESIP
commitments, the 1982 SIP lists the status of the Logan, Boston
and Cambridge parking freezes as *ongoing.” [Plaintiffs’ Exhibit
0] —The 1983 TESIP similarly classifies the freezes as ongoing
commitments. [Plaintiffs’ Exhibit N]

Thus, the Commonwealth repeatedly treated the parking freeze
as part of its ongoing SIP commitments.’ These actions
transformed Qhat was once solely an EPA enactment into a SIP

commitment voluntarily undertaken by the Commonwealth.

B. The Commonwealth wvalidly enacted these SIP documents as
a matter of state procedural law.

Tc the extent Defendants are claiming the freeze is invalid
because it was not enacted as a regulation under state law, they

are incorrect. There is simply no requirement, under either

6 By way of contrast, charts contained din both the SIP and
TESIP clearly establish which the projects undertaken as
commitments in the 1978 TESIP had been changed or discontinued.
See, e.g., 1982 SIP at 198 (change in commitment to maintenance
and improvement of transit service); 1983 TESIP at 31
(summarizing discontinued projects).

7 These documents also confirm that the Commonwealth did
not think that the freeze was an indirect source review
regulation or did not care if it was. The ISR provisicn of the
1977 amendments permitted any state to mrevise an applicable
implementation plan approved under this subsection to suspend or
revoke any program included-in such plan, provided that such plan
meets the requirements of this section.” 42 U.S.C.

§ 7410(a) (5) (A) (iii). Massachusetts never sought to suspend or
revoke the freeze under this provisicn.
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federal or state law, that all SIP commitments be embodied in the
form of state regulations.8

The Commonwealth has ample authority to regulate sources of
air polluticn, including parking garages, through .means other
than regulations. M.G.L. c. 111, §§ 142A et seq. spells out the
Department of Environmental Protection’s authority to control air
pollution. Nothing in these provisions requires DEP to exercise
its air pollufion control powers through rules or regulations;
Section 142B generally authorizes DEP to ”control the pollution
of the atmosphere.”9 This section prévides that the Department
shall control air pollution and ray issue rules and regulations
to do so. Further, section 142D requires the agency to "adopt a
plan for the implementation, maintenance and attainment of ([air
quality] standards.” These sections establish that DEP must

control air pollution and must adopt a SIP. Issuance of rules

A

8 pefendants cite State of california v. EPA, 774 F.2d 1437
(9th cir. 1985), for the proposition that only state regulations
can be included in a SIP as substitutes for federally-enacted SIP
provisions. Neither this case nor any of the other cases cited
by Defendants even discuss the issue of whether the Clean Air Act
requires states to adopt their SIP commitments in the form of
regulations. The Act provides that the implementing authority
must have adopted SIP commitments ~by statute, regulation,
ordinance, or other legqally enfcrceable document.” 42 U.s.C.
§ 7502 (b) (10) (1982) (emphasis added) .

9 section 142B applies only to the Metropolitan Air
Pollution Control District in the Boston area, but Section 142D
extends the powers conferred in Section 142B to cover all air
pollution control districts.
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and regulations is not a mandate but a tool the agency may use in
the pursuit of its goals.10

Thus, the Department’s ability to enforce the parking freeze
does not depend on whether the freeze was ever va;idly adopted as
a state regulation. The freeze was validly adopted as part of a
State Implementation Plan, a #legally enforceable document,” see

42 U.S.C. § 7502(b) (10), that DE? is required to prepare under

both state and federal law.

c. If the delegation to Cambridge is improper for anv
reason, -the freeze requlation remains in effect and
enforceable by the Commonwealth.

Defendants contend that the freeze cannot be enforced by the
City of Cambridge because it was not adopted as a by-law or
ordinance or enacted as a regulation by a city agency. Even if
this is true -- plaintiff-intervenors take no position on this

point -- the freeze would still remain valid and in force. It

\J

10 7his interpretation of 88§ 142A-142D is reinforced by the
statutory language on the authority granted the Executive Office
of Environmental Affairs (”EOEA”) and its constituent agencies,
including DEP. EOEA and its departments and divisions are
required to ”provide for the management of air . . . resources

. ., realizing that providing . . . clean air to breathe is a
basic mandate” and to ”provide for the prevention and abatement
of . . . air . . . pollution.” M.G.L. c. 21A, § 2. The EOEA

mandate is not limited by the separate mandate to DEP in chapter
111, because M.G.L. c. 111, § 142B states that it ”shall not
operate to abrogate any of the powers and duties, as defined by
general or special law, of any agency or political subdivision
of the commonwealth.” Thus, the ~duty” to control air pollution
created by chapter 21A is over and above that created by §142B.
Chapter 21A does not require that this EOEA/DEP authority be

exercised through regulations.
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would simply be‘the responsibility of the Commonwealth to enforce
the freeze, instead of the City of Cambridge.

A SIP is a series of commitments on the part of a state.
The Clean Air Act provides that “[e]ach state shall have the
primary responsibility for assuring air quality” within its
borders. 42 U.S.C. § 7407. The initial responsibility for
enforcing the SIP -- including the parking freezes -- thus rests
with the Commonwealth.

Thi; authority can be delegated to municipalities, but such
delegation does not relieve the state of its obligation to
implement the SIP. 42 U.S.C. § 7410(c) (3) (1982). EPA
regulations clearly provide that any such delegation “does not
relieve the State of responsibility under the Act for carrying
out such plan, or portion thereof.” 40'C.F.R § 51.232(b). Thus,
the Commonwealth was not relieved of its responsibility for
carrying out the freeze provisions of the SIP when it purported
to delegate enforcement authority to the City of Cambridge.

If this Court concludes that Cambridge has not, for some
reason, taken the proper steps to authorize Defendant Teso to
implemént the freeze, the solution is not to invalidate the
freeze as Defendants contend. Instead, the Court should declare

that the delegation is invalid but that the freeze remains in

effect.
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IV. The freeze requlation applies to emplovee and customer
parking if any fee is charged.

Defendant’s final contention is that even if the freeze
regulation remains effective in Cambridge, it does not apply to
the Binney Street Garage because the freeze exempts employee and
customer parking. Nothing in the language or history of the
freeze supports such a construction.

There is nothing in thé language of the parking freeze
regulation or State Implementation Plan that supports this
interpretation of the freeze. The freeze applies to all parking
spaces in “commercial parking facilities,” which are defined as
any place ”on or in which motor vehicles are temporarily parked
for a fee,” except for residential or on-street parking spaces.
40 C.F.R. § 52.1135(a) (5).

The freeze regulation does not define 7"commercial” based on
who parks in the facility. Nothing in the freeze language
suggests that a parking facility is exempt if it is used only by
employees cr customers of a given establishmgpt. The only
question is whether a fee is charged:; if it is, the facility is
commercial and covered by the freeze. Indeed, a specific
exception is made for parkiné facilities to be used exclusively
by residents (and guests of residents) of residential buildings.
EPA certainly knew how to carve out exceptions based on the
identity of the parking facility’s users, but chose to do so only
for residential, not eﬁ;loyee or customer parking.

A further indication that the freeze as written does not
exempt employee parking can be found in the related regulations
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governing on-street parking. 40 C.F.R. § 52.1134. Those
.regulations include a #hardship provision” allowing the Director
of Traffic and Parking of the City of Cambridge to issue special
stickers allowing on-street parking by employees of employment
facilities in Cambridge. Id. at § 52.1134(f). This provision
was added at the request of the City of Cambridge, which was
concerned about the availability of parking for employees. 40
Fed. Reg. 25,152, 25,157 (1975). The need for on-street ‘employee
parking would not be an issue if the freeze left employers free
to build unlimited off-street employee parking.

Similarly, nothing in the history of the régulation
indicates that EPA intended to exempt customer and employee
parking. The first version of the freeze defined commercial
parking facilities as those #in which parking a motor vehicle is
permitted for a fee.” 40 C.F.R. § 52.1135(a) (8), reprinted in
38 Fed. Reg. 30,960, 30,965 (1973). Three types of parking
spaces were exempted from the freeze. The first was residential
parking facilities, defined as facilities the use of which is
limited excliusively to residents (and guests) of residential
buildings. 40 C.F.R. §8§ 52.1135(c) (1), 52.1135(a) (8), reprinted
in 38 Fed. Reg. at 30,964-65. The second was 7 free customer
parking . . . providing the parking facility is nct utilized as a
commercial or employee parking facility, and provisions are made
to restrict its use to customers of the establishment associated
with the parking facility.” 40 C.F.R. §>52.1l35(c)(2), reprinted

in 38 Fed. Reg. at 30,965. Finally, the 1973 version of the
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freeze exempted ”[e]mployee parking located outside of the Boston
core area . . . provided the employee parking facility is not
utilized as a commercial parking facility and the provisions of
paragraphs (h) and (k) are complied with.” 40 C.F.R.
§ 52.1135(c) (3), reprinted in 38 Fed. Reg. at 30,965. Paragraphs
(h) and (k) required employers to reduce the number.of employeeA
parking spaces by 25% and maintain a parking space/employee ratio
of 0.75 (or léss). Thus the original intent was only to exempt
nfree” customer parking and employee parking outside the Boston
core that was subject to other requlations -- and only to the
extent that such parking lots were not used as commercial
parking facilities for which a fee was charged.

This version of the freeze was largely upheld by the federal

court of apbeals in South Terminal Corp. v. EPA, 504 F.2d 646

(1st Cir. 1974). The court found that the freeze was not
arbitrary and capricious and that the ”exemption for residents,
customers and, in parts of the area, employees, would seem a
reasonable attempt to ameliorate the hardship upcn individuals
and businesses.” Id. at 671. Petitioners complained that the
regulations, despite what they said, encompassed residential
parking. EPA promised to amend the freeze “to clarify that
residential parking spaces, free customer spaces and employee
parking spaces aré exempt.” Id. at 671-72. The court approved

the regulation ”"as so interpreted but not otherwise.” Id. at

672.
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EPA ended up revisiting a variety of issues relating to the
freeze, both in response to the court order and based on its
experience implementing the transportation control plan. Changes
were proposed to “clarify the intention of the [freeze]
regulation.” 40 Fed. Reg. 8668, 8672 (1975); 40 Fed. Reg.
25,152, 25,159 (1975). There was no indication in the preambles
accompanying either the proposed or final rules that EPA intended
the changes to substantively alter the scope of the 1973 freeze.
The freeze, in its current version, no longer mentioned an
exception for free customer parking or employee parking outside
the freeze area. Although no explanation was given, EPA could
well have decided it was unnecessary to specifically exempt
#free” customer parking and employee parking ”not utilized as a
commercial parking facility” when the freeze exempted all free,
non-commercial parking. Any hardship for employees was further
mitigated by dropping the requirements of paragraphs (h) and (k)
that emplovers cut the number of parking spaces they provide.

Nothing in éhe history of the freeze regulation indicates
that the freeze was intended to exempt customer or employee
parking provided for a fee. EPA intended only to exempt free
customer parking and employee parking that did not take place in
commercial (”for a fee”) facilities.

Defendants claim that South Terminal supports the notion

that the freeze regulation exempts all customer and employee
parking, whether or not a fee is charged. As noted above, the

court asked only that EPA clarify that the freeze exempted free
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customer parking and free employee parking (which at the time was
covered by other regulations) as defined in the 1973 freeze
regulation. There is no question that the 1875 version of the
freeze satisfied the court’s concerns, as the court reviewed the
revised regulation and, on February 23, 1976, lifted its
suspension of the freeze and other parts of the transportation
control plan. 41 Fed. Reg. 10,223 (1976). The 1975 freeze
regulation as written, without any further embellishment with
regard to customer or employee parking, thus comports with the
Tirst Circuit’s decision in South Ierminal;

In summary, the parking freeze regulation cannot be read to
axempt parking spaces that are for customers or employees rather
than the general public. The test is simply whether or not a fee
is paid. If a fee is paid, the parking facility is #commercial”
and covered by the freeze. Thus, the Binney Street Garage is not
entitled to an exemption for any spaces for which any fee is
charged, regardless of whether the spaces are intended for the

use of customers or employees. ¥

CONCLUSION

pPlaintiff-Intervenors urge the Court to reject Defendants’

arguments and declare that the parking freeze regulation is valid
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and enforceable and applies to all parking provided for a fee.

Respectfully submitted,

Stephdnie Pollack (BBO 547472)

Stephen Burrington (BBO 556354)

Attorneys for Applicants for
Intervention

Conservation Law Foundation of New
England, .Inc.

3 Joy Street :

Boston, Massachusetts 02108

(617) 742-2540

Dated: November 7, 1990

Certificate of Service

I hereby certify that a true copy of the above document was
served upon the attorney of record for each party by hand or by

mail on November 7, 1990.
' Stephaéie Pollack (BBO 547472)

Conservation Law Foundation of
New England, Inc.

3 Joy Street

Boston, Massachusetts 02108

(617) 742-2540 .
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plementation plans to determine if short-
ages of fuels or emission reduction systems,
or any suspensions of emission limitations
provided for in the bill (including future
anticipated suspensions) would result in any
plan failing to achieve the national ambient
air quality standards within the time pro-
vided for in section 110 of the Clean Alr Act.
Where the results of review indicate that &
plan would be inadequate, the Administrator
would be directed to order those States to
submit revisions to their plans by July 1,
1974, which would achieve the standards
within the time limits. Two months were pro-
vided for the Adminlstrator to review and
approve or disapprove the plan revisions,
and an additional two months were provided
for him to promulgate regulations if & revi-
slon were not approvable.

House amendment

The House amendment contained a similar
provision.
Conference substitute

The conference substitute provides that
the Administrator will only review those
plans for regions in which coal conversion
under section 106 of the Energy Emergency
Act may resuit in & {allure to achieve & pri-
mary ambient air quality standard on sched-
wule. The conference substitute directs the Ad-
minlstrator to order necessary plan revisions
within one year after such conversion that
would set forth any additional reasonable
and practicable measures required to achieve
ambient air quallty standards. The plan re-
vision would have to consider whether,
despite the cosl conversions, the standards
could be achieved through the use of addi-
tional reasonable and practicable measures
(which may include energy ‘conserva.tlon
measures) that were not included in the
original plan. In allowing up to & year for the
Administrator of the Environmental Pro-
tection Agency to act, it is the intent of the
conferees to permit both the Administrator
and the States suficient Jeadtime to develop
adequate {nformation on the impact of coal
conversions, both effected and anticipated,
and to permit accurate assessment of the ad-
ditional messures required for State imple-
mentation plans.

The conferees expect that revisions under
this section will be required only after care-
ful consideration of & number of factors to
assure that existing sources which do not
convert will not be subjected to new require-
ments where such requirements are unrea-
sonable or impractical. In determining rea-
sonability and practicabllity, the Administra-
tor shall consider whether the source Is
presently subject to requirements, is on

.schedule and has expended or Is expending

funds to comply. In this event, no require-
ment shall be imposed under this section
which will require unreasonable sdditional
expenditures. However, where reasonable
measures can be imposed, without penalizing
sources which are In compliancé or sare in
the process of complying with the law, the
Administrator shall impose such require-
ments.

TRANSPORTATION CONTROL PLANS'
Senate bill

The Senate bill contained no provision
relating to transportation control plans,

House amendment

The House amendment would have direct-
ed the Administrator, upon application by
the Governor concerned, to extend untll
June 1, 1977, the date for achleving primary
air quality standards in any air quality re-
glon subje-* to transportation controls which
mandated a 20% or greater reduction in ve-
hicle miles travelled by June 1, 1977, or im-
posed any transportation controls that could
not be practicably implemented by that date.
The Administrator could grant further ex-
tensions until January 1, 1885, These further
extensions would be conditioned both on the

Coh¥e&ehce ?e@ok*‘
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application of all practicable interim control
measures and on the attainment of at least
a 10% annual jmprovement in air quality.

The House amendment would also have
directed the Administrator to conduct &
study of the necessity of parking surcharges,
review of new parking facilities, and prefer-
entlal bus/carpool lanes to achieve air qual-
ity standards. The Administrator would be
required to report to the appropriate com-
mittees of the Congress within six months
after enactment.' Until such measures had
-been explicitly suthorized by the Congress
tn subsequently enacted legislation, the Ad-
ministrator could not require them to be in--
cluded in an implementation plan, although
he could approve such measures if they were
submitted by the State. Previously promul-
«gated regulations requiring such measures
would be declared null and void.

Conference substitute

The conference substitute does not contain
the provisions of the House amendment al-’
Jowing modifications of the date by which
primary ambient air quality standards must
be achieved. The conferees expect the appro-
priate committees of the Congress to include
in thelr re-examination of the Clean Afr Act
scheduled for the next session of the Con-
gress, consideration of the effect modifica-
tions in new motor vehicle emission stand-
ards will have on the ability to achieve the
primary standards by statutory deadlines, 88
well as the practicability of various transpor-
tion control strategies within the time
avallable.

The other related provision of the House
amendment has been modified to provide that
only parking surcharges (rather than sur-
charges, management of parking supply, and
bus/carpool lanes) must recelve the explicit
authorization of the Congress before they
may legally be imposed by the Environmental
Protection Agency. The conference gsubstitute
would therefore continue to permit prefer-
ential bus/carpool lanes to be implemented
by the Environmental Protection Agency as
set forth in current transportation control
plans. In implementing requirements for bus/
carpool lanes, the basic responsibility rests
with State and local governments and trans-
portation agencies, and local hearings should
be considered for specific proposals.

The conferees note that the appropriate
committees with jurisdiction over the Clean
Alr Act will be reviewing the issues involved
in transportation controls in hearings during
the next session. The study mandated by this
bill of the necessity and impact of these spe-
cific transportation controls will be useful to
the committees in thelir inquiry.

In addition, the conferees direct the Ad-
ministrator of the Environmental Protection
Agency to review all the transportation con-
trols which have been promulgated or pro-
posed as to thelr eficacy and practicablility,
and to provide the approp-iate committees
with the results of that review in connection
with hearings during 1874.

The conference substitute would also em-
power the Administrator of the Environmen-
tal Protection Agency to suspend for one
year the review of new parking facllities. In
response to inquiries by the conferees, the
Administrator has provided a letter stating
nis intention to suspend these regulations
ander this authority.

U.S. ENVIRONMENTAL PROTECTION
AGENCY, OFFICE OF THE ADMINIS-
TRATOR,

Washington, D.C., December 19, 1973.
Senator JENNINGS RANDOLPH,
Chairman, Senate Committee on Public

Works, U.S. Senate, Washington, D.C.

DrAR MR. CHAIRMAN: I would like to re-sf-
firm for the record my understanding of our
conversation yesterday on the subject of the
“parking management” portions of EPA
transportation control plans. I hope this let-
ter will help to clarify EPA's position and
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that it will be useful to you in your continu-
ing deliberations in the Senate-House con-
terence on the Emergency Energy Bill.

1 understand that based on provisions in
the House Blll the conference commitlee
has consldered provisions which would by
statute postpone requirements of parking
management plans for at least one year and
that consideration has also been given to an
alternative provision which would simply su-
thorize EPA to grant such an extension. You
have asked what saction EPA would take
pursuant to such a grant of authority. As !
stated to you, our position it such authority
were ted would be to delay for one year
from enactment (l.e. until December 1974} -
the effective date of parking management
plans promulgated by EPA which would
otherwise go into effect at an earlier date.

During this year-long suspension, EPA
would continue to work with the States and
localities and to provide assistance to them
in developing plans which will result in the
necessary reductions of vehicle miles traveled
by automoblles which are required to meat
the ambient sir standards and thereby o
achieve compliance with the Clean Alr Act
During this year, EPA would not impose any
postponement or restraint on action by the
States and localities in furtherance of pask-
ing management plans of their own, and 1t
is our hope that we can assist the States srd
localitles in developing long-term strateghs
to achleve clean air In urban centers.

We belleve that parking management plant
can provide an effective tool toward meeting
air quality needs. Effective use of this toot,
however, does depend largely on the under.
standing and support of State and local o8- -
cials and the general public in the individua!
cities in question. Further review during the
one year suspension contemplated by M.
committee would facilitate better unde
standing énd support for such measures.

I want to thank you for the courtesy and
hospitality you extended to me and m§y ErA
colleagues yesterdsay.

Sincerely yours,
JoHN R. QUARLES, JI.,
Deputy Administrator.

U.S. ENVIRONMENTAL PROTECTION
AGENCY, OFFICE OF THE Ao-
MINISTRATOR,

Washington, D.C., December 20, 1973.
Hon. PauL G. ROGERS,
House of Representatives,
Washington, D.C.

DEAR MR. ROGERS: I am writing pursuant
our telephone conversation this morning cos-
cerning my letter to Senator Randolph dad
yesterday (with a copy to you) about IM
parking management plans. In that Jettee 1
{ndicated that if granted authority under tb
Emergency Energy Act EPA would delay untg
one year from now the effective date of psnt
ing management plans.

You have expressed concern that I referrd
-to parkicg management plans only In rels
Alonship to transportation control plsm
wheress the proposed legislation would e
also to review of parking facilities unée
our proposed indirect source reguiations M
I explained to you, our position with repert
to0 both is the same.

Very truly yours,
JorN R. QUARLES, Jr.,
Deputy Administrator.

Although the conferees do not belleve that
regulations on the management of parity
supply should be made gubject to prior coe -
gressional approval, they did conclude thatd
period for refining the criteria which will»
used In the review of such facilities and &
tablishing the administrative machinery ¥
review them should be permitted before [}
progrem is placed in operation. The confe
ence substitute provides that when the r»
pension authority i exercised, no parking
cllity on which construction is initinted b
fore January 1, 1875, would be subject ¥
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which is part. of a State mplementation plan, the. Governg
State wust. coneur”in the application to the Administrator:of .
Suvironmental Protection Agency. The Administrator shullicotulde
- the risk to the public health and welfare and nny only grunt the g
ponement if he determines thut complinnee is not reasonnble in Jght's
of the projected nseful Jife of the plant and nwgllul)glny;qf:n‘ugﬁ‘ !
erenses, ns well as other fuctors. Jle may: preseribe suel fntering 4
guirements as ny be regsonable, Tt s mtended Umt._tln,; ‘lllliﬁ|ﬂ,
address the inmedinte energy problem and the committos.doow Jpd
intend for any electrie generaling facility to be shut down in the e 3
Auture beenuse of . the infeasibility of employing required :onisi,
control measnres due to the nge of the fucility, The Congross Jutends
-~to yeview the Jong term energy problems. and-environmontal:isg
" during the remainder of this session and will consider.such ol
may bo justificd to allgviate the:problems presented.to fucli
“cluding power plants, which are scheduled to be phused: on
< : 2-New section. 110 also anthorizes the Administrator of :J3PA
. consultation .with the FIEA Administrator, to designato porso '
. whom fuel exchange orders should be it;sm-_:i to enhnnee protoctionet;
publi¢ health and:wedfore, Tt further yeguires the FEA Adminia:
tor to issue such orders within 45 duys after the date of ZTPA dealgas
nation, unless the FEA Administrator: finds that th omigiar
energy costs of such exehange will be excessive, TR z
In order to assure the Administrator of the Environmental- 1}
tection Agency an adequute supply:of information . on:the :typ
amounts, price, pollntion. charncteristics and ullm-ulm)rof.lwuﬂ,__.
fuels, it. is expected that hie will have necess 1o all du!y n\',aﬂqw
the Administrator of the Federal Energy Administration, 5
; Sneh informution will: nssist. in effective and timely: pord
of the Administrntor of EPA's function under this Act, 3
~The commitiee expeets that both the FEA and EPA Admin
tors will facilitate intepngency cooperation and informntion exchulg
“EPA s expected to-establish.n permunent Jaison in the’ofMus 6141
FEA Administeator for the durntion of the energy’ shortage:sitik
tion and the FEA Administrntor is expected to do the same ul'lg“!
“Ihis mny reduce the confusion -which ean otherwise beexpegtod;
result. from those decisions ench agency is required to muko=Ujg
statutory anthorization. .o oo S 1A

0. econ

_—
X

LGSLES

—

! -
. .
M B .

3. IMPLEMENTATION PLAN REVISIONS ' i
[ SR f . .. R

SR OREGC

The only change made by the:committee in this section of-the
from section 20270
r8quireme’

a2

&

, ns veported by the conferees, is.£16:04
tion-of 0. That, at Jeast:one: public. henring. b

a .

i

R

Toley s o

" wourees which are in complisnee or are in the process of compl

zov pequirement yelnting (o ninnagement. of parking supply
epentipl bus/eappool Innesa . o . . .
-t ol other vespeets this section s ddentical to section 202 o
NERURNIE ‘ '
_ This kection provides that the Administrator will only yeview thos
_i"plnl"‘ for regions in which conl conversion under section 119(h) o

oy ])n.

“ o e Clean Adr Act nny result in n failure to achieve n primary anbien

£ pir qunhity standard pp gehedule, 'The bill divects the Administrator t«
< arder necessary’ plan-revisions within one. yéur ‘after’such donversior
“tlwt” would: set. forth any additionn] yeasonable and practicable meas-
Carek required (o' nchieve mobient air quality standards. The plan ye-
yvisfon avould huve taseonsidor 'whetlior, despite the conl conversions
= the primary ambient standards.could be achiéyed throngh the use of
“ndditionn] reasonnble and pructicable measures (which way include
Ceperpy conservation measures) that were not included in the originnl

S plnn In allowing up to o year for the Administrator of the Environ.

T nental Protection Ageney to aety it s the intent. of the committee to
Cypermit hoth the Administrator and the States suflicient. leadtime 1
develop ndequate informntion on the impact of conl conversions, hoth
L eftected and anticipated, and to ])crmil. necnrate assessment. of the
~additional meansures required for State implementation plans, '
©The committeo expects that revisions under this soetion will be re-
—dptitred only after eaveful considerntion of a number of factors to assure
¢ that existing sources which do not convert will not. ba subject to new
- fuiiirements where such requirements are unreasonable or impracti-
' vn{. In dotermining reasonableness and practicability, the Administra-
_for khnll consider whether-the source 18 presently subject to roguire-
= ments, I8 on schodule and has oxp(end(-({)' or is expending funds to
eomply. In this event, no requirement. shall be imposed muﬁ\.r this see-
- tion which will require unrensonable additional expenditures. How-
- ever, where reasonable measures cnn be imposed, without pennlizing
' in i ] ying with
2 the Inw, the Administrator shall 1mpose such requirements.
“ Seetion 8 of the bill amends scction® 110 of the Clean Air Act to
include o provision that parking surcharges must receive the explicit
mithorization by Congress by Inw before they may Jegally be imposed
by the Environmental Protection Agency, The Dill wounld, however,
contine to permit preferentinl bus/carpool lanes to be implemented
¥ the Environmental Prot ection Agency as set. forth in current trans-
portution control plans, In implementing reguirements for bus/ear-
ool lanes, the basie rvspunsibilily rests with State and Joeal govern-
Mentw nnd transportation agencies, and local -henvings should be
conkidered for spocific proposals, ‘
(‘ll{lt:‘l‘il'.(‘:-'(.\,"\‘\'li‘l‘]m;)l‘m“(zs'!!Nt! the ll’ul}l\if' Health und Environment. Sub-
wontroba i Tenvis l’ﬂl((i\ 1g\\ 1:1;; the 1ssues ln\'nl\'(_-d n .tx'nn'spm'tnhnn
e llni;“.b'l]m?ml the rcn‘ugmdvr of' this session, The sm‘(l'_\'
trunkportution econt l-)l N -!li(' ]m“lts"'v and jmpuet of these gpecific
: "“J"ir\'- . ontrols will he useful to. the subeommittee in its
nu-u'.'l :.Ild(}::.:32,’_.:z:;;,C(){‘):;:i‘.tt‘ctd"'.(‘.c-"ﬂ”-w:Admi“i-S' rator of the Environ-
which have been n"(:,,‘,‘, ]‘:.‘( ‘(;) review x}]l the transportation controls
teability., and tol - ‘.']e:"u‘- or proposed as to their eflicncy and prac-
of that Saolhd provic e the approprinte committees with the results
ok review an connection’ with heavings during 1974,
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The il wonld anlvo empower the Administrator of the Envirgy:
mental Protection Ageney to suspend for one year the veview of jeic
parking facilities, Although the Ageney has already promulgated s

ulations suspending such nctivity, the conmmittee wishes fo 'l’(‘(-'nl_j)h!lli“‘
-7 Although the’ committee*does: not believe, (1)
L e Vs LIS R 4 A ] BRI N :r“’z.' PREP- By
ggmont of parking*aipply-should e made nb
" "and establishing the adiministyntive machinery to veview ther
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_ ‘ Pl 93-319

Trhe eonference substitute amends sm‘(i(m. 202(LY (L (B) of the

Cléan NirAel to establish o nm.\‘imm.u vmissm!nAslu'udnrd for oxides
Sl pltrogen of 2.0 grums per mile applieable nationwide to 1977 model
srar-putomobiles. This defers the. provious statutory standard of-0.4, -
gramajur mile of oxides of- nitvogen intil the'1978 incde) venr, No nd-
mida(ralive suspensions wonld be’ possible “from either the 3077 or -
407 stnndard, While the 1977 modul years standard is o maximum of
20 jrbns j[»or mile nationwide, California vetnins the right under sec-
dion, ;,'()ﬂ](), the Clean Air;Act to seck & waiver for a more stringent.
Wubdnrgde - .0 s s e T e E HE A
;'h!l)(s"iz'iylnpni,l(dc i coneerned ‘with . what. mny ‘be unwarranted or, at
Jonst, antimely changes in EP AR certifiention test procedures for new
‘wmtomobile emissions, It is intended that. uncertainty as to require-
- juenta for compliance with such standards be minimized. Any changes
“in fesb procedures shall be Jkept to an nbsolute minimum and should
i only wheroe such clmnm_-a unprove st rumentation, roduce cost
- of toating or.improve the relinhility and validity of the fest results.

its continued support for a moratorinm on EPA’s parkingan
_went regrulations until January 13078, = T =z
‘ : ity

mana
gressionn) approval® the committoe has concluded t)lml n,;{ (

- refining the eriterin which will e wsed jn 1he review of such 5

¢ o0

be permitted before the program is placed in o!i(\ljntimi;"],‘hdbl!l"zgm"
vides that, upon exercise of the suspension’ am 101i(Y. N0 parking 4,
cility on which construction s initinted hefore Janua ry 1,107, way
be subject to review for its impact on nir quulity nx'n result of ‘apy
Environmental Protection Agency vegulations on the managomen(

of parkinggupply, -~ o o :
In adopting these provisions, the connmittce does no intend to gyl

- S Al . . : - ~ ~ iae, s e e BERERINN o e . + = e, A -
cplemi T I T B i e = g Bocti i ' ing amendments’ which are identical
B Phie Bection; Nike kuétion 203 of 5..2580, nmeinds section 200 TR fhis poction contains conforming smendm :

or oo o

* Cloan Air"Act (o continve the eminsion standardy vAtablishei:by el A ! WeTe €0 2589, ns roported by

Admi’rlx‘ilstrn'ttor fo; ]]075_'model year automobiles dmiing.’t)};ggmz?? : yhe coniere O T T T R e LA

ear, The eflect of this provision is to maintain in the 1 modo] yeg) E o . Y TErT A e ey erer” AT A s AT
i Federal 49-State atmlxdnrd of 1.5 grams per mile ‘'of hydrocar oAy % % - REO. 0. FROTECYION OF FUBLIC JIEALTIL AND ENVIKONMENT
15.0 ‘grams per mile of earbon monoxide and 8.1 grams per mils

oxides of nitrogen, und a standard for Californin of 0. gram .
mile of hydrocarbons, 9.0 grams per mile of enrbon monoxide, nnd.
grams per mile of oxides of nitrogen. These standnrds apply ta.ant
mobiles produced by o}l manufacturers, whether or not any individya
manufucturer had applied for or received n suspension under section®
202(b) (5) previous to the enactment of {his seetion, @ v _ . - Co s

~ The bill provides that after January 1, 1976, an nutomobile 1LY o - ‘Thixsection contuing provisions relating to various cnergy conserva-
fucturer may seek a single one-yenr suspension of the atalu!or{fﬂ,&n : - low wtudies, which in all vespects except one., nre identieal to those
ards for hydrocnrbons and earbon monoxide applicable to the 1 = owhich were contuined in’ section 206 oil.S. 2589, as reported by the
model yenr. The Administrator would he required to establish intepim? Lonforees, o .
emission standnrds for 1977 mode) antomobiles for hydrocarbons and The committee voted to delete subsoction (d) of that section (por-
carbon monoxide if he grants the suspension. el e e T i1s. - Aulning (0 the Tijuana-Vancouver high-speed ground transportution

In authorizing the suspension for the 1977 niodel yenr, the confa oW - Eyatem atudy). In doing so, the Committee did not intend to express

point out that one of the considerations ndvangm] by Judge I_;eynntba l — Wy opposition o such o study or system. Rather, the couﬁuil(ee de-
In remaining EPA’s decision not to authorize n” suspension ‘of ‘thé= Yeted the provision hecanse it elt that such a sludsv could not be com-
1975 standards for one year was that adyerse fuel cconomy -wonld ¥ 'l' eted withing the thne frame of the provision as intreduced or within
deter consumer purchasing of new automobiles, resulting in gmﬂoi‘ w period of ‘existence of this Act, In addition, it wus the committee’s
retention of old automobiles with incflicient pollution control [ oviook w2 belief that additional mntters such us consultation with State and local
4s Judge Levanthall pointed ont, this might lend to a situation Zeftek= dgencles ndditionnl eriterin for the study and approprinte time frame
whereby deninl of a suspension would result in greator total uotual Y S And gutlicient authorization of funding ghould De the subject of hear-
cmissions of all cars in use than wonld be the case if & sus Yengion wara . ' s by ahapproprinte subeommittee of the Ifouse Interstute and
suthorized, Seo /nternational Ilarvester Company, et al. v. Luok aavign Commerce Committee, .. < . oL - Yoo
shaun, 478 ¥.2d 615, 638-634 (Kcebruary 20,1073). 71 the Admin U N : -

tor is asked to authorize a suspension for HC and .CO for model
- 3977, and if the country is experiencing an energy crisis at the 3§
suspension is requested, the committeo would expect the Administre
to weight carcfully whether the application of the statutorystanda

- fo thoss which were contained in Rection 204 of S.

e e

STk section containg provisions pertaining to studies, fuel alloca-
Hop, nnd the filing:of environmental impnct stutements which are
Adentlenl to those which we.contained in seetion. 205 of S. h&9Y, ns re-
gartad-hy the conferees. co o o :

REQ. v'l.‘l'lNlill(iY '(‘.ONRI’.R\'A')‘ION srony ..

.

e

L L BRC B REponTs. L L
PR o e R TR SR AR TN LU
i | %'fh kection provides for a yeport by the EPA Administrator on the
3 ther the j : 4 " ;1:11)_(-ngnliun of sections 2 through 7, a provision which is substun-
wou]d ’-csultnl smjﬁganct ?1lcmpse in ‘fue-lconspmptlon.: - Ally N“lllllll‘ to ‘hﬂt (‘Oll‘ﬂln(‘d m 8(5(‘“0“ 2070f S- 2589, u8 n'.pOl't(‘d

- L 3 s confepves, ‘
R 3293




- ENERGY SUPPLY
. P.L. 93-319
Confer nee substitule - v i ‘ e
8ection 4 of the conlerence substitute .rq’f.x.\ius the {n'm'i.simm of the
- House-puesed bill pertnining o a probibition” on 1

= e ilnp(_r.g?‘ of
'Frking surchuyges by -the Iinvironmental Protectign” A gefitypEdu- -

. LEGISLATIVE HISTORY
) P.L. 93-319

- MHouse bill . ... N SN TIE ST ST I ,4‘..,‘: SRR
Scetion 8 of the House bill provided that 1)

T reviom those State daplementntion’ plans § ority for- LA ta suspend for one year theaphlicability of its pavk.:
“yeview those State mmplements 5 {

! . AThchFUSERE ng mnnugement regulations.(both .ander: its {ransportdtion . control, ”
plication of scction 119(h) of the Clenn Air Act to nources converting «nd indireet sourepaggulations), und the requirement forat Jeast one -
10 coul muv result in w fuilure to nehieve w nationnl prisnry pinbimg “ public hearing prior to the imposition by 12\ of any stundard, plun, "

“air quality standard on schedule, The bill directéd t];p..AdmnﬁM’-&%‘r 3 < or pvquirament portaining to purking munagement or exclusive car-
to order necessnry plun revisions within one year aftersouch convangos; _pool/bus Innes, Thieconforees nole that on Janunyy. 15,1974, the Ad-%

“that would set forth uny additionn) veasonnble and pructichla iy e " ministrator, of EPA, published rogulutions in the; Feders] Register,
unes reguired 1o nchieve nmbient nir qnnlu-.“. standnvds, 'l_flug'p]_@q_‘m"b - Jmplonenting thefirst :two provisions.which \\’c;:y,idclltigzl 1o 3.];95(;
sion would have to consider whether, despite the conlconversion,j C eontnined in S, 200 0 reportod by the conferees,, o S bl
nutionnl primary nmbicent standords could be nchieved through the us 7 With verpect to yovision of Stata implenientation pluns, scction 4
of udditional yeasonuble-and practicable mensures (which nay induds of the conference substituta busically follows the Senate amendment
energy conservation measures) that were not included in-the original - version of the provision with certain modifientions intended to empha-
plan. In allowing up to o year-for the Administrator of the Knvirgns 258 izo the relutionship between this provision and the provisions relat-
mental Protoction Agency. to net, it \\'us;thc intent -of ﬂm;]io'uqa;m % Cingr to conl conversion, As soon ar practicuble ufter ennctment, the
permit both the, Admnistrator.and the States suflicient Joadines " FPA Administrator would be roquired to reviewapplicable imple-

" obtain :adequate. infornation on the:inpact of .conl-convorsiong,ig “mentation pluns’und ‘report to oach State ‘whether such plans could
cffected mnd unticipated, and 10 peymit accurate assessinent of ¢ . Y yevired with respeet Lo stntionary source fuel burning'installntions
tionnl mensures yequired for State implementation ‘plan and their suppliers without impairing the State plan’s effectivencss to
Senate amendment - 7 ' ity ke e Do *“pttain and maintain the national ambient standards. States could at
" “The Administrntor was required to review State ni quality i"ﬂ]" _"“‘r" "i',““ ”‘”,"‘“f"“" T““’,’ﬁc their plans, I1f effective to attain and mgin- -
mentation plans to determing whether or-not less rostrictive omimjol _ . Tinln b d '““"l“”‘“ ”fn"‘gnf) 5""}“‘]""““» such revised plang would bo
limitations cun bo applied to fuel burning stationury sources in dulfdj : - required to bo approved by the Administrator,

>
-
19 gt

nated air quality control regions without causing or contributing e conference substitute differs from the Sennle amendment in that
concentrations of aiy pollutants in excess of applicable: primal . the Administiator’s plan review nuthority is not restricted to air
quality standardg, ot e e i e : - - quality control regions in which the nationa) primary ambient stand-
Ench State vetnined the nuthority to determine whether rdi nro being exceeded. This change, lilke the whole provision, it in-
- the busis of the roview by the'Administrator, a revision of any-usjuels }"ngl«-d to permit a mechanism hy which EPA’ clenn fuela policy ean
of applicable implementation plans is appropriate, Should the 8t * n'nplpmonted fo the oxtent that Blates agree to do so and by which
decide to revise emission limitutions, the Administrator would b conversions to the burning of conl can bo effectuated moro readily
quired to nct. on the State’s roquest within 80 dnys of submission comirtent with requirements of the Clean Air Act. I
: the State nest mn Sy ‘ SR I R L i
C - RANSPONTATION: CONTROLS. - < | . l'BLCTION. 5, MOTOR VEINICLY. EMIKSIONS :
. KTAT _ - . House bill e T : '
- oy Phe Honso bill amended soction 202 of the Clean Air Act to continue -
S the emission standnrds establicshed by tha Administrator for 1975
waodel yenr wnutomobiles during the 1076 model year. Tho effect of this
Provision was to maintain in the 1976 model year n Federnl 49-State
M u.nclunl of 1.5 grrnms per mile 'of hydroearhons, 16.0 prums per mile of
3'?31’?{. monoxide and 8.] grams per mile of oxides of nitrogen, and a
! ;; «;x.ul standard for Californin of 0.9 gram per mile of hydrocnrbons,
0 '.mmu per mile of carbon monoxide, and 2.0 grams per mile, of
»:);:‘."l" “’f mtrogen. These standnrds would apply to nutpmobiles pro-
_ lmn"l ))l all manufucturers, whether or not any individua) manufac-
: hud applied for or reccived a suspension under section 202(b) (5)

Il ovae bill . . . R Pt

Section 3 of the House bill amended section 110°of ‘the Clean3A
Acet to include a provision that parking surcharges must receive e
plicit authorization by Congress by law before tlwy"mny?'lel;nll}'?
lmposed by the Environmental Protection Agency. The bill would, 355
however, continue to permit. preferentinl bus/enrpool lanes to be dmus
plemented by the Environmentul Protoction Agency as set forth*n?
current trunsportation control plans, S -

‘The bill ulso empowered the Administrator of the Environmunt
Protection Agency to suspend for one year the'review of new purkil
im‘i]itif‘s. A P -;':4.:' K Tt ) ,‘

The House bill also provided that no standard, plan, or require
Telating to munagement_of purking supplics or preferential” - Previous to the enactment of this section. - . . v .
ool lanes could be promulgated after enactment unless therg § -Vl Houge bill provided that after Junuary 1, 1975, an automobile
a pblic bearing on such requirement, plan, orstandard in tho a4 . 3‘::3'“““"0!‘ may seck a single one-year suspension of the statutory -
ares. oo Ve W8 v -I077 :"rd? lfor hydrocarhons and. earbon monoxide applicable to the
Senate amendment, . ; lﬂol‘inl\o:x?\is"q'g‘.(?x?sa}:\?l;}g:sn;z: s;xﬂ-:;t;r w?u]]d lic _rc?uircd ta, estallich

v . . . Rt X ¥ mode] au ile * hydr -
..I\ooounppuble Provigioniy. - vi ~* Il and carbon monoxide if he grants thczus}(])m::s)iﬂ:: for hydvocar:
‘ B8 |
RS

i +3319
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I such designation, unless the Federal Encryy Administrutor di.-icr-
n.nwa after consultation with the Administrator Of. the Environ-
nratal Protection Agency; that the costs or consumiptlor! ofiuel', r-_e- -
.Ming from requiring sych e_xphange,lyylll b_e excessive..rj ¢ o i
#{k)(1)3The>Administrator--shall ‘study, :and _':jeport -to: Conmtess :
. later thun six months after the date of enactment of thia_accuon,..__
~ith respect toq_”.‘:.‘ B i C e 4._‘.; st D _ . . . -
"< :%(A) the present and projected impact of fuel .shoi'tageg-and_,v‘,;
"% fuel allocation programs on the program under this-Act;-- .. - -

* i *(B) availability of continuous emission reduction technology - i

.- (including projections respecting -‘the time, 'cost, .and number of

*“-units available)-and the effects that continuous cmsssioxx rodue- -. .
- tion systems would have on ‘the t{otal environment ‘and on sup-: "7

.- plies of fuel and electricity ;-

“(C) the number of sources-and locations ‘which must use

:. puch technology based on projected fuel availubllity data; -
c s *(D) a-priority schedule for.installation -of .continuous emis-.
. :z-slon reduction technology, based on public;health or alr guality
" “(E) evaluation of availability .of technology. toiburn;mu--
;- nicipal solid waste in electric powerplants or. other. major.fuel
- burning installations, including time schedules,’ pr.iorities,» anal-
. ysis of pollutants which may be cmitted e(includmg.xth_osc'.tor

which national.ambicnt air quality standards thave:not been
- promulgated), and a comparison of health benefits .and -dotri-

ments from burning solid .wastc and of cconomic cosis;: "

. “(F) evaluation'of.alternative. control strategics for the at-

tainment and maintenance of national umbient air quality stt}nd-
- ards for sulfur oxides within the time for attainment pregcr:bcd _
- in this Act, including associated considerations of cost, time for
attainment, feasibility; and effectivencss:of csuch’ alternative .
contro) etrategics us  compared to atationnry'souxjceffuel..qnd
. emisslon regulationn .- - om0 L E < .
“(G) proposed priorities, -for continuous cmission: reduction
systems which do not produce solid waste, for sources which are
least able to handle solid waste byproducts of such systems;’
“(H) plans for monitoring or requiring sources to.which ihis -
.. scction applies to monitor the impact of actions under this scc-

tion on concentrations of sulfur dioxide.in the embient air; -

and . o ca e e oy

“(1) steps taken pursuant .tb authorily of section :_llO(a)(S) )

(By of this Act.” .~ " 7 e
“(2) Beginning January 1, 1976, the Administrator shall publish
in the Federal Register, at ndﬁ less _thnnxonc-'lh.undrcd~nndreighty-day
watervals, the following:” . 7 L o e
- “{A) A concisc summary oj.progreds,&epqrta ;which:,arevr'e-
. -which subsection (c) applies.. Such progress reports shall ré- -
‘;:.port on the slatus of compliance ;with all requirements which

. bave been imppacd by the Administrator under such subsection.

CALET L : 1,280 e

R R L R WA Fal

- \BEC, 4. “IMPLEMENTATION ‘FLAN HEVISION

“graph (8) by inserting “(A)" nfter *(3)"

.quired to be filed by.any person or gonrce owner .or operator to
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“(B8) Up-to-date findings on the impact of this sérliuﬁ' upon—
2D ‘ applicable implemcntntion-_plnn'sA-nnd-‘:
oot (i1) “ambient air guality.!. =

e

[t ]

(n) Scetion®3110(n) ‘of _AtAl‘ié*Clcnnﬂ"Axir;Ac@‘f‘;is_{_nmc as

r.

thereof the following new subparagraph
"

7 (B)-'As soon ‘a8 practicable, th

¢ »aﬂd,ﬁlip'ibirntor,-g}'inn,gcons'

: _"'ﬁiStent"with-'th'é‘ purposesof this Aét and the Ericrgy Supply and -

Environmental Coordination Act of 1974, review cach Btate's ap-
" -plicable implementation plans and report to the State on whether
. Buch plans can be revised in relation to fuel burning stationary
“ sources (or persons’supplying fuel to’such-sources) without in-
- terfering with the attainment‘and ‘maintenance ‘of any nationat
"' ~ambient air quality standard within the period permitted in this

i< gection/: If the'’Administrator dotermines that‘any.auch plan can . ...

" - be'reviscd, he shall motify the ‘State that a plan'revision may be
"~ Bubmitted by the'State *Any plan’revision which is submitted
- by the State ghall, after ‘public notice and opportunity for public
- hearing, be approved by the Administrator if the revision rolates
"~ only to fuel ‘burning atn,tiohnry sources “(or ‘persons’ supplying
" fuel to such sources), and the 'plan as revised complies with
* “paragraph (2) of this ‘subsection. 'The-Administrator shall ap-
~ prove ‘or disapprove any revision no later-than three months
- after its submission,”# " T e S e o
(b) Subsection :(c) of scction:110 of the Clean Air Act? js
. amended by inserting “(1)” after “(c)"”; by redesignating para-
. graphs (1), (2), and (8) as subparagraphs (A), (B), and (C),
e rcspegtivc)y,;and_by»adding at the-end thereof the following new .
. cparagraph: . T T or o o s B
- “(2)(A) ‘The Administrator shall conduct a study and shall
.submit a rcport to the Committec on Interstate and Forcign
Commerce of the United States Housc of Representatives and
. the Committee on Public Works of the United States Scnate not
" later than three months after date of enactment of .this para-
. graph on.the pecessity :of  purking surchprge,. management of =
~ parking supply,’and preferential bus/carpool lane regulations as
... purt of the applicable jmplementation plans required under this
. 8ection to achieve and maintain national primary ambient air-
. quality standards.. The.study shall jncluﬁe ap .assessment of
. the economic impact of such regulations, .consideration of al--
ternative means of reducing total vehicle miles traveled, and an
+.-assessment of the impact of such regulations on other Federal
- »..Aand State programs _dealing with-energy -or transportation. In
~ the course:of such gtudy, the Administrator-shall consult with
other Federal officials including, but not limited to, the Secre-

oy dgbrens, ¢ ET e o b s
. b 18670—8. r e,

et 281

 U.8.C.A
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| the Fedeyal Energy Administrator, ulxq

Invironmental ()lﬂl]i!)’. ‘
ot n may be required by the
his subscction us a purt

ary of Transportation, '
':.‘;ncy()lminn:m,of the Council 01.1 lumuu

“(B) No parking surcharge :eg]) b
. Administrator under puragrup}n ( Lo
+.of an:applicable implemcnu‘xt:‘%n plan, -
" regulations previously requ. re L
: noi'd_;ppon the date of enuctm

t of -this subparagraph. This

= raph shall not prevent the
S :::!;::lfin; surcharges if theiyarlir:
" . State us part of an ap;.)lfcnble mp
S .istrator may not condition appro
" submitted by a State on such p
" charge rogu!:f;‘t‘iloxn.. "
. he minis
ury(l(f)lﬂ?lb, the effective date or appp)¥
Fo B ek PE i of an applic
" sgulations be a part ¢ >
. ::;l:‘o?é or. promulgated under. t_hx:‘;p
_ihe .authority .under .this subpgrax s
- Administrator: from: ;npp_rpvinxfi:ucaj,- n}} of an. &
. adopted and.submitied.by.a Sta f‘ﬁ"lp""e':ic’r‘éisci
;.l 4 tation plan: If the Administrator
. "Kncz?thiu"subparagrnph, _regu g
. analysis of the impact of propose ;;
" “struction which take-;cf!cct:..on.or..w
‘not apply to,pnrking:fuc_muc;ﬁqn:- :
~initiated before Jnnuaryi,gﬂ_ o ruph-—- -
" 4(D) For purposcs of this parag harge' ;
""" “({) The term ‘parking.surc

permitl or other prior, 'npbrovn!,‘-l_sau;ance:o! w
: conditioned on air quq]ity considerations. :

rentinl ' ' 1l in-

“(iif) The term ‘prefercntial b,us/cnrp«:iol l?r;zcs::mom

" clude ‘any requirement for the setting aside (t) o rrory
;'a:cs of a strect or highway'on a permancnt o

vih,
busis for the exclusive use of buses or carpools, or both

irement, relating to manage-
et zct?nd:;‘:;pxl))l::; ;);'erfizzntial bus/curpoo} lunes zﬁﬂl}:,
e ot‘pmt":lg*'aftcr the’ date of enactment of this pur}"agroyr;w
by promulgf\ fstrator pursuant to this section, unlesa_sxixc :hich
?l'x?go:(::;nbe'en~'subject'ed.to a_t.legqt ogefr;t;b::; i};;nrr :ai N
" has 1d°in the 'arca affected ‘an ‘wh
it hl:lgiih;i:‘el: 'ianri:xc?x’ arca. - 1f substantial .c.hsr;ge‘s‘ eaarre-
:::éiez?lsowing public. hearings, one or more additional

i " .
ings.shall be held in suc!\ area after such notice.

1282

y 3 harge .
‘All parking surcharge .
by the Administrator shall 'be .- 77

Aphn ,
he Administrator from umm‘l;g'w; )
re doAptcd'_avnd‘vsgbmittcd ¥ %
entation plan? 'I‘hc.Admlmn

val of any implementation p ur- f
lun’s iﬂ_clgding o parking su -

or is authorize spend until Janu<
ate Puthmllizc.ffbiﬁ‘;l;?:fx any rogulations
or any requirement that
ble iinplcmcntntlon. plan
section.. The cxercise of
h ;ghall ;not prevent. ihe_:é_
gulations if ithey-are= .
c ppliguble im-
the authority

ions.. requiring .a review or
latlg’ax:'iihgqiacilities bLefore cor;;
fier. January. 1, 1976, shall.
hich .copstruction has peen

cgulation’ means a

ition’ ny tax,
lation imposing or requiring the imr{osltxor;:(;uo); tox,
surcht ve, fee, or other charge on parking sp : .c)\icleu.
| Burchﬂl‘.&e. c.! for the temporary svtqrnggqu mqtox; vhan o
.ot}.:‘cx:iux fzI‘ahzst(‘erm ‘management: of parking supply i?ity i
;' ' clué:: lny requirement providing that any new fac

ces shall receive &
" taining & given pumber of parking spa A .

‘the following pu
‘8EC, 6.:
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SEC.5 MOTOR VENICLE EEMISSIONS,

(1) Scetion 202(h)(1)(A) of the Clean 'Air_Av_l ¥ s amended |
striking out-*1976" smd;inms}ling'."{_n' licu, !!xcr'_euf""_l}l77"; and )
“inserting after v(p)» the' 1 ol!éwl,nt(__':;~.’(‘.‘Th¢'_-'res’(ulgtiorj’q‘ under‘subse

~+ ton “(a): applicpble 10 ;emaslony of fearbon mionioxide and “hydr
‘carbons f rom Hght¥duty vehicled-a d*engines “marufactured duri.
model years 1976 and 1076 Bhall contajn standirds which arc ident
cal to the,interim»stuudgxrdg;which ‘were prescribed (as of ‘Decemby
T, ]973)_’uiadcr"pnram‘uph'.'(5)'(_;4)7"0{:thia’hubkectibn'jfof light-dut
-vehicles nnd engines manufactured during model year 1975.”. -
:{ (b) Seetjon: 202(b) (1) (B) of such -Act *® i amended by strikin
out “1976" and Inserting in lew thereof “1978”; ‘und by inserting af
ter “(B)” the following: [“The regulations under subgection (n) ap
plicable to emissions of oxides of nitrogen from light-duty vehicle.
and engines ‘manufactured during mode] years 1976 and 1976 shal
contain standards which are identical to the standards which wer
preseribed (as of Dcccml)cr 1, 1978) under subsection (a) for light.
‘duty vehicles and-engines ‘manufactyred during model year 1875
The. regulations under subsection (a) applicable to emissions of
*oxides: of nitrogen- from light-duty vehicles and engines manufac-
tured.during model year 1977 shall contain standards which provide
--:'that such -emission from such vehicles and engines ‘may not exceed
2.0 grams per vehicle mile” o T :
" (c) Beetion 202
lows; , - . ..~

('Ab) (§)(A)'6f such Act? is amended to fcq_d a8 fol-

“(6)(A) At any time after January 1,197, any manufacturer may
“file with the Administrafor an application requesting the suspension
~for one year only of the effective date of any emission standard re-
“quired by puragraph {(1)(A) with respect to such manufacturer for

light-duty vehicles and -engines manufaclured jn mode] year 1977.
" The Administrator shall make hig determination wit), respect to any

days.” If he determines,: in accordance

ubsection, that such suspensjon should
be grapted, he shal) simult,

ugribc by rcgulntlou"!nterlm‘-emluhioh standards ‘which shall apply
(in lieu of the standards required to bc'prcsqribcd by puragraph (1)
‘(A) of this subsection) to emissions of curbon monoxide or hydro-
“enrbons (oy both) from such vehicles ang engines manufactured dur-
Ing model year 19777 - - - I B

(4) Scetion 202(b)(6)(B) of the Cléan Air Act? repealed and

pllqrqgrapha .redesignated fccordingly,

‘CONFORMING ‘AMENDMENTS, sl _
(a)(1) Scetion 113(a)(8) of the Clean Air Act? js_amended by

striking out “or" before “112(c)", by inserting a comma in licu there-

of, and by inserting 'aftcxj “hazardous emissions)” the following: *,
or 119(g) (relating to energy-related a

or11a( uthorities)”,

. BEA N IBU=ILINA) ;- . g3 U.B.C.A. § 1857—1(b)(5)(B)
9. 2 uscA | 1867(—) b;zl By, 5 Ly .8.C.A. 5 18 . )
b UBCA T 131y )(5\).} SRR DECA 1 16— ('.‘S“).' :
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[ 40 CFR Part*52]" " cedures which, if approved, would
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APPROVAL AND PROMULGATION OF ' " .The- original transportation control;”promising ~the effectiveness ‘of thes ;i

,‘MPLEM,ENTAUO_N' PLANS - 7' " -plans called for the management of park-% parking review requirements in terms of h:
:Proposéd Améndrents to Parking .~ ing supply regulations to become effec- alr quality objectives; and to encourage

Mansgement Regulations - ?g‘vm than Jan\tth 1974. However, -~ locdl areas‘t:) dlevelo& t.heui own tg;trg‘z?( o

: 3 - r of 1973 the Emergenty Ens%-management plans to‘replace ¢ Fed-

et N e b Protection STEY bill passed by both Houses of ‘the " eral review régulations, It is the Admin- |
Agency, e : - Congress granted the Administrator :of - istrator’s. firm i desire "that” local areas %

~

potential owner/operss &
tor of a parking facllity while not coms -

T

. L‘ﬁ?.‘;,‘}‘,’j:eg??‘mggﬁgg-*me Environmental Protection Agency the . ;devélop parking management plans con-
s ToF 30 Ynajor. utm-'m:"mthority'wmmnd*the parking reviewsisistént witli, their local ‘problems and:
' uirements - until - January 2 1, 1076:% needs: with :réspect 1o both air qualityys

mulgated
éantrol pls Tor 3 t
_%'m’“,:‘ﬁ;e“‘;mtg?m%ﬂegfxfﬁ Teoiah the bill id not become law &t improfement, and_socloeconotnlc devel: o
*~-designed -to help provide the necessary > that time, the Administrator regarded !Qﬁopment;such plans, if adequate, will be-;
7 aontrol - of «. photochemical ~ oxidants 188 firm . Congressional guidance onthe. &pproved by the:Administrator and re-%y
% smog)"and“‘wbon'monox;de required parking % managemnént - issue." Cons‘ee&_pla_co‘;;t.h@uppﬁégb_le Pederal manage:
under thé Clean Alr Act for atiainment.; uently; the' Administrater deferred the ment- of * parking - supply - regulations,
National Amblent Alr Quality Stand- -efective ~date? for ~implementationy 61}  Metfopolitan areas sich as San Diego,
O s eatablished to protect the public these regulations until January 1310767 Seattle, and Portland are already in the 3
ealth and welfare, Many.of thesé trans-;; This. action'ywas taken.on January b,z process of developing such regulations. s
portation éontrol Plans Afitlude ‘s.man- 1974 (39 FRI1848); The Enérgy Supply?-The Adminlstrator further feels that the ;
sagement - of : parking - supply “répulstion ¥ #nd Environmental Coordination‘Act of’- changes proposed today will allow & po-+
hich requires explictt consideration of .'1974 which was signed into law on June “rtential applicant subject to the Federal*.
air quality impacts before construction 33, 1974 (Pub. 1. 93-319) -retalneéd:the - requirements to select the approach most .
¢ certain specified new parking acilitles®. predecessor bill's ‘language -concerning - suitable to his demonstrating compli- -
. an proceed: Today, the Administrator 1s - ihe effective date of the management'of of -the original , objectives - of thest )
proposing amendments to these regula- ~Parking supply regulations, -~ : . |- +.4;Methods will further aid in achievement
tions which provide ‘clarifications and The Administrator is today ‘taking; of the otiginal objectiyes of these rege-
_slight modifications nécessary for their . ‘three general actions to clarify and ald WALIONS, . ¥ & o e Ln by
 successful implementation, - -+: ' in the impiementation 6f these regula- ;% Philosophy oI~Parkma.l,{anaoemt.;{
The-areas having management of tons: . .. - .. % ., -The management of parking supply reg- -
‘parking supply regulations covered by. (1) This proposal provides additional: ulations"are part of a comprehensive
SOEETT 77 clarification of the relationship between | -transportation control program designed

- these amendments include: - [ ~- ..o ¢ :
: ; 1o % yte 'y .the management of parking supply and%: “motor vehicle emissions in’

F # the indirect source regulations. The clar-; areas where these emissions now caust-
*ifications elaborate upon the revisions to =" serlous violations of National Ambient';
- the indirect source regulations set-forth Alr-Quality Standards. In thes€ areas, -

3

N o S RCR B R e W
Coet -.("'-

_-Artzon‘n:' e

Phoenix Area .. N . X

Tucson Ares .. prm R " In the July 8, 1974 FEDERAL RecrsTER (39 . has been determined that the alr quality .|

Osltfornta: - . &Y T 0t FR 25292), The July 9 RECISTER ‘notices svstandards- for;: carbon - monoxide and
: Ll':::g “:d 8:; Josguin Valley Ares "' _explained that in areas where & parking{# photochemical; oxidants (smog) cannol,
.emmg:nz vu‘;” Ares .t .. “management regulation promulgated by, be achieved in compliance with the pro-=
San Diego Area 7. o EPA 18 in ‘effect, review of -applicabled, visions of the Clean Alr Act through the,
B8an Prancisco Ares AL e e facilities will be performed under park-2:se of only stationary source and new at--|

District of Tolumbia Interstate Area: ~: . ing management regulations rather thanf:'-t_omobue “emission :controls. In order t.

* Waahington, D.C, -~ . -+ - .- under the indirect source regulations, -Y¢achieve: the .applicable standards, 1t ¥

. " (3) In this notice of proposed ruié ¥ also necessary to develop and tmplement
¥ 2 3¢9 making, the Administrator is proposing - transportation ‘controls -which both re-
o f, .. .- .several amendments to the existing park- -~ duce- emissions from -in-usé vehicles on-
listed under D.C: Inter- 1DE management regulations, The pur-. the road and Treduce the vehicle miles
listed under D.C: NI pose of these amendments 15 to clarify 3 traveled by, the vehicles in the affected,
.o " .." possible ambiguities in the existing reg--area.The controls set forth in the trans-.
e . .. ulations, to encourage State-and local ‘portation,_plans to accomplish this task
orsey: | U - Lol Te . administration of programs under these .+inolude " parking management . regula-:
Buburbs of New York City - -~ regulations, to' provide greater flexi: *tions,-mass, transi} improvements,. in--
ow Jersey Buburbs of Philadelphis (Cam-". piity to applicants, and to assure con-" gpection and maintenance programs, car-
S=n Lt T sistency between the procedural reQulre-@pool;matcmng-progra.ms,‘_exc_lusive bus
D “".ments of indirect amource.and: parking < and : carpool -laneg, . employer incentivé
Pittsburgh Ares , .= i . . o7\ management regulations, < v ¥+ = 'programs for the use of mass transit and
! P (3) An appendix is also being proposed ~ th “retrofitofxolder sutomobiles ~with
d : : . py the Administrator to provide jgulde-t',mi{ssi’ on sontrol devices. i v =
. : :*:1ines for the conduct of parking facility +.iAS “part 61 -th¥"overall fransportatiof:
nder D.C. Inter-  reyiew and to explain the potential func:3 eontrol program, the purpose of the part:
o R " tion of & local areawide parking manage-jsing mansgement regulations ‘which mane
our "’ ve . ment plan. The appendix provides alter- ‘¢ ges the'dévélopment ot,nei‘ parking fs
arking’ management -regulations set. mnative methods for meeting the require- - tilittessigstwotold: . (1) “To .reduce Abd.
elther by the Btaté or EPA are not  ments -of -the “existing regulations. and age wide growth n VMT go 88 to contribl
véred by the amendments beihg pro- . specifies procedures to be foliowed by /¥ 4 td"theachievement ol photochemical
posed - today. These "include: Denver, -applicant. and -reviewer tn ' complying ‘Atxidant ihd/6f ¢arbén Honoxide stand.t
olorado; Portlarid, Oregon; and Seattle /- with the federally promulgated. review &k (EAU%(Z)" 10 assure’ that congestion
hd Bpokaneé, Washington, Parking man- vof new. parking factlities. .: cuofe Gy - adbotintad "With thre‘operation-of = hev.
agement ~regulations for. Denver and . . The basic purpose of thess proposed XY xifig f6cility doés nobt ¢ause or exhoete;
‘Portland -are already “included in a&p- - changes is to provide & clear picture of b wflﬁﬁolaﬂouc'otg_earbon-‘monoxide
proved State Implementation Plans. The the new.parking facility application re .2+ stindands; - Blnce;"t_h‘e,-vast ~maJjority o
e G P SIS R —- i e Y » .o ‘ . % s &')‘, . .
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.'ubcn monoxide and photochemical

Yy
3‘%“! ' eidant pollution in the transportation
um possthie moirol areas has been demonstrated to

Mol sutomotive origin, the need to mini-

:’e“;"‘{f Ty ‘e the rate of increase in vehicle miles
. of tt " nveled must be emphasized. Although

misslons per individual vehicle will vary

)lz;nt:ormn eniderably depending on model year,
Wn par mintenance, speed, temperature and.
TADArKIDG wei charucteristics, for most vehicles
:he Adming gher the initial warm up period the emis-
local : #ons generated will be roughly propor-
plans cond fonal to vehicle miles traveled (VMT).
blems an] - Gensequently, measures designed to re-
alr quality] &2 the vehicle miles traveled result in

E. bwer pollution levels. To the extent that

;néo :ﬁl W .stomobtle usage in these areas is char-
or ‘and re B wirized by low occupancy (one car, one

" h-&dver) trips and particularly where

omanase- S much of this travel could be readily ab-
3an Diegod : .orbed by increased use of carpools and
oty o SQMEE s transit, the resuliing sutomotive
egulation i R miuions represent an avoidable con-

L. ypution to the area’s pollution problem

jlso% g " sad & potential area for VMT reductions.
ae Federal " Blorts to reduce the vehicle miles trav-
~oach mos} .\ ¢ ged In an area, however, are continually

. peutralized by growth in areawide travel
. shich usually leads to increased emis-
+ gons and higher pollution levels. Thus,
! e parking management strategy which
: aa Influence the rate of increase in an
* area's VMT complements other elements
. of the transportation program such as

mass transit improvement which are de-
. dgned to provide alternatives to low oc-
. Cupancy vehicle usage and accordingly
i yeduce VMT.

g complie d
of thess &
hievement
these regs™#

2 -
o

nagement, 1
pply rege ¥
Jrehensive

1 designed &
issfons in od

lmﬁm At the present time, the vehicle miles
e areas i . tnveled in our urban areas continues to
dr quality - icrease, in some areas at an annual rate
xide and. of up to eight percent. This compounds
) cannot . an already serious problem and if allowed
. the pro-? to continue can completely negate imple-

mertation of other pollution control

.jogg: ::f .- measures and defeat expeditious attain-
order to X ment of air quality standards. The causes
rds, it lld % for growth in VMT are complex but the
nplém ent 4 principal reasons can be briefly summar-
both re- "PaR &ed here. The rising standard of living
hicles on tws brought the automobile within the
cle miles : reach of most families and made multi-
affected .8 ar ownership a prevalent goal. The in-
ae tram--‘f 23 erease in automobile ownership has also
this task 3 been associated with an increase in sub-
regula. ;a wban sprawl, a lving pattern heavily
:nts, ine pe: ~ dependent on the automobile and less
ims, care | sslly served by mass tramsit. Conse-
sive bus.d quently, transportation by automobile
‘ncentive 4 bas Increased relative to the use of other
insit and .8 . transit modes, patterns of low occupancy
Jes with M sutomobile usage have developed, and
: 4 many mass transit systems have been
Jortation “EER  fndually deteriorating as vehicle miles
he parke © - traveled have continued to Increase.
ch mane <3 The extremely rapid growth. in the
king fa- "3 bullding of highways, parking lots, and
‘uce the A7 other auto-related facilities has been
contribe -5 VR both cause and consequence of the shift-
‘hemical T ing transit patterns in our-urban areas.
> stande "X At the same time that public transit sys-
agestion .4 tems have been allowed to deteriorate,
f a new ¥4 bllllons of tax dollars and private invest-
exacer- -3l meats have been poured into encourag-
Oggxldo _E g and providing the physlcal infra-
ority of G sructure for increased auto transit. This
N ; shi’t to an even-increasing reliance on

s
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PROPOSED RULES

the automobile and the accompanying
growth in vehicle miles traveled has con-
tinued to result in further emissons of
pollutants, as well as an ever-increasing
use of energy and natural resources.
Though growth of new parking-related
facilities does not in and of itself cause
alr pollution, it has been demonstrated
that the supply of avallable parking at
new facilities is & major factor influenc-
ing - choice of transit .mode. Other in-
fluential factors are: time, costs, com-
fort, and convenience. Due to the inter-
relationship of these factors and the im-
portance of convenient, readily avallable’
parking, effective control and planning
of future parking facilities can directly
influence the rate of growth in Jow oc-
cupancy automobile use. ) .
Furthermore, intelligent planning of
parking facilities will greatly facllitate
the use of high occupancy vehicles. The
various programs to improve mass tran-
sit and encourage carpools will be com-
plemented by appropriately located and
designed parking facilities such as sub-
way parking lots and suburban park-
and-ride lots, environmentally-respon-
sible decisions on the size of parking fa-
cilities at new commercial and industrial
Jocations, and increased use of innovative
employer incentive programs to encour-
age carpooling and mass transit rider-
ship. As mass transit and carpool pro-
grams continue to expand and improve,
‘new parking facilities should be designed
to focus on providing convenient parking
in areas unlikely ever to be served by
mass transit, not to duplicate and com-
pete with transit in areas where it is
avallable.

The impact new parking facilities have

. on local carbon monoxide levels as well as
areawide oxidant and carbon monoxide
concentrations must also be considered.
The induced trafic associated with a
new parking facility could create an
area of concentrated vehicle use which
may cause or exacerbate a violation of
the carbon monoxide standard in the im-
mediate vicinity of the feacility. Con-
sequently, approval of new parking facil-
ities covered by these regulations in the
transportation control cities is subject
to both & review considering the facllity’s

‘impact .on areawide vehicle miles
traveled and & demonstration that op-
eration of the proposed facllity will not

cause or aggravate a localized carbon -

monoxide problem.
Regulations Currently in Effect. Park-

ing management regulations in their.

current form require that all new modi-

fied or parking facilities above & specl-.

. fied size In the aforementioned metro-
politan ‘areas, for which construction
will commence after January 1, 1975,
must undergo pre-construction review to
receive approval to construct. The appli-
cation submitted by the prospective
owner or operator must demonstrate
that: . :

(1) The proposed facility will not
cause or exacerbate a violation of any
national ambient air- quality standard;
and

(2) The proposed factlity will not
violate the vehicle miles traveled control

30441

strategy contained in the applicable

-transportation control plan.

The regulations provide a list of re-
quired information through which the
applicant must demonstrate that the
proposed facility will be in accord with
the requirements listed above. The
methodology included in these require-
ments involves a demonstration through
quantitative modeling that there will be
no local carbon monoxide air quality .

violation and similar computations to -

demonstrate,compuanoe with areawide
vehicles miles traveled reduction strat-
egles. A special purpose facility, such
as a park and ride lot may be approved
as & result of a qualitative assessment
which demonstrates that the facility in-
herently would result in 8 decrease in
vehicle miles traveled and cause no car-
bon monoxide problems. - '

The current regulations are ambiguous
on several points and provide the owner
or operator of a proposed new parking
facility with a limited amount of flexi-
bility in the application process. The
orginally promulgated regulations also
tall to clearly state the Administrator’s

policy on local participation in the im-

plementation of parking management
programs. Consequently, this notice of
proposed rule-making attempts to ex-
plain existing areas of ambiguity such as
the relationship between indirect source
regulations and parking -management,
proposes certaln modifications to the
regulations to facilitate implementation,
introduces additional flexibflity through
a VMT minimization option and other-
alternatives set forth in a newly pro-
posed appendix, clearly provides the al-
ternative of developing and implement-
ing a local parking management plan to
replace ‘the Federal facility-by-facility

review regulations, and states the Ad- .

ministrators views
participation. . .
. Relationship of Indirect Source Re-
view and Management of Parking Supply
Regulations. The Environmental Pro-
tection Agency has two regulations
which require that certaln classes of
proposed new parking facilities be ap-
proved by the Administrator prior to
construction. These two regulations are:
Indirect Source Regulations (40 CFR
52.22(b), 39 FR 25292 et seq., July 9,
-1974), and Management of Parking Sup-
ply Regulations. The Indirect Source
Regulations, except as they relate to

concerning local

‘highways and alrports, are designed to -

review proposed construction of new
parking tacilities anywhere in the na-
tion for which construction commences
after January 1, 1975 to prevent viola-
tion or- exacerbation of an existing

violation of carbon monoxide stand-
ards. The size cutoff for Indirect Source
Review varies depending upon the loca-
tion of the proposed facility. Within
Standard Metropolitan 8tatistical Areas
(8MBSA’s), all new facilitles with 1,000
or more parking spaces will require prior
approval. Outside of the SMSA’s only
those proposed facilities with 2,000 or
more spaces will require approval,
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Parking Management Regulations are
limited to specific areas found to have
serious " violations of autorelated sair
quality standards.and requiring trans-
portation control plans. These regula-

tions include both a review for carbon -

monoxide impact, similar to that re-
quired under Indirect Source Regula-
tions, and a review of the impact of the
proposed facllity on areawide oxidant
levels through vehicle. miles traveled.
" ‘These regulations are generally appli-
cable to all new facilities having a park-
ing capacity of 250 or more motor vehi-
cles. ' :

.As was stated in the July 8 FeperaL
REGISTER (39 FR 25296) the Indirect
Bource Regulations do not apply to facil-
itles which are subject to review under
EPA-promulgated Parking Management
regulations. (See 40 CFR 52.22(b) (15),
39 FR 25300, July 9, 1974.) Accordingly,
no single facllity will be subject to more
than one of these review requirements.
It is Incorrect to conclude, however, that
thé indirect source regulation has no ap-
plicabllity whatever in areas subject to
Parking Managzment Regulations.
Highways and airports in Parking Man-
agement areas will continue to be re-
viewed under the Indirect Source Regu-
lations. In addition where residential
developments are exempt from the Park-
ing Management regulations, they will
be reviewed pursuant to the terms of the
Indirect Source Regulations. Moreover
consistent with the Indirect Source Reg-
ulations, a facility for which a bona fide
general construction contract is executed
prior to January 1, 1975 (exempt from
Parking Ma.nagement Review), will be
subject to Indirect Source Review if ac-
tual construction does not commence
prior to that date, since the Indirect

Source Regulation contains no "general .

contract” exemption,

Proposed Regulatory Clarifications.
Today the Administrator is proposing a
number of changes to the Parking Man-
aegement regulations which should clarify
the regulations’ applicability, procedures
for implementation, and specific review
requirements. Som= of the more signifi-
cant changes include: Clarification of
the parking facility definition; the re-
view time schedule to be employed; the
size of facilities subject to these regula-
tions and salternative procedures for
demonstrating oonslstency with VMT
control strategies.

The Administrator has received some
questions regarding the applicability of
the parking management regulations as
determined by the definition of “parking
facllity”. S8ome have inquired about the
Tegulation's applicability to large un-
paved area in which vehicles are reg-
ularly parked. The Administrator believes
that any area used to park 250 or more
vehicles should be considered & parking
facility subject to review under the Park-
ing Management regulations. The intent
of the current regulations is to include
such areas. Acoordlngly the definition of
“parking facility” is being changed to
clarify this position.

The Administrator does not intend to
construe the definition of “parking facil-

‘PROPOSED RULES

1ty” as applying to factlities such as au-

tomoblle sales lots in which vehicles are
temporarily stored pending sale. If there
is a question as to whether a proposed
construction or modification would be
subject to review, owners or operators of
the proposed facility should contact the
appropriate EPA Reglonal Office, or the
locsl agency which has delegated review
authority for Parking Management for
a determination 6f applicabllity. .
Inasmuch as Parking Management re-

view 15 incorporating provislons simfilar’

to those contained in the Indirect Source
Review regulations, the procedures for
implementing Parking Management re-
view are being amended to be the same

as those required for indirect source re-.

view, as recently aniended in the FEpERAL
REGISTER of July 9, 1974 (39 FR 25292).
The basic review timetable that appears

in most of the Parking Management reg- .

“ulations is not being changed. The prin-
cipal changes involve adding the follow-
ing provisions: (1) The reviewing agency
must notify the applicant if any infor-
mation required in the review is not sub-
mitted in the application; (2) the ap-
plicant Is given the opportunity to re-
spond in writing to comments submitted
by the public; and (3) facilities for which
on-site construction does not commence
within 24 months after receipt of ap-
proval must undergo another review
process to take into account changed
conditions since the time of initial ap-
plication. Extensions of this time period
proceeding commencement of construc-
tion may be requested at any time, in-
cluding at the time of initial application.

One of the more significant changes
being made to the Parking Management
regulations concerns the size of facill-
ties to be reviewed. A number of factors
have been taken into consideration in
selection of appropriate parking lot size
cutoffs (In terms of number of spaces)
for Parking Mansagement review. Such
factors include: Specific air pollutant
to be controlled, severity of the problem,
technical resources available for review,
and the whole range of air quality control
strategies to be employed. As a conse-
quence, the specific size of parking facili-
ties subject to review varies from one Air
Quality Control Region to the next. S8ub-
sequent to the promulgation of some of
the initlal regulations, the Administrator
has determined that size cutoffs in cer-

. tain areas needed to be modified and

these modifications are proposed today.

- Through the regulatory actions pro-
posed today, the minimum size of a park-
ing facility to be reviewed under these
regulations will be no less than 250 spaces
except in the case df Fairbanks, Alaska
and where parking freezes are in effect.

In the Northern ‘Alaska Intrastate Re-

glon, the meteorological conditions pe-
culiar to Fairbanks create the need to
review annually nearly all new or modi-
fled parking facilities; accordingly none
of the size thresholds in this particular

-plan has been changed. It is further pro-

posed that in most cases the sections of

- the regulations now in effect for certain

areas which require notification of the
Administrator prior to construction of a
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facility having from 50 to 249 spaces be‘.

deleted. The Administrator has deter-

mined that in most cases 1t is presently

not practical or productive to require

that parking construction and modifics- §
tion involving less than 250 spaces be §

subject to review and approval pursuant

to the Management of Parking Bupply -

regulations. A similar determination hs

been made regarding -the notification ;

procedures.

The Administrator is also proposlng to
delete language from the California reg-
ulation regarding consideration of the
social and economic impact of a facllity

as part of the criterla for approval. Ess '

sentlally the same protection is contained
in the alternatives set forth in todayy
proposal.

The proposed regulations also set forth .
alternative analytical procedures which .

may be used to meet the air quality and

VMT control criteria. The outline of the §

proposed alternatives is contained in the

appendix section to the proposed reguls: 4

tion. These alternatives provide the ap-
plicant with additional flexibility by pro-

viding a choice of methodologies to be :

used for compliance with the air quality
and VMT reduction goals specified by

these regulations. The VMT minimizs. ]

tion procedures described below particu.
larly highlight this flexibility.

Various other minor modifications not
iitended to affect the substance of this

regulation have also been included for 3

purposes of clarification. For the most

part these changes deal with matters o

procedure or are specific modiﬂcatlom
unique to specific areas.

Proposed Appendir to Parkina Mane

agement Regulations, The proposed sp-

pendix sets forth two basic approaches .

for achieving the goals of parking man.

agement. These are a facility-by-facllity

review and & Parking Management plan.
Either the Federal government or the
local government can directly imple.

ment facllity-by-facility review of ap- .
plicable parking structures. Due to the

nature of the planning process, however,
~only the state or local area can adequates .3
ly develop a comprehensive parking man. -

agement plan. Such 8 plan can interre

late future parking growth with the 4

transit and land-use plans and other
unique needs of the community.

The Administrator believes that tht
ultimate result of these . regulations™
should be the development by local aress
of parking management plans to replacs « -
the Federal Regulations. It is therefors
this Agency’s policy that Federal Regu.

lations on new parking facilities shall b" 4

applicable only until such time as ap--.
provable local

facility-by-facility review which can by |

used until such plans are developed a4 ..
well as guidelines for fotmulation of -
these local Parking Management Plana, -

EPA Regional Offices will encourage and °.
assist Jocal area governments in develop- -
ment of these plans, 4 .

parking managemcnh
‘plans are deveioped and implemented
Accordingly, Appendix B sets forth & 2B
clear explanation of current requires |
ments and alternative approaches fof :

©oTEY
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Pacility-by-Facility Review. The inter-
da facllity-by-facility .parking review
set forth in Appendix B are
d divided into methodologies to
Q) demonstrate consistency with the
‘pw's VMT control strategy,and - (2)
‘ trate noninterference with at-
‘sinment and maintenance of the na-
.enal carbon monoxide standards.

i L Consistency with Vehicle Miles
E freveled (VMT) Control Strategy. An
- spllcant can select from among three
P, ternative methods to demonstrate con-
g lency with the VMT control strategy.
¥ fhess methods® include: . certification
F st the proposed facility will result in
> gaet decrease in VMT by its very nature,
. quatification of the vehicle miles trav-
3 which will be associated with the
i gow facllity, and demonstration that the

parking facility is both needed
the community and that all reason-
_shis measures are being taken to mini-
. gise the VMT associated with the pro-
E posed facility. By providing these three
~ sgproaches the Administrator feels that

IS

by pros " s adequate amount of flexibility is pro-
s to be’ " wded to the applicant while not com-
quality: - promising the goals of the regulation.
fled by - A Special Purpose VMT Reduction
1Umizae" - Pecllity—Owners/operators of special
articye ; purpose parking facilities specifically de- .
= _mboped to reduce VMT, such as park and
ns nod fde lots, will not be required to develop
of this" _ éslalled VMT generation models of the

" impact of their proposed facilities. The
. {pal requirements for approval will
certification of the facility’s purpose

and presentation of some means to assure
8. that the facility will not be used to serve

Mane . 3 some other function which might in-
ed ape . erease VMT. L .
oaches, B. Modeling—Where an applicant has
“mane G . . anilable sufficient information regard-
acility =, ing trafic patterns and prospective clien-

R . lele, he can make relatively accurate pro-

fections of VMT changes by the use of
ordgin and destination studies, gravity
wmodels and similar studies. If no increase
tn VMT is indicated by these calculations
and the reviewing agency concurs in the
sccuracy of these projections, then the
splicant will be considered to have
demonstrated consistency with the VMT
control strategy. = .

C. Employment of All Reasonable
VMT Reduction Measures—Where an
wpplicant can demonstrate the need for
the proposed parking facility based on
community goals and. inadequacy of
other transit modes, & program may be
submitted stipulating measures to be em-
ployed to minimize the VMT impact of
the proposed facility. If this plan can be
shown to employ all reasonable measures
to minimize the VMT impact, a precisely
quantiied VMT model will not be
required. v :

Examples of reasonable measures to
minimize VMT would include: various
measures to encourage use of mass tran-
ait, carpool locators and a carpool pri-

n of 3 ority system, rate schedules to discour-
lans, %3 sge all day parkers and dial-a-bus or
_ P chartered buses in areas not served by
and » reqularly scheduled mass transit.

dop- - The procedure to be followed by the

. applicant includes three phases:

RN i
o -
> WppeRs S i

PROPOSED RULES

1. Explanation of the need for the pro-
posed parking facility which takes into
consideration the overall interests of the
community and the adequacy of existing
and proposed mass transit. This shall in-
clude a description of existing and pro-
posed transit service as well as existing
parking facilities. :

2. Development of a plan employing all
reasonable measures to minimize VMT,

3. Projection of new reduced parking
space requirements based on effective op-
eration of the plan described in step 2
above.

Appendix B stipulates certain VMT.
minimization measures which must be
considered by the applicant in preparing
the plan. Each such measure must be uti-
lized, or an explanation provided as to
why the measure is inappropriate or im-
possible to use. t

Demonstration of Non-interference
with Attainment of Carbon Monozxide
Standard. The original regulations did
not define & methodology for dealing with
the impact of new parking facilities on
carbon monoxide concentrations in the
immediate area. The appendix proposed
today sets forth a methodology for dem-

onstration that a facility does not cause .

or exacerbate a violation of carbon
monoxide standard. This methodology
varies depending upon the size of the
proposed facility. .

A. Facilities having a capacity for 1,000
or more spaces—These facilities are sub-
ject to the same reguirements as those
facilities subject elsewhere to the In-
direct Source Regulations. The applicant
must demonstrate by means of the ap-
propriate indirect source guidelines
(Guidelines for the Review of the Impact
of Indirect Sources on Ambient Air
Quality,” U.S. Environmental Protection
Agency, OAQPS, July, 1974), a suitable
diffusion model or other appropriate
analytical technique that the traffic as-
soclated with the proposed facility will
not result in a violation of carbon mon-
oxide standards. Any model submitted by
the applicant must take into considera-
tion current and projected traffic counts
and background alr quality. .

B. Facilities having capacity for less
than 1,000 spaces—Smaller facilities not
elsewhere subject to Indirect Source Reg-
ulations may not need the detalled mod-
eling required of the larger structures.
The Administrator has therefore deter-
mined that additional measures should
be made avallable for applications per-
taining to these facilities. The three al-
ternatives avallable to the applicant spec-
ified in the appendix include: (1) Use
R of the appropriate Indirect Sources mod-

eling scheme; (2) provision of acceptable
* air quality monitoring data to determiine

it modeling Is necessary; or (3) submis-
sion of some other appropriate informa-
tion to demonstrate that a violation of
the carbon monoxide standard will not
result from operation of the facility.
The second alternative could be used
by many smaller facilities to satisty the
carbon monoxide reylew. requirements
through presentation of acceptable air
quality data to demonstrate that & viola-
tion is not likely to occur. The Appendix

N
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proposed today states that if acceptable
monitoring data are provided demon-
strating that the worst carbon monoxide
level adjacent to the proposed facility is
less than 75 percent of the standard, the
applicant could satisfy the local carbon
monoxide impact requirements without
completing a modelling study. The 75
percent figure is an approximate number
which lacks an adequate technical basis
and additional study is needed. The En-
vironmental Protection Agency is under-
taking further analysis of the carbon
monoxide parking facility relationship in
order to develop a correlation between
the background carbon monoxide levels
and the size of the parking facility which
may cause & carbon monoxide problem.
The Administrator invites comments on
the formation of this correlation. Follow-
ing the final modification and promulga-
tion of this option, an owner or operator
will be able to use air quality data which
satisfied the requirements of this option
as a basis for approval. However, if mon-

itoring data indicate that a violation can . -

reasonably be expected to occur, the ap-
plicant will be required to comply with
the modelling criterla discussed under
subpart A.

- The third alternative; demonstration

\

that & carbon monoxide is unlikely to

occur, is only applicable to a small num-
ber of facilities which are located in
areas clearly recognized as being in no
danger of having carbon monoxide vio-
lations now or in the foreseeable future.

Parking Management Plan. The ap-
pendix sets forth guidelines for devel-
opment of & parking management plan
as one component.of an area’s overall
plan for development. which focuses on
the interrelationships of transportation
and land use and specifically describes
the manner in which the growth, loca-
tion and operation of parking related

“facilities are to be kept consistent with

air quality standards. The parking man-
agement plan (PMP) further must eom-
bine the “hot spot” carbon monoxide re-
view and the areawlde VMT review of
individual facilities under a comprehen-
sive plan, relating where appropriate to
an Air Quality Maintenance Plan. This
means that the plan can allow certain
tradeoffs among different areas within
its scope, and that the plan can include
‘control measures that are not necessarily
within the limited scope of & facility-by-
facility review (such as zoning changes
or changes in. transit service). -

This program is an option avallable
only to state or local governments. The
regulations provide that parking man-
agement plans are to be submitted to
EPA by such governments to replace
the inter:m facility-by-facility review.
Though EPA will work with states and

. local areas developing such plans, the

Agency will not ‘unilaterally prepare
parking management plans.

Local Participation. The regulations as
originally promulgated were somewhat
ambiguous as to the role a local com-
munity could play in implementing the
facility-by-facility review or in develop-
ing and implementing a parking man-

agement plan. Parking facility review s
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can be implemented in three different
ways:
(1) EPA Regional Offices can review

"applicable proposed facilities,

(2) EPA can delegate to & state or
local governmental body the authority
and responsibility to review applicable
proposed facilities under these regula-
tions, and .

(3) SBtate or local governments can
develop a parking management plan for
their area, which upon approval would
replace the need for Federal or local ac-
tion under the facility-by-facility re-
view regulation. The proposed regula-
tions specifically state that these three
modes of implementation are available.
It is especially the Administrator’s desire
that state and local governmental en-

- titles be encouraged to submit local park-

ing Management Plans at any time,
which would replace the- EPA promul-
gated regulations - whenever the local
plan is approved and implemented.

A. Local Delegation. In the absence
comprehensive
parking management plan, it is the Ad-
ministrator’s desire to delegate imple-
mentation of the EPA promulgated park-
ing facility-by-facility review procedures
to State and/or local governmental en-
titles. Accordingly the proposed regula-
tions provide that local governmental
entities—typically city or county gov-
ernments, -Councils of Governments,

. local air pollution control agencies, or
- regional planning agencies—may submit

& request to the Administrator to be dele-
gated the authority to carry out the re-
view of facilities and enforcement under
the EPA-promulgated regulations, The

Administrator may determine the condi-".

tions under which such 8 request is ap-
proved. Two conditions which must be
met are that: (1) Any final action taken
by the delegated agency must have legal
authority so that its final actions will
be legally binding in the jurisdiction in
which the proposed facility is to be lo-
cated, and (2) the agency must either
possess legal authority to enforce any
final actions, or be willing to enforce ac-
tions taken under the EPA promulgated

- regulation using suthority delegated to
- it by the Administrator.

B. Local Parking Management Plans.

- EPA regards parking management

plans as a means through which future
parking growth can be correlated with
transit plans and the growth needs of
the community. Such correlation is best
performed by local governments, through
8 comprehensive planning approach to
environmental quality and development
needs. ) . :

The Administrator -realizes that local
governments may prefer to implement
a locally devised comprehensive manage-
ment plan instead of the facility-by-
facllity review promulgated by EPA. In
the proposed regulations local govern-
ments are encouraged to develop such
plans. The Administrator will make
every effort to approve locally submitted
plans which meet the objectives of the
EPA parking management plan regu-
lations. In order for a local plan to

‘management plan,

PROPOSED RULES

receive approval, the local governmen-
tal entity submitting the plan must have
legal authority to enforce compliance
with its requirements. Accordingly, it
is anticipated that a city or county
government, Council of Governments, or
in some cases a regional planning agency
or local air pollution control agency,
will be the local governmental entity
submitting & comprehensive parking

In California, several localities have
begun the process of preparing parking
management plans which reflect local
situations. EPA has executed an inter-
agency agreement with the Urban Mass
Transportation Administration in the
Department of Transportation to pro-
vide one-time financial assistance to se-
lected regional transportation agencles
to develop these plans as part of their
overall regional transportation plans.

These agencles include ‘the Metropol-
ftan Transportation Commission in the
San Francisco Bay area; the Southern
California Association of Governments
in the Los Angeles area; the Maricopa
Assoclation of Governments in the
greater Phoenix erea; and the Com-
prehensive Planning Organization in the
San Diego area. Local jurisdictions will
participate in the effort through these
regional entities. Both in California and
Arizona the regional transportation
planning process has been successful,
and EPA is encouraging these efforts by
incorporating the Parking Management
Plans as an element of the regional
transportation planning process in these
areas. }

Ezemption for General Construction
Contracts. In the preamble to the indi-
rect source promulgation of July 8,
1974, EPA stated: *“In general, develop-
ers should assume that devices used in
an attempt to evade review will be scru-
tinized carefully to determine whether
a source actually subject to the regu-
lation is commencing construction with-
out the required approval.” This applies

equally to the Management of Parking
" for the affected areas, and the propos

Supply regulations.

In particular, the Administrator cau-
tions against abuse of the exemption for
“construction or modification for which
e general construction contract was fi-
rally executed by all appropriate parties
on or before January 1, 1975” which
is set forth in the Management of Park-
ing Bupply regulations, The intent of
this exemption is to treat & developer
who has entered into a bona fide agree-
ment with & general contractor for
construction in the immediate future as

being in the same position under the-

regulation’s “grandfather clause” as &
developer who actually commences on-
site construction prior to January 1,
1975. This exemption was included in
the regulation under the assumption
that the execition of a general con-
struction contract is one of the very last
steps taken before construction will con-
sider any significant lapse of time be-
tween execution of a contract during
1974 and actual commencement of con-
struction in 1975 as strong evidence that
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.only of this proposed amendment to tht
"Environmental

the contract may not be valid for pur-
poses of the regulation’s “grandfather
clause.” !

It must be emphasized that the alter
native procedures for demonstrating
consistency with the® VMT contrd
strategies (such as presentation of s
plan employing all reasonable measure
to minimize VMT) and satisfying the
local carbon monoxide criteria (the
non-modelling options) are feature

HErEEEEH

Protection Ageneyt
regulations for the management d
parking supply. The proposed options
cannot be officially used to satisfy th
requirements of this regulation until tht
proposal has been .submitted to the
public hearing and -comment proces\
and subsequently promulgated. Proposd
new facilities which require approvl
prior to the promulgation of the pre
posed amendments must comply wilh
the more limited provisions of the exist
ing regulations. In such cases, it will b
necessary to provide information re
quired under quantitative modelling pre
cedures for carbon monoxide impact an
similar computations (except for specid
purpose VMT reduction facilities such ujj
park and ride lots) to demonstrate con
pliance with areawide 'vehicle mis
traveled reduction strategies.

Owners or operators of all other pre
posed new facilities covered by thes
regulations, which do not require s
approval/disapproval decision until afle
promulgation of the proposed regulatia
may begin developihg applications
accordance with this proposal. Applic+
tions using -proposed options cannot
officially submitted until this propos]
has been promulgated. Environments
Protection Agency personnel will
available to ald owners or operators
proposed future parking facilities
developing applications which will med
the provisions of either the existing
proposed regulations.

The following portion of this nol
includes the regulation changes propos

»

“appendix. It should be noted that
regulation modifications fdr each st
are presented twice; first as individe
“revisions and then as revisions inc
porated in the context of the applical
state regulation. It is hoped that &
format will assist thé reader in m
readily understanding the elements
this proposal. T '

Public hearings on this proposal
be held in the affected areas in the ns
future at times and places to
announced in local newspapers. The
hearings will be held to both recd
comment on the proposed amendme
and to gather information on the s
of local efforts to develop parking m
agement plans. The Administratoer
especlally interested in the previous l
actions whith provide a foundation
parking management plan developm4
and the areas in which the Federal
ernment can assist the plan developm
process. Comments are also invited
the VMT minimization and car

I3
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Memo~-of applicants for Intervention
Conservation’' Law Foundation of N.E.
et al, in opposition to the motion
for sumary judgment fo defendants
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