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COMMONWEALTH OF MASSACHUSETTS SUPERIOR COURT

MIDDLESEX, SS )/ No.
GIBBS OIL COMPANY
Vs. COMPLAINT

CITY OF MALDEN, and
LEO P. DeMARCO, C.S.

N’ o/ o o o

L. The Plaintiff, Gibbs 0il Company, is a duly
existing Massachusetts corporation with an usual place
of business in Revere, Suffolk County.

2. The Defendant, City of Malden, is a municipal
corporation duly organized and existing under the laws
of the Commonwealth of Massachusetts, and is located in
the County of Middlesex.

3. The Defendant, Leo P, DeMarco, is the duly
appoin%ed and qualified City Solicitor of the City of

Malden, and is made a party to this Complaint only in

Ihis official capacity as City Solicitor.
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4. The Plaintiff, at all times material to this actig

has been and will be engaged in the business of selling
motor vehicle fuel, to wit, gasoline, within the
Commonwealth of Massachusetts.
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5. The Plaintiff hasAsucceeded to a license to store

and sell gasoline, a grant which runs with land located

on Main Street, Malden, Massachusetts, the initial licenge

having been grranted on December 12, 1923.
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6. The Plaintiff has regularly on or before the
thirtieth day of April of each year filed with the
City of Malden a certificate of registration as the
holder of said license to store and sell gasoline, and
has at all times material to this action exercised said
license.

7. On or about January 27, 1975 the Plaintiff's
plans to convert its gasoline station on said Main Stree
Malden, Massachusetts were duly approved by the Office
of the Fire Marshal of the Commonwealth of Massachusetts
and shortly thereafter the Plaintiff at great expense
commenced to convert Its sald gasoline station to a
self-service station.

8. On March 7, 1975 an ordinance was passed by a
majority of the City Council of the City of Malden; was
returned unsigned by the Mayor of the City of Malden;
and passed by operation' of law. Said ordinance being
designated as Section 88 of Chapter 53 of the Revised
Ordinances of 1950, and states as follows:

"Self-Service gasoline stations are
hereby prohibited from operating in
Malden"
9. The Plaintiff reasonably believes and therefore

avers that there are approximately twenty-eight separate

businesses in the City of Malden licensed to store and
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sell gasoline, but that the City of Malden has passed
no other ordinance regulating gasoline stations, or
prohibiting any form or type of gasoline station from
operating within the City of Malden.

10. The Plaintiff says that the aforestated am
quoted ordinance of the City of Malden is inconsistent
with the rules and regulations promulgated by the Board
of Fire Prevention of the Commonwealth of Massachusetts,
and tlerefore said ordinance exceeds the authority of
said municipal corporation, is preemptive and void.

11. The Plaintiff says further that the aforestated
and quoted ordinance of the City of Malden exeeeds the
authority of the City of Malden granted by law in that
no such anditions and restrictions are cortained within
the long-established and vested license of the Plaintiff
relative to Its storage and selling of gasoline, and the
City of Malden has no authority to create such
restrictions, as concern the Plaintiff, after the fact.

12. The Plaintiff says further that the aforestated
aﬁd quoted ordinance of the City of Malden is invalid in
that it exceeds the limits of rasonableness, and bears
no reasonable relation to health, safety, or welfare.

13. The Plaintiff says further that the aforestated
and quoted ordinance of the City of Malden deprives the
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Plaintiff of Its property without due process of law,
imposes arbitrary, unreasonable, discriminatory
restrictions without standards upon Its right to
a nduct Its business, thereby depriving the Plaintiff
of equal protection of the laws contrary to the
Fourteenth Amendment of the Constitution of the United
States of America, and Articles #1, #2, #6, #7, #11 and
#12 of the Declaration of Rights of the Constitution of
Massachusetts.,

14, The Plaintiff says that an actual controversy
exists between the Plaintiff and the Defendants.

WHEREFORE, the Plainti ff demands judgment:
1. That this Honorable Court temporarily restrain and
preliminarily enjoin the Defendants, their agents,
servants, assistants, associates, and attorneys from
initiating, prosecution under or otherwise enforcing
the provisions of the aﬁorestated ordinance, being
Section #38 of Chapter 53 of the Revised Ordinances of
1950.
2. That this Honorable Court declare said Section #88
of Chapter 53 of the Revised Ordinances of 1950 of the
City of Malden unconstitutional and invalid in its
application to the Plaintiff.
3. That the Court declare that said ordinance of the
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City of Malden, Section 88 of Chapter 53 6f the Revised
Ordinances of 1950 unreasonable, and invalid as
exceeding the authority of the City of Malden to enact
as against the Plaintiff.

4., That the Honorable Cowrt permanently enjoin the
Defendants from initiating prosecution under said
ordinance or otherwise enforcing the provisions of

said ordinance.

5. That the Honorable Court grant such other and
further relief as It may deem just and proper.

RIS

Richard D. Gilman, Efquire
Attorney for the Plaintiff

1 Salem Street

Malden, Massachusetts, 02148

VERIFICATION

Commonwealth of Massachusetts Superior Court
The Undersigned, being duly sworn, deposes and says that
he is a duly authorized Officer of Gibbs 0il Company;
that he has read the foregoing Complaint and knows the
contents thereof and that the same are true to his own
knowledge except as to those matters therein stated to
be alleged on information and belief, and as to those

matters, he believes them to be true:

Gibbs g{1 Compéxy

by. M “C/f///
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Then personally appeared the foregoing
before me on April \\ ,1975 and acknowledged the
foregoing to be his free act and deed:

Notary Public
My commission expires 1/17/78
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Gdibbs 0i1 “o. vs. City of Malden and .

Leo P. DeMarco, C.S., Complaint re:
ordinance on self-service gas stations.

April 5, 1976





