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COMMONWEALTH OF MASSACHUSETTS
CAMBRIDGE DIVISION
DISTRICT COURT DEPARTMENT OF THE TRIAL COURT

MIDDLESEX, SS. RC18-1981
, )
IRENE D. POLEDNAK, )
: : Plaintiff )
VS. ) FINDINGS, RULINGS
) ' AND
CAMBRIDGE RENT CONTROL BOARD, ) ORDER FOR JUDGMENT
Defendant g

1. The plaintiff brings this complaint seeking de+4
claratory relief pﬁrsuant to St. 1976, Ch. 36, Sec. 10
of the actions of the Rent Control Board of the Cityvof
Cambridge‘in denying her a "removal permit" so-called
under Ordinance No. 926 of the City of Cambridge which

regulates the removal of controlled rental units from

2. The record of the Board's proceedings are be-
fore me and my sole function in reviewing the Board's
action is to decide whether the Board's decision ig sup -

ported by the facts which were before it and was legal-

ly justified. Sherman vs. Rent Control Board of Brook-

line, 367 Mass. 1,(1975).

3. It is the plaintiff's contention that she fallsg
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outside of and is exempt from the restrictions of the
Ordinance by ité own terums.
4. Section 1(c) of Ordinance No. 926 provides as

follows: '"Removal repulated. No owner or other person

shall remove from the market any controlled rental unit,
unless the Board after hearing grants a permit. The
Board may issue orders and promulgate regulations to
effectuate the purposes of this Section, and to prescrite
the procedure for applications, notice, hearings and thd

granting and withdrawal of permits "
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5. Section 1(b)(4) (i) appearing under thé heading

"Definitions" provides as follows:

"Removal from the market as applied to a controlled

unit, includes but is not limited to:

Occupy, as an owner of the unit which is a

condominium unit if the last previous occu-

pant was a tenant, however, if the same per-

son will occupy the controlled rental unit

as a condondnium unit owner, thie Ordinance

will not apply." '

6. The findings of fact as made by the hearing
examiner and adopted by the Board are not in dispute.
The plaintiff entered into a tenancy at will agreement
for Unit 308 at 50 Fallon Street, Canbridge, Massachus-
etts, on June 9, 1980 and commenced her occupancy on or

about July 1, 1980 at the agreed-upon rent of $384.00

per month,
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7. At the time of the execution of her rental
ggréeﬁe;t, élthéugh she was aware that the apartment wa
for sale as a condominium unit, she had no intention of
purchasing same.

8. A specific finding was made by the hearing ex-

aminer that it was not mmtil on or about August 1, 1980

that the plaintiff first entertained an intention to
purchase her apartment. After the execution of the'pur-
chase and sale agreement on or about August 8, 1980 she
acquired title to the condominium unit on September 6,
1980. -

9. At the time she entered into her tenancy it
was her intention to remain a tenant indefinitely and
there is no question as to her good faith in renting
the unit nor is there any question of good'faith on the
part of the landlord-condominium developer in the ren-
tal and subsequent sale of the unit to the plaintiff,

10. Prior to the plaintiff's occupancy of the sub-
ject premises, the same.had been occupied by two persons
Qho had vacated the premises voluntarily,

11. Regulation 13-01(u) as promulgated by the

Board pursuant to Ordinance No. 926 defines "last pre-r

vious occupant" as that phrase is empleyed in Section

(b) (4) (1) of the Ordinance as "the last occupant prior




‘to August 10, 1979." (emphasis supplied)
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12, Based uéon the Ordinance and the Regulation

the heariﬁg examiner and the Board had denied the appli-

cation of the plaintiff for a "removal permit" so~-called
with the specific finding that she was not "last pre-
vious occupant", notwithstanding the fact that she 1is
and was a tenant and would be the same person who had
occupied the contrclled rental unit ag a condominium
owner.
13. It is the contention of the Board that 1tg

Regulation is a reasonable and necessary construction

of the Ordinance and substantiated by Flynn vs. City of

Cambridgg, Mass, , 418 N.E.2d 335 (1981).

14. I recognize that the purpose of the Ordinance
was to restrict the conversion of controlled rental up-
its by way of the condominium method ag a result of the

emergency shortages of low and moderate rental units in

the City of Cambridge. However, I do not find that it
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was the intention Of the city council from the nature of

anewe

the history of rent control in ‘the City of Cambri@ge to

perpetuate the use of real estate for rental Purposes

in the City of Cambxidge.

15. The language of the Ordinance is clear and
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specifically excludes the plaintiff as a result of her
status as a tenant who will occupy the controlled rental

unit as a'condominiﬁm'owner; Section' (d) of the Ordin-
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ance recognizes hardshipgvtqngiétingwpgcgpﬁggg as well
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as the aggravation of the shortage of rental units.
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16. There is no finding by the Board that the

actions of the plaintiff and her landlord constituted é
subterfuge for the purpose of evading the clear language
of the Ordinance. There would be no hesitancy on my
part in sustaining ghe validity of any regulation which
precluded the issuance of a removal permit on the find-
ing of such bad faith.

17. It ié not the Court's intention to substitute
its judgment for the administrative judgment of the
Board which should be accorded that weight which it is
fairly entitled to receive. MNowever, subject to the im-

plied constitutional limitation that an' administrative

agency may not legislate, the delegation of power to

make rules and regulations cannot extend to the making
of rules which subvert the statute reposing such power,
or which are contrary to existing laws, or which repeal

or abrogate statutes. Wyeth vs. Board of Health, 200

Mass. 474,
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‘ruled except for weighty reasons. An administrative

‘of legislation in harmony with common sense and sound

_ 18. An interpretive regulation must not be over-
rule or regulation made in the exercise of the power
delegated by statute should be construed together with

the statute and make, if possible, an effectual plece

reasoning. Younie vs. Director, Division of Employment

Security, 306 Mass;'567.

19. Admlnistrative agencies may not act arbitrar-
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ily and capriciously in the _enactment of rules and reg-
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ulations in the exercise of their delegated powers.
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Anzalone vs. M.D.C., 257 Mass. 32. Whether a regulation

1s reasonable depends on the character or nature of the
subject matter. While I recognize that where an admin-
istrative agency has acted within statutory bounds and
has made a choice among possible alternatives adapted

to the statutory end which a rational person could have

made, that the regulation is to be considered reasonablé

the agency may not legislate in extension of the act '
under which it purports to exercise its authority.

20. "The reasonableﬂeqs of a regulation is to be
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tested by what can happen under it rather than by what
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actually did happen.™ Commonwealth vs. Diaz 326 Mass.

525, 532. 1If the Board s regulation were to be consid-
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| 1979 and who vacated in September 1979 might leave Cam-

[ 21. I view the Ordinance as having its purpose

ered as reasonable then a tenant who occupied August 9,
— ° T

<

bridge, return in 1985 purchase the unit and olaim the

right“of exemption as Lhe 'last occupant" prjor to Aug-

e e e e
e e

ust 10, 1979 for purpoges of evicting one who had con-
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tinuously occupied as & tenant in the interim. A ~cannot

conceive that as the intent of the 1egislative body

which enacted the Ordxnanve nor as a :eaoonable inter-

pretation made by the Board.

H&h

the intefit to maintain housing stock in the City of Cam-.

bridge consistent with a tenant's desire as the "last
occupant" to convert his tenancy to that of an owner-
occupant at his option should the opportunity present
itself. All this I find to be consistent with the "con-
siderations" mandated by Section (d) of the Ordinance.

CONCLUSION AND ORDER FOR JUDGMENT

1. Régulation 13-01(u) is invalid in that 1t un-
reasonably subverts the clear language of thé Ordinance.

2. The Board was in error in failing to recognize
that the plaintiff's unit was and is exempt from the op-

eration of Ordinance No. Y26.
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3. The Board was in error ia falling to grant to

A

the plaintiff a.ramovalvpermit to which she was entitled

under the unambiguous language of the exemptions con-

tained in Ordinance No. 926. f

4. Counsel for the plaintiff shall prepare a form

of judgment consistent with this opinion for submission '
and approval of this Court within twenty days of the

date of the entry hereof.

December 7, 1981
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outside of and is exémpt from the restrictions of the
Ordinance by ité own terms.
4. Section 1(c) of Ordinance No. 926 provides as

follows: '"Removal regulated. No owner or other person

shall remove from the market any controlled rental unit)
uniess the Board after hearing grants a permit. The
Board may issue orders and promulgate regulations to
effectuate the purposes of this Section, and to presc;ih
the procedure for applications, notice, hearings and the
granting and withdrawal of permits ..... "

5. Section 1(b)(4)(i) appearing under thé heading
"Definitions" provides as follows:

"Removal from the market as applied to a cont;olled
unit, includes but is not limited to:

Occupy, as an owner of the unit which is a

condominium unit if the last previous occu-

pant was a tenant, however, if the same per-

son will occupy the controlled rental unit

as a condominium unit owner, this  Ordinance

will not apply."”

6. The findings of fact as made by the hearing
examiner and adbﬁted by the Board are not in dispute.
The plaintiff entered into a tenancy at will agreement
for Unit 308 at 50 Fallon Street, Cambridge, Massachus-
etts, on June 9, 1980 and commenced her occupancy on or

about July 1, 1980 at the agreed-upon rent of $384.00

per month,
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7. At the time of the execution of her rental
;grééﬁé;t although she was aware that the apartment wag
for sale as a condominium unit, she had no intention of
ﬁurchasing same,

é. A specific finding was made by the hearing ex-
aminer that it was not until on or about August 1, 1980
that the plaintiff first entertained an intention to
purchase her‘apartment. After the execution of the pur-
chase and sale agreement on or about August 8, 1980 she
acquired titie to the condominium unit on September 6,
1980. -
| 9. At the time she entered into her tenancy it
was her intention to remain a tenant indefinitely and
there is no question as to her good faith in_renting
the unit nor is there any question of good'faith on the
part of the lgndlord-condominium developer in the ren-
tal and subsequent sale of the unit to the plaintiff.

10. Prior to the plaintiff's occupancy of the sub-
ject premises, the same‘had been occupied by two persons
;ho had vacated the premisés voluntarily, |

Y Regulation 13-01(u) as promulgated by the
Board pursuant to Ordinance No. 926 defines "last pre--i

vious occupant" as that phrase is employed in Section

(b) (4) (1) of the Ordinance as "the last occupant prior
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to August 10, 1979." (emphasis supplied)
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12, Based uﬁon‘the Ordinance and the Regulation
the hearing examiner and the Board had denied the appli-
cation of the plaintiff for a "removal permit" so-called
with the specific finding that she was not "last pre-
vious occupant", notwithstanding the fact that she is
and was a tenant and would be the same person who had
occupied the controlled rental unit as a condominium
owner.
13. It is the contention of the Board that its

Regulation is a reasonable and necessary construction

of the Ordinance and substantiated by Flynn vs. City of

Cambridge, Mass, , 418 N.E.24d 335 (1981).

14. I recognize that the purpose of the Ordinance
was to restrict the conversion of controlled rental un-
its by way of the cbndominium method as a result of the
emergency shortages of low and moderate rental units in

the City of Cambridge. However, I do not find that it
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was the intention of the city council from the nature of

perpetuate the use of real estate for rental purposes

in the City of Cambridge. .- |
15. The language of the Ordinance is clear and




specifically excludes the plaintiff as a result of her
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status as a tenant who will occupy the controlled rental

-

-unit as a‘condominiﬁm'owner; Section' (d) of the Ordin-

ance recognizes hardshipgwggﬂgxiégjpgﬁgccupants as well

aé\;he aggravation of the shortage of rental units.

~ 16. There is no finding by the Board that the
actions of the plaintiff and her landlord constituted a
'subterfugg for the purpose of evading the clear languagd
of the Ordinance. There would be no hesitancy on my
part in sustaining the validity of any regulation which
precluded the issuance of a removal permit on the find-
ing of such bad faith,

17. It is not the Court's intention to substitute
its judgment for the administrative judgment of the
Board which should be accorded that weight which it 1is
fairly entitled to receive. However, subject to the imd
plied constitutiqnal limitation that an' administrative
agency may not legislate, the delegation of power to
make rules and regulations cannot extend to the making
~of rules which subvert the statute reposing such power,
or which are contrary to existing laws, or which repeal

or abrogate statutes. Wyeth vs. Board of Health, 200

Mass. 474,
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‘of legislation in harmony with common sense and sound -

X e.18. An interpretive regulation must not be over-
ruled except for weighty reasons. An administrative’4
rule or regulation made in the exercise of the power
delegeted by statute should be constreed together with

the statute and make, if possible, an effectual plece
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reasoning. Younie vs. Director, Division of Employment

Security, 306 Mass ."567

19. Administrative agencies ‘may not act arbitrar-

P

ily and capriciously in the enactment of rules and reg-

s

ulations in the exercise of their delegated powers.,
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Anzalone vs. M.D.C., 257 Mass. 32. Whether a regulation

1s reasonable depends on the character or nature of the
subject matter. While‘I recognize that where an admin-
istrative agency has acted within statutory bounds and
has made a choice among possible elternatives adapted
to the statutory end which a rational person could have
made, that the regulation is to be cons}dered reasonabld,
the agency may not legislate in extension of the act '
under which it purborts to exercise its authority,

20. "The reasonableneqs of a regulation is to be
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tested by what can happen under 1t rather than by what
—

actually did happen." Commonwealth vsS. Diaz, 326 Mass.

525, 532. 1If the Board's regulation were to be consid-
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ered as reasonable then a tenant who occupied August 9,

| -1979 and who vacated in September 1979 might 1eave Cam-
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'bridge return in 1985 purchase the unit and claim the

right“of"éieangoh as the "1ast occupant" prior to Aug-
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tinuously occupied as a tenant in the interim n cannot

concelve that as the intent of the 1egis1ative body
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which enacted the‘Ordinance nor as a reasonable inter-

pretation made by the Board.

21. I view the Ordinance as having its purpose

the intefit to maintain housing stock in the City of Cam-

! bridge consistent with a tenant's desire as the "last

occupant” to convert his tenancy to that of an owner-
occupant at his option should the opportunity present
itself. All this I find to be consistent with the "con-

siderations'" mandated by Section (d) of the Ordlnance

CONCLUSION AND ORDER FOR JUDGMENT

1. Regulation 13-01(u) is invalid in that it un-
reasonably subverts the clear language of the Ordinance.

2. The Boerd was in error ih failing to recognize
that the plaintiff's unit was and is exempt from the op-

eration of Ordinance No. 926.
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3. The Board was in error in failing to grant to
the plaintiff a removal permit to which ahe was entitleg

under the.unambiguous language of the,exemptiona con-

tained in Ordinance No. 926.

4. Counsel for the plaintiff shall prepare a form
of judgment consistent with this opinion for submission
and approval of this Court within twenty days of the

date of the entry hereof.

Decembexr 7, 1981

Arthur Sherman; Justice




CITY OF CAMBRIDGE

CAMBRIDGE, MASSACHUSETTS 02139
Tel. 498-9011

EXECUTIVE DEPARTMENT
ROBERT W. HEALY
City Manager : December 21, 1981

To the Honorable, the City Council:

EncloFed per your request at the last Council meeting is a copy
of'Judge Arthur Sherman's rulings in a case involving the Cambridge Rent
Control Board.

Very truly yours,

Robert W. H
City Manager

h RWH/mbf
Enc.
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Agenda Item Numbeﬁ/%ive Ny /t,;gw

Re: Judge Arthur Sherman's rulings in a case
involving the Cambridge Rent Control Board as
requested at the Council meeting of December

1k, 1981.

In City Council,

December 21, 1981
~ ;y;////
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