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(11/2/92)

Dear Mr. Healy:

I write in response to the above Council Order, which requests
that the City Manager prepare a report

... on the mechanism for Charter change, describing in

detail the difference between the existing Charter and

any alternative Charters that are available, so that the

citizens of Cambridge can understand what the effects of
a Charter change are and what the process is.

I. Standard Plans of‘City Government

The charter is the "constitution" of a city. It contains the
basic provisiéns which establish the form, structure and
organization of a government and the powers and duties of various
officials. Thus, since 1940, Cambridge has had a "Plan E Charter",
so called, which sets forth the powers and duties of the City

Council, the Mayor and the City Manager. See G.L. c. 43, §§93-116;

Moore v. Election Commissioners of Cambridge, 309 Mass. 303; 306



(1941).

In 1915, the General Court enacted a statute "to simplify the
revision of city charters", which granted to cities, other than
Boston, the right to amend their existing charters by adopting one
or another of four standard forms of city government - known as
Plans A, B, C and D. 1In 1938, a fifth standard form, Plan E, was
offered, and, in 1959, a sixth, Plan F. 18 M.P.S., Randall and
Franklin, Municipal Law, §111 (1982).

I am attaching summaries of these Plans, which appear in 18
M.P.S., Randall and Franklin, Municipal Law, §§119-124 (1982). The
Plans themselves appear in G.L. c. 43, §§46-127.

ITI. oOther Kinds of City Charters

In addition to the standard plans of city gqvernment, there
are two other kinds of city charters, which differ in the way they
are or have been obtained. Cities may adopt home rule charters
through the method contained in the Home Rule Amendment, Mass.
Const., Amend., Art. 2,‘§§ 2 and 3. Charters have also been
obtained by Special Acts passed by the state legislature. Id, §9.
See, e.g. St. 1986, c. 135 (Charter for City of Waltham).

ITI. Methods of Amending Charter

A City Charter can be amended by using one of the following

methods:

a) Charter Commission

A city may adopt a new charter or revise a charter previously
adopted by means of a charter commission, pursuant to the Home Rule

Amendment, Mass. Const. Amend, Art. 2, §§ 2, 3 and 4, and the Home
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Rule Procedures Act, G.L. c. 43B, §§2-9.

The procedure is as follows:

1. A petition signed by not less than 15% of the voters must
"be filed with\ the Board of Election Commissioners for
certification.

2. The City Council shall submit the question to the voters.

3. The question of whether to revise the charter and elect
a charter commission will appear on the ballot at the next regular
city election.

4. If a charter commission is elected, it holds a public
hearing within 45 days.

5. The charter commission must prepare a preliminary report
within 16 months of its election, including the text of the charter
or charter revision which it intends to submit to the voters.
After publication of the report in a newspaper, the Commission
holds one or more public hearings.

6. The Attorney General renders an opinion on the legality
of the proposed charter.

7. Within 18 months after its election, the charter
commission must submit its final report to the City Council,
including the full text of the proposed new charter or charter
revision and an indication of the major differences between the
current and proposed charter;.

8. Upon submission of the final report of the charter
commission, the City Council shall order the proposed charter or

charter revision to be submitted to the voters at the first reqular
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city election held at least two months after the submission. If
the new or revised charter is approved by the voters, it will
become effective on the date fixed in the charter.

b) Minor amendments by City Council and voters

Amendments to charters may be proposed by a two-thirds vote of
the City Council, provided that only a Charter Commission may
propose any change in a charter "relating in any way to the
composition, mode of election or appointment, or terms of office of
the legislative body, ... or the city manager ...." G.L. c. 43B,
§10(a).

In addition to any amendment proposed by the City Council, the
Council shall also consider and vote on any suggested charter
amendment it would have had the power to propose, which is
suggested to it in writing by the City Manager, a city councillor
or by a petition signed by 100 voters. G.L. c. 43B, §10(b).

Within three months after the filing of such suggested
amendment with the City Clerk, the City Council shall order a
public hearing to be held not later than four months after the
filing date. Final action on the proposal shall be taken not later
than six months after such filing date. G.L. c. 43B, §10(b).

When an order proposing an amendment is approved by the City
Council, a copy of the order shall be sent to the Attorney General
for an opinion on its legality. The Attorney General must furnish
an opinion within four weeks. If he finds no illegality, the order
will take effect four weeks after its submission to him. G.L. c.

43B, §10(c).
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Finally, the proposed charter amendment must be submitted to
the voters at the first regular city election "held at least two
months after the order proposing such charter amendment becomes
effective under section ten". G.L. c. 43B, §1l1.

c) Amendment by Special Act

The Home Rule Amendment (Mass. Const. Amend., Art. 2, §8)
provides an alternative means for enacting charter amendments.
Section 8 provides:

Powers of the General Court - The general court shall
have the power to act in relation to cities and towns ...
by special laws enacted (1) on petition filed ... by the

voters ... or ... legislative body, of a city ...

See Opinion of the Justices, 375 Mass. 843 (1978).

It has been held that charter amendment can be achieved
through the passage of a special act. See Marino v. Town Council
of Southbridge, 7 Mass. App. Ct. 461 (1979). We have been advised
by Anthony Penski, Chief of the Municipal Division in the Attorney
General's office, that the Legislature would be likely to require
submission to the voters for approval of charter changes
accomplished by this method. See, e.g. St. 1986, c. 135, §2

(Charter for City of Waltham).

uly yours,

/

ussell B. Higley
RBH/jab
Enclosures

ORD#3\ChtrChng.#23



§ 118 STANDARD PLANS OF CITY GOVERNMENT  Ch.6

The law provides that “if the preliminary election results in a tie
among candidates for nomination receiving the lowest number of
votes which, but for said tie vote, would entitle a person receiving the
same to have his name printed upon the official ballot for the elec-
tion, all candidates participating in said tie vote shall have their
names printed upon the official ballot, although in consequence there
be printed thereon candidates to a number exceeding twice the
number to be elected.””

A person nominated at a preliminary election may withdraw his
name from nomination by filing a request with the city or town clerk
within six days after the day of the preliminary election. The nomi-
nee shall be replaced by the candidate with the next highest number
of votes in the preliminary unless otherwise provided by charter or
bylaw.™

The law relating to preliminary elections and nominations applies
to any city after its adoption of a standard charter plan, unless the
particular plan provides otherwise.”” Where a city is operating
under one of the standard plans and such plan was adopted by the
city on or prior to September 1, 1922, a petition’™ may be filed with
the city clerk not later than one month before a regular city election,
requesting that the city accept the pertinent provisions of law relat-
ing to preliminary elections and nominations. The petition must
bear the signatures of at least ten percent of the registered voters of
the city computed as of the date of the last prior biennial state
election. If the required number of signatures are certified by the
registrars of voters, the acceptance of the statutory sections” will be
placed before the voters of the city by a question on the ballot. A
majority vote in favor will make the sections effective in that city.™

§119. Plan A

Under plan A, there is a mayor, elected by the qualified voters of
the city. He is the chief executive officer and holds office for a term
of two years from the first Monday of January following his election
and until his successor is qualified.” The mayor appoints, as their
terms of office expire and without confirmation by the city council,

73. M.G.L.A. c. 43, § 44F. for adoption of a standard plan set forth in

M.G.L.A.c. 43, §§ 8 and 9.
74. M.G.L.A.c. 43, § 44F.

77. See M.G.LA. c. 43, §§44A-44G

75. M.G.L.A.c. 43, §45. inclusive.

76. 'Ithe petition must conform so fa_r‘as 78. M.G.LA. c. 43, § 44H.
possible to the requirements for a petition
79. M.G.L.A.c. 43, §48.
90



Ch.6  STANDARD PLANS OF CITY GOVERNMENT § 119

all heads of departments and municipal board members, except the
school committee, officials appointed by the governor, and assessors,
if they are elected by popular vote.® In making an appointment, the
mayor is required to file with the city clerk a certificate that in his
opinion the appointee is “a recognized expert in the work which will
devolve upon him” or that he is “a person specially fitted by educa-
tion, training or experience to perform the duties of said office”, and
that the mayor makes the appointment solely in the interest of the
city.®* The mayor may remove such department heads or board
members as he is authorized to appoint by filing with the city clerk a
written statement setting forth in detail the specific reasons for the -
removal. A copy of the statement must be mailed or delivered to the
person so removed, who may make a written reply and, if he wishes,
file the same with the city clerk. Such reply, however, does not affect
the action of removal unless the mayor sees fit to reverse his
position.®

The legislative body in a plan A city is a city council of nine
members elected at large. The council annually will elect one of its
members as its president. At the first election after the adoption of
plan A, if the plan adopted provides for annual elections, the five
candidates for the city council receiving the largest number of votes
will be elected for two years, and the four receiving the next largest
number of votes will be elected for one year. Thereafter, as these
terms expire, enough members will be elected at each annual election
to fill the vacancies, each member so elected to serve for two years.
If, however, the plan adopted provides for biennial elections rather
than annual elections, there will be nine members elected, each to

80. M.G.L.A.c. 43, §52. An auditor of 82. M.G.L.A. c. 43, §54. This section

accounts is a “head of department” and

the power to appoint him is vested in the .

mayor. King v. Mayor of Quincy, 270
Mass. 185, 169 N.E. 894 (1930).

A mayor was held empowered to remove a
member of the board of park commission-
ers and appoint a replacement, in each
case without the approval of the city coun-
cil. M.G.L.A. c. 45, § 2 (relating to the
appointment and removal of park commis-
sioners) did not apply. Kaczmarski v.
Mayor of Springfield, 346 Mass. 432, 193
N.E.2d 574.

81. M.G.L.A. c. 43, §53. The form of
certificate, in the alternative, is set forth in
the statute.

91

does not apply to the school committee, to
officials appointed by the governor, or to
assessors if elected by the voters.

Validity of removal does not depend on the

truth of the reasons given. Fabrizio v.
City of Quincy, 9 Mass.App. 733, 404
N.E.2d 675 (1980), reasons given by may-
or for removing assessor were sufficient.
Due process did not require a hearing
since individual had no property interest
in the position of assessor, absent statuto-
ry tenure or rules or mutually explicit un-
derstandings that support a claim of enti-
tlement to the position.




§ 119 STANDARD PLANS OF CITY GOVERNMENT  Ch.6

serve for two years, at the first regular city election held after adop-
tion of the plan and at each biennial election thereafter.®

~ Avacancy in the city council is filled by the remaining members for
the balance of the unexpired term.®

Every order, ordinance, resolution and vote passed by the city
council, and relating to the affairs of the city, must be presented to
the mayor for his approval. If he approves it, he will sign it. If he
disapproves, he will return it to the council with his written objec-
tions. The council will enter his objections on its records and again
consider the measure. If the city council, not less than seven days
after its return from the mayor’s office, passes the measure by a two-
thirds vote of all its members, the measure will take effect despite the
mayor’s veto. If the mayor fails to return a measure to the city
council within ten days after it has been presented to him, it will be
deemed to be in force and effect.®

§ 120. Plan B

The mayor, under plan B is elected by the voters at large. Heis
the chief executive officer of the city and holds office for a term of two
years from the first Monday in January following his election and
until his successor is qualified.®

The legislative powers of the city are vested in the city council,
which annually elects one of its members as its president. A city
containing more than seven wards has a council of fifteen members;
a city with seven wards or less has a council of eleven members. In
either case, one councillor is elected from each ward “by and from the
qualified voters of that ward” and the remaining members of the
council are elected “by and from the qualified voters of the city.” At
the first regular city election under plan B, if the plan adopted
provides for annual elections, the councillors elected from the wards
will be elected to serve for one year and those elected by the voters of
the city at large will be elected to serve for two years from the first

83. M.G.L.A.c. 43, §50. mitted by the mayor to the city council
under M.G.L.A. c. 44, § 32, or to appro-
priations by the city council under
M.G.L.A. c. 44, § 33.

Section was not obstacle to power of local
board to order funding by city council of
fluoridation of water supply under
M.G.L.A.c. 111, § 8C. Board of Health

v. Mayor of North Adams, 368 Mass. 554, 86. MGLA.c 43,§38.

334 N.E.2d 34 (1975). Plan B mayor’s signature on record of city
council vote constituted approval.
84. M.G.L.A. c. 43, § 50A. Newell v. Rent Board of Peabody, 378

Mass. 443, 392 N.E.2d 837 (1979).
85. M.G.L.A. c. 43, § 55. But note that
this section does not apply to budgets sub-

92



Ch.6  STANDARD PLANS OF CITY GOVERNMENT § 120

Monday in January following their election and until their successors
are qualified. Thereafter, at each regular annual city election, coun-
cillors elected to fill vacancies caused by the expiration of terms will
be elected to serve for two years. If the plan adopted provides for
biennial rather than annual elections, all councillors, whether elected
from the wards or at large, will be elected at the first regular city
election following adoption of the plan, and at every biennial election
thereafter, to serve for two years from the first Monday in January
following their election and until their successors are qualified.”’

If a vacancy in the office of mayor occurs during the first year of the
term ending December thirty-first, the city clerk will call an election
to fill the vacancy for the unexpired balance of the two year term. If,
however, the vacancy occurs during the second year of the term
beginning January first, the city clerk will call a meeting of the city
council and the council will elect one of its members, by majority
vote, to serve as mayor for the unexpired balance of the term.
Should the council fail to elect one of its members as mayor at such
meeting, or within thirty days thereafter, the president of the city
council will become acting mayor. He will exercise all the rights and
powers of the mayor and will be sworn to the faithful discharge of his
duties.®

A vacancy in the office of a city councillor elected by the voters of
the city at large will be filled by majority vote of all the remaining
members of the council for the remainder of the unexpired term. Ifa
vacancy occurs, before the last six months of the term, in the office of
a councillor elected from a ward, the council will order an election to
fill the vacancy for the remainder of the unexpired term.*

The mayor, under plan B, appoints all heads of departments and
members of municipal boards, except the school committee, officers
appointed by the governor, and assessors if elected by the voters, as
their terms of office expire. Except in the case of the city solicitor,
such appointments are subject to confirmation by the city council.
The mayor may appoint, and remove, the city solicitor without con-

firmation by the council.® A liquor licensing board is not a “munici-

pal board” and the mayor’s appointments of members to such board

87. M.G.L.A.c.43,§59. Itwillbenoted 89. M.G.LA.c. 43, § 59A. The statute

that the powers of the city council are lim- does not provide for the situation where a
ited to legislative powers. An order of the vacancy occurs, within the last six months
council which is clearly executive and not of the term, in the office of a councillor
legislative is thérefore not subject to a ref- elected from a ward. Presumably the va-
erendum under M.G.L.A. c. 43, § 42. cancy is not filled.

Dooling v. City Council of City of Fitchburg,

242 Mass. 599, 136 N.E. 616 (1922). 20 M.G.L.A.c. 43, §60.

88. M.G.L.A.c. 43, § 59A.
18 Mass.Prac.3rd Ed. (R. & F.)—5 . 93
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§ 120 STANDARD PLANS OF CITY GOVERNMENT  Ch.6

are not subject to confirmation by the city council.®® Where plan B
makes no specific provision as to the appointment and measure of
duties of a public officer, such public officer will continue in the same
status he enjoyed when the plan was adopted, until the city council
changes his status by ordinance.”? Where the chief of police had
previously been placed under civil service by acceptance of a stat-
ute,” the adoption of plan B did not by implication repeal the accept-
ance so as to make him removable by the mayor without regard to the
requirements of the civil service law.* Plan B does not give to the
mayor specific power to remove subordinate officers who are under
the charge of department heads.” The treasurer and tax collector of
a city is a head of a department who is appointed by the mayor,
subject to confirmation by the city council,’ and the entire board of
assessors also comes within the meaning of the words “head of a
department.”’

The mayor may remove the head of a department or member of a
board?” before the expiration of his term of office, but such removal
must be approved by a majority of the members of the city council.
‘The person to be removed shall receive a copy of the reasons for his
removal and he may, if he desires, contest the removal before the
council and be represented by counsel.®

§ 121. PlancC

Plan C is the commission form of government. The government
and general management and control of all of the city’s affairs, except
the public schools, are vested in an elected city council! of five mem-

95. Duggan v. Justice of Third District -
Court of Eastern Middlesex, 298 Mass.
274, 10 N.E.2d 61 (1937).

91. Crocker v. Deschenes, 287 Mass. 202,
191 N.E. 678 (1934).

Section does not apply to appointment of
licensing board members under M.G.L.A.
¢. 138,'§ 4 or to confirmation of such ap-
pointments. Del Greco v. Mayor of Re-
vere, 1 Mass.App. 135, 294 N.E.2d 594
(1973).

96. Clark v. City Council of Waltham, 328
Mass. 40, 101 N.E.2d 369 (1951).

97. Bryson v. Mayor of Waltham, 329
Mass. 524, 109 N.E.2d 452 (1952).

92. Bradley v. City of Marlboro, 296 Mass.
253, 5 N.E.2d 439 (1936). In this in-
stance the “public officer” was the super-
intendent of streets.

93. Chapter 468 of 1911.

94. Ellis v. Shepard, 229 Mass. 147, 118
N.E. 231 (1918). -

94

98. Except members of the school commit-
tee, officials appointed by the governor,
and assessors if elected by the people.

99. M.G.LA. c. 43, §61. See Cunning-
ham v. Rockwood, Mayor, 222 Mass. 574,
111 N.E. 409 (1916), where it was held
the commissioner of public safety was re-
movable under this section.

1. MG.LA.c.43,§66.



Ch.6  STANDARD PLANS OF CITY GOVERNMENT § 121

bers, comprised as follows: a mayor, who is the Commissioner of
Administration; a Commissioner of Finance; a Commissioner of
Health; a Commissioner of Public Works and a Commissioner of
Public Property. Each commissioner is the active head of the de-
partment of city affairs indicated by his title. In case of controversy
as to the departments to be under the charge of any one or more of
the commissioners, the matter will be determined by vote of the
majority of all commissioners.2

The terms of office of the five members of the council commence at
ten o’clock in the morning on the first Monday of January following
their election. They will serve for two years each and until their
successors are qualified, except that if the plan adopted calls for
annual elections, the terms of office of the commissioners of adminis-
tration, finance and health elected at the first election held under
plan C will be for two years and the terms of office of the commission-
ers of public works and public property so elected shall be for one
year.’

The city council meets annually on the first Monday of January for
the swearing in of new members, and organizes by choosing one of its
members, other than the mayor, as president, to serve during the
pleasure of the council. The organization of the council will take
place if at least three members are present and have been sworn in,
notwithstanding the absence, death, refusal to serve, or non-election
of the mayor or one or more of the other members. If a member-
elect does not attend the organization meeting, he may be sworn in at
any subsequent time. If a councillor is temporarily unable for any
reason to perform his duties, the council may appoint one of its
members to exercise his powers and perform his duties during his
disability.s

The city council fixes suitable times for its regular meetings, but a
special meeting may be called at any time by the mayor, the presi-
dent of the council or any two members, by causing written notice of
the time of the meeting, signed by the person or persons calling it, to
be delivered in hand to each member, or left at his usual dwelling
place, at least six hours before the time of the meeting. Meetings
may be held at any time when all members are present and consent.*
The meetings must be public. A majority of the council constitutes a

+ quorum. If the mayor is present, he presides and may vote; if he is

not present, the president of the council presides. If neither the

2. MG.LA.c. 43 §67. 5. M.G.LA.c.43, §26.
3. M.G.LA.c. 43,'§68. 6. M.G.L.A.c.43,§70.

4. MG.LA.c. 43,§69. _
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§ 121 STANDARD PLANS OF CITY GOVERNMENT  Ch.6

mayor nor the president is present, the members present choose a
temporary chairman. The city clerk is ex officio the clerk of the
council and keeps the records of its proceedings. If he is absent, the
council elects a temporary clerk, who is sworn to the faithful dis-
charge of his duties.” Every final vote of the council involving an
expenditure of fifty dollars or more,? every ordinance and resolution,
and any other vote on request of one member, must be by yeas and
nays and be recorded on the journal of the council’s proceedings.
Every ordinance, resolution, order or vote requires for its passage at
least three affirmative votes.?

The city council under plan C has all the legislative powers of the
city and possesses, in itself or through the officers it elects or ap-
points, all the powers, rights and duties possessed, prior to the adop-
tion of the plan, by the mayor, board of aldermen, common council,
and all other boards, commissions and committees of the city.!

In addition to being the Commissioner of Administration, the may-
or is the chief executive officer of the city and, ex officio, chairman of
the school committee. He may have such other duties and powers as
are provided by ordinance and are not inconsistent with the statute.
He presides, when present, at meetings of the city council, but he has
no power of veto. In the absence of the mayor, or during his inability
to act, the councillor elected as Commissioner of Finance will assume
the duties and exercise the rights and powers of the mayor. If the
Commissioner of Finance is absent or unable so to act, the council
will select another commissioner to act as mayor."

The city council has the power, and in fact the duty, to assign the
executive and administrative powers, authorities and duties not spe-
cifically allocated by the plan C statute to proper departments by
means of ordinances. Changes in assignments may be made by
ordinances enacted, in each instance, by an affirmative vote of three
members or by the voters at large upon an initiative petition. The
council is the policy-making body, but each individual commissioner
has power to carry out the council’s policies within his own depart-
- ment.”? Subject to the confirmation of the city council, and civil
service laws, each commissioner may appoint the heads of the de-
partments under his jurisdiction and may remove any one of them
for cause stated in the order of removal. Subject again to the civil

7. M.G.LA.c.43,§71. reserved to the school committee, or to the
voters at large.
8. M.G.L.A c.43,§71.
11. M.G.LA.c. 43,§74.
9. M.G.L.A.c.43,§§71 and 73.
12. M.G.L.A.c. 43, §75.
10. M.G.L.A.c.43,§72. Note, however,

that the council does not acquire powers
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Ch.6  STANDARD PLANS OF CITY GOVERNMENT § 122

service laws, the head of each department may appoint and remove
the employees of that department.® Each commissioner must keep
a record book, which will be open to public inspection, containing a
concise record of the affairs of the department or departments under
his jurisdiction, must quarterly render a full report to the city council
and must annually make a synopsis of his report for publication.™

§ 122. Plan D

The government of the city is vested in a city council of seven or
nine members and a city manager. The mayor “shall be recognized
as the official head of the city for all ceremonial purposes and shall be
recognized by the courts for the purpose of serving civil process and
by the governor for military purposes”. The school committee has
general management and control of the school system. The city
clerk, the city auditor, any official appointed by the governor, and
any elected trustees of trust funds have the powers and duties con-
ferred and imposed upon them by general law.!s

The members of the city council are elected at large for terms of
two years each at each regular city election. If the city had seven
wards or less when plan D was adopted, the council will consist of
seven members. If the city had more than seven wards, the city
council will have a membership of nine. No member of the council
may hold any other salaried position in the city government.’¢ The
city council meets and organizes on the first Monday of January
following the regular city election. A majority of all members elect-
ed to the council must be present and qualified. The city clerk acts
as temporary chairman until the mayor or the vice-chairman has
qualified. The city council elects a mayor and a vice-chairman from
its own membership. If the city council fails to elect a mayor and a
vice-chairman within fourteen days after the first Monday in Janua-
ry following the regular city election, the member of the council who
received the highest number of votes at the preceding city election
will automatically become the mayor and the member receiving the
next highest number of votes will become the vice-chairman; both
will serve until the end of the terms to which they were elected as
members of the city council. If a vacancy occurs in the office of the
-mayor, the city council will elect one of its members to fill the office
for the unexpired term. Pending such election, the senior member of
the council in length of service, or, if two or more have equal length of

13. M.G.L.A.c.43,§76. 15. M.G.L.A. c. 43, §§ 81, 82, 86.

14. MGLA.c.43,§77. 16. M.G.LA.c. 43, § 82.
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§ 122 STANDARD PLANS OF CITY GOVERNMENT  Ch.6

service, the senior member both in age and length of service, will act
as mayor."

The city council will fix the times for its regular meetings. A
special meeting may be called at any time by the mayor, or by four
members of a nine-member council, or by three members of a seven-
member council, written notice being served on each member at least
twelve hours before the time set for the meeting. All meetings of the
council and of its committees, except executive sessions, are open to
the public, and rules of the council must provide that citizens and
city employees be given a reasonable opportunity to be heard at any
such meeting on any matter considered at the meeting.!®

A majority of all members elected to the city council constitutes a
quorum. The mayor presides at meetings and may vote. If the
mayor is absent, the vice-chairman presides. The city clerk acts as
clerk of the council and keeps the records of the meetings. All final
votes on matters involving the expenditure of fifty dollars or more,
and any other vote, or request of any member, must be by yeas and
nays and must be entered on the records. The affirmative vote of a
majority of all the members elected to the city council is necessary for
the passage of any order, ordinance, resolution or vote, except that
the affirmative vote of a majority of those present is sufficient to
adjourn any meeting."

The mayor of a plan D city, in cases of public danger or emergency
and with the consent of the city council, may take command of the
police and take necessary action to maintain order and enforce the
laws. He is the chairman of the city council and of the school com-
mittee, with the right to vote in each case but without the power of
veto.® If a vacancy occurs in the city council or in the school com-
mittee, and the remaining members fail by majority vote to fill such
vacancy for a period of thirty days after being notified by the city
clerk that the vacancy exists, the mayor will fill the vacancy by
appointing any qualified voter of the city.?!

The chief administrative officer of a plan D city is the city manager,
who is appointed by the city council “on the basis of his administra-
tive and executive qualifications only”. He need not be a resident of
the city or of Massachusetts when appointed. No member of the city
council may be chosen city manager during his term of office and no

17. M.G.L.A.c. 43, § 83. 21. M.G.L.A. c. 43, §88. If there is no
mayor, such appointment will be made by
18. M.G.L.A.c. 43, §84. the vice-chairman of the city council or by
the vice-chairman of the school commit-
19. M.G.L.A.c. 43, §85. tee, as the case may be.

20. M.G.LA. c. 43, § 86.
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person is eligible to appointment who has within two years been
elected to or served in an elective office within the commonwealth.
The city manager will receive such compensation as the city council
may fix by ordinance, but such compensation may not exceed ten
thousand dollars a year in a city with a population of less than one
hundred thousand, or twenty thousand dollars a year in a city with a
population of one hundred thousand or more.?

The city manager serves at the pleasure of the city council, which
may remove him for cause by a two-thirds roll-call vote. Prior to his
removal, however, he shall at his request be furnished with a written
statement of the alleged reasons for his removal and shall have the
right to be heard at a public meeting of the council prior to a final
vote on his removal. Pending such public hearing, he may be sus-
pended from office. The action of the city council in suspending or
removing a city manager is final, it being the intention of the statute
“to vest all authority and fix all responsibility for such suspension or
removal in the city council.”?

In the event of the absence, disability or suspension of the city
manager the city council will designate the head of some city depart-
ment to act as city manager during the interim period. If the office
of city manager becomes vacant, the council will designate a depart-
ment head as acting city manager until a new city manager is
appointed.®

Generally speaking, the powers and duties of the city manager are
the same as those possessed and exercised, immediately prior to the
adoption of plan D, by the mayor, board of aldermen, common coun-
cil and all other boards, commissions and committees of the city,
except the school committee. He does not, of course, have legislative
powers or duties, but he supervises the administration of the city’s
affairs and is charged with the duty of seeing to it that the city
council’s ordinances, resolutions and regulations are faithfully exe-
cuted. He makes recommendations to the council and keeps the
council fully informed as to the city’s financial condition. It is his
duty to prepare the annual city budget and to submit it to the city
council.® To assist him in preparing the budget, he may require all
departments, commissions, boards and offices of the city to furnish

" 22. MG.LA.c.43,§89. shaw, 363 Mass. 800, 298 N.E.2d 847
(1973).
23. M.G.LA.c.43,§89.

Statement of reasons for removal did not
satisfy statutory requirements where it 25. As to the contents of the budget, see
.was never adopted by members of city M.G.L.A. c. 44, § 32.
council at any meeting. Gildea v. Eller-
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him with estimates of their financial requirements.? He is charged
with the duty of appointment and removal in the departments for
whose administration he is responsible, but he may delegate this
duty, insofar as it pertains to subordinates in a department, to the
head of that department.”’ The city manager must, however, report
every appointment and removal at the next following meeting of the
city council. City officers and employees appointed by or under
authority of the city manager must perform the duties required of
them by the city manager, subject to general regulations of the city
council, and a violation of this requirement is sufficient grounds for
removal of an officer or employee.?

The city manager has a free hand in administering the depart-
ments for which he is responsible. No member of the city council
may direct or request the city manager to appoint any person to office
or to remove any person from office. Except in the course of an
inquiry, no member of the city council may deal with any portion of
the service of the city for which the city manager is responsible,
except through him, and no council member may give orders, public-
ly or privately, to any subordinate of the city manager. A violation
of this non-interference provision of the law carries a substantial
penalty.?

No employee of a city under plan D may give, solicit or receive,
directly or indirectly, any assessment, subscription or contribution
for any political party or for any candidate for city office.®

26. M.G.L.A.c. 43, §90. hundred dollars or imprisonment for not
more than six months, or both. In addi-
tion, the office of a city council member
convicted of a violation of this section is
automatically vacated and the member so
convicted is barred from ever again being
eligible for any office or position in the city

service, elective or otherwise.

27. Subject in any case, of course, to appli-
cable provisions of the civil service law
(M.G.LA.c. 31).

See Williams v. City Manager of Haverhill,
330 Mass. 14, 110 N.E.2d 851 (1953),
which holds that an assessor may be re-
moved by the city manager of a plan D
city, and that the assessor is not entitled to
written charges or to a hearing.

30. M.G.L.A.c.43,§92A. Itisnot clear
whether “political party” as used in this
section refers to a political party in its

In a Plan D city, the appointment of a person activities within the city or to a political

as a member of the alcoholic liquor licens-
ing board was a nullity, because it was not
confirmed by the city council as required

party in a much wider sense. The penalty
for violation of the section is a fine of not
more than five hundred dollars or impris-

onment for not more than six months, or
both. In addition, a person convicted of
such violation is barred from ever again
holding any office or position in the city
service.

by M.G.LA. c. 138, § 4.
28. M.G.LA.c. 43,§91.

29. M.G.LA. c. 43, §92. This section
provides a penalty of not more than five
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§ 123. PlanE

As is the case in other statutory city charter plans, the conduct of
school affairs in a plan E city remains vested in the school committee.
The city clerk, city auditor, officials appointed by the governor and
elected trustees of trust funds continue to have and exercise the
powers and duties conferred and imposed upon them by general
law.3' With these exceptions, the government of a plan E city and
the general management of its affairs are vested in a city council and
a city manager.

The city council, as in plan D cities, consists of seven members if
the city contained seven wards or less, and nine members if the city
contained more than seven wards at the time of adoption of the plan.
Members are elected for two year terms by proportional representa-
tion. No member of the council may, during the term, be appointed
or elected by the council to any office the salary of which is payable
by the city.® '

The city council meets and organizes on the first Monday of Janua-
ry following the regular city election. The city clerk acts as tempora-
ry chairman until the mayor or vice-chairman has been qualified.
The council, by majority vote of all members, elects from its own
membership a mayor and a vice-chairman. The presence and the
prior qualification of a majority of all the members elected to the city
council are essential to the organization. Inthe event of a vacancy in
the office of mayor or vice-chairman, the city council will elect one of
its members to fill the vacancy for the unexpired term, but it can only
do so if there is then no vacancy in the council itself.*

The council fixes the times for its regular meetings, and a special
meeting may be called at any time by the mayor, by the vice-chair-
man, by four members of a nine-member council or by three mem-
bers of a seven-member council, written notice being served on each
member at least twelve hours before the time set for the meeting.
All meetings of the council and of its committees, except executive
sessions, are open to the public, and the rules of the council must
provide that citizens and city employees be given a reasonable oppor-
tunity to be heard at any such meeting on any matter considered at
the meeting.*

A majority of all elected members of the city council constitutes a
quorum. The mayor presides at meetings and may vote; the vice-

31. M.G.LA.c. 43,§95. tion does not apply to election of a council-

lor as mayor.
32. M.G.L.A.c. 43, §95.

34. M.G.LA.c. 43, §97.
33. M.G.L.A.c.43,§96; M.G.L.A.c.39,

§ 8. Presumably, however this prohibi- 35. M.G.L.A. c. 43, § 98.
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chairman presides in the absence of the mayor. The city clerk is ex
officio the clerk of the council and keeps the records. All final votes
involving an expenditure of fifty dollars or more, and any other vote,
on request of any member, must be by yeas and nays and must be
entered on the records. The affirmative vote of a majority of all the
elected members is necessary for the passage of any order, ordinance,
resolution or vote, but the majority of those present may vote to
- adjourn a meeting.%

The mayor under plan E performs much the same functions as his
counterpart under plan D. He is the official head of the city for all
ceremonial purposes and will be recognized by the courts for the
purpose of serving civil process and by the governor for military
purposes. He is the chairman of the city council and of the school
committee, in each of which positions he has the right to vote, but not
the power of veto. He has no powers of appointment, except as to
the employees connected with his own office.” In case of his absence
or inability to act, his duties are performed by the vice-chairman of
the council.

A vacancy in any elective body in a plan E city is filled for the
remainder of the unexpired term by a public recount of the ballots
credited at the end of the original count to the candidate elected
thereby whose place has become vacant. Subject to certain special
rules, the provisions governing the original count of votes will be
followed. If no regularly nominated candidate for the city council or
school committee remains, the vacancy will be filled for the
unexpired term by a majority vote of the remaining members, except
that if the remaining members fail to fill the vacancy within thirty
days after being notified of the vacancy by the city clerk, the vacancy
will be filled by the appointment of any qualified voter of the city by
the mayor or, if there is no mayor, by the vice-chairman of the council
or, if there is no mayor and no vice-chairman, by the senior member
in point of service of the city council or school committee, as the case
may be, or, if more than one have so served, then by the member of
the city council or school committee who is senior both in length of
service and in age.’® '

36. M.G.LA.c.43,§99. Plan E cities, measures adopted by city
council are not presented to mayor for ap-
37. M.G.L.A.c. 43, § 100. proval, and mayor has no veto power.

Home rule amendment would not be violat-
ed if the general court enacted petition 38. M.G.L.A.c.43,§102. Inanyplan E

from city council of a plan E city govern- city where plurality voting has been sub-
ment although petition was filed without stituted for proportional representation,
approval of mayor. Opinion of the Jus- by acceptance or the application of chap-

tices to the House of Representatives, 375 ter 661 of the Acts of 1949, a vacancy in
Mass. 843, 378 N.E.2d 43 (1978). In an elective body will be filled forthwith for
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The city manager is appointed by the city council, to hold office
during its pleasure. He is the chief administrative officer of the city
and is responsible for the administration of all departments, commis-
sions, boards and offices of the city, except that of city clerk, city
auditor, any official appointed by the governor and anybody elected
by the voters. He will be appointed on the basis of his executive and
administrative qualifications only; he need not be a resident of the
city or of Massachusetts when appointed. His compensation will be
such as shall be fixed by ordinance. No member of the city council
may be chosen as city manager, and no person shall be eligible for
appointment who has, within two years, held elective or appointive
office in the city or in the county in which the city is located. The
city manager will be sworn to the faithful performance of his duties.*

The city manager may be removed by the city council.#® Before he
may be removed, however, he is entitled, on demand, to a written
statement of the reasons alleged for his removal and the right to be
heard publicly on these reasons at a meeting of the council held prior
to the final vote on his removal. He may be suspended from office
pending and during such public hearing. If the city council votes to
remove him from office, such action is final, the statute fixing all
responsibility for his suspension or removal upon the council. Inthe
absence, disability or suspension of the city manager, the city council
will designate a department head to perform his duties temporarily.
If the office of city manager becomes vacant, the city council will
designate a department head as acting city manager until a new city
manager is appointed.

The city manager is the “chief conservator of the peace within the
city” and supervises the administration of the city’s affairs. He sees
to it that the laws of the commonwealth and the ordinances and
regulations of the city council are faithfully executed. He reports to
the council upon the affairs of the ¢ity and keeps it advised as to the
city’s financial condition and future needs. He prepares the city’s
budgets for submission to the council and, in this connection, he may
require expense estimates from all city departments. He makes all

the unexpired term by the remaining 39. M.G.L.A.c. 43, §103.
members of the body concerned, “who
shall choose whichever of the defeated 40. M.G.L.A. c. 43, §103. Presumably

candidates who are eligible and willingto ~ removal can be accomplished by a majori-
serve, and who received the highest ~ty vote, but note that under plan D a two-
number of votes for membership in the thirds vote is required. See M.G.L.A. c.

body in which the vacancy occurs at the 43, § 89.
last regular municipal election at which

members of said body were elected”. 41. MG.LA.c.43,§103.
Chapter 230 of the Acts of 1954.
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appointments and removals of personnel®? in the departments for
whose administration he is responsible and performs such other du-
ties as the council may, by ordinance, prescribe.®

The city council may prescribe entirely, limit, or grant wide discre-
tion to the city manager in carrying out its orders. The city manager
has a duty to act on contracts in a manner nonprejudicial to the city’s
interest. This duty allows for some judgment on the city manager’s
part in concluding the terms of a contract.*

The city manager may delegate the authority to appoint and re-
move subordinates to a department head. In any event, the manager
must report each appointment and each removal to the city council
at its next following meeting. All appointments, if subject to the
civil service law, shall be made in accordance therewith, and all other
appointments shall be made. on the basis of executive and adminis-
trative training and experience in the work to be performed.*

Officers and employees of a plan E city who come under the author-
ity of the city manager are subject to the supervision of the manager,
under general regulations of the city council. A violation of this
statutory provision is a sufficient ground for removal.*

No member of the city council may direct or request the city
manager to appoint any person to or remove any person from office.
Except in the course of an inquiry, no member of the council may
deal with employees of the city under the jurisdiction of the manager
except through him, and no council member may give orders, public-
ly or privately, to a subordinate of the manager.+

42. Subject to his right to delegate this re- A city manager has broad authority to set

sponsibility insofar as subordinate em- general policy to be carried out by the
ployees of departments are concerned. police chief and. to supervise and control
See M.G.L.A. c. 43, § 105. his actions, but may not go as far as to

empower the city manager to exclude the
chief entirely from the chain of command

. . - . from the city manager to the police de-
vacancy in rank of lieutenant in city police . .
department. Conway v. City Manager of partment. Chief of Police of Medford v.

Cit Manager of Medford
Medford, 5 Mass.App. 778, 359 N.E.2d y & »
1310 977y, TP Mass.App.CtAdv.Sh. (1981) 398, 416

N.E.2d 985 (1981).

City manager, as chief administrative officer
of city, could properly decide not to fill

43. M.G.L.A.c. 43, §104.
47. M.G.L.A.c.43,§107. A violation of

44. Sancta Maria Hospital v. City of Cam-.  this statutory provision is punishable by a
bridge, 369 Mass. 586, 341 N.E.2d 674 fine of up to five hundred dollars or impris-
(1976). onment for up to six months, or both, and

: upon conviction the office of the guilty

45. M.G.L.A.c.43,6§105. person is declared vacant and he is forever

barred from holding office, either elective

46. M.G.L.A. c. 43, § 106. or 'appointive, in the service of the city.
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No city employee may, directly or indirectly, give, solicit or receive,
or be concerned in giving, soliciting or receiving, any assessment,
subscription or contribution for any political party or candidate.®

Under plan E, the regular city election takes place on the Tuesday
next following the first Monday of November in every odd numbered
year. Members of the city council and school committee, and such
other city officers as are chosen by the voters, will be elected at that
time.® Any registered voter who is eligible for election to public

‘office in the city is entitled to have his name printed on the official

ballot at the regular city election provided that, at least twenty-eight
days prior to the election, there has been filed with the city clerk a
statement, signed by him, and a petition signed by not less than fifty
and not more than one hundred registered voters of the city. The
signatures on the petition must have been certified by the registrars
of voters as required by law. The foregoing requirements are
mandatory; no person shall be entitled to have his name printed as a
candidate on the ballot unless they have been complied with strict-
ly.5 If the nomination papers of a candidate contain more than the
maximum number of signatures, they will be invalid. No voter may
sign the nomination papers of more than one candidate for election
as a member of any elective municipal body. If a voter signs nomina-
tion papers for more than one such candidate his signature will be
invalid on all such papers except the one first acted upon by the
registrars of voters.’!

A separate form of ballot is required for each body to be elected at
the city election, and each separate form must be different in color
from all other forms used at the same election. On every ballot there
must be printed the following directions to voters, the first sentence
under the heading to be in “prominent bold faced type’:

“Do not use X marks.”

“Mark your choices with NUMBERS only.”

48. M.G.L.A.c.43,§108. A violationof 50. M.G.L.A.c.43,§110. The forms of
this section is punishable by a fine of not the statement and petition are set forth in
more than five hundred dollars or impris- this section in detail.
onment for not more than six months, or
both. Upon his conviction, such employ- 51. M.G.L.A.c. 43, § 111. This appears

ee’s office is automatically vacated, and he to say that even though seven members
is barred from holding any elective or ap- are to be elected to the city council, a voter
pointive position in the city service may sign nomination papers for only one
thereafter. candidate.

49. M.G.LA.c. 43, §109.
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“Put the figure 1 opposite your first choice; the figure 2
opposite your second choice; the figure 3 opposite your third
choice; and so on.

“Mark as many choices as you please.
“Do not put the same figure opposite more than one name.

“If you spoil this ballot, tear it across once, return it to the
election officer in charge of the ballots and get another from
him.”

No ballot may indicate the party or political designation of any
candidate nor anything to show how he was nominated or what his
views or opinions are.?

At the close of the polls at each polling place, where the election is
solely one under proportional representation, the ballot box is sealed
and delivered to the central counting place, together with voting
lists, a record of the ballot box register, a record of the ballots given
out, the ballots spoiled and returned, and the ballots not given out,
all of these being enclosed in an envelope and duly certified by the
election officials. At the central counting place, the ballots are re-
moved from the boxes, and numbers compared with the records from
the polling places and any discrepancies noted. The ballots are first
counted for the city council and next for the school committee.s

A plan E city may have proportional or plurality voting. In 1949,
the Massachusetts general court enacted a statute which, by its
terms, repealed so much of the plan E law as provided for proportion-
al representation in any city the voters of which accepted the statute,
and substituted in such city ordinary plurality voting.$ In 1954,
however, the general court made it possible for the voters of a city
accepting the 1949 act, thereby abolishing proportional representa-
tion in that city, to restore proportional representation by accept-

52. M.G.L.A. c. 43, § 112. The leading 54. Chapter 661 of Acts of 1949. The
case on proportional representation is supreme judicial court has ruled that in
Moore v. Election Commissioners of any city adopting plan E after the effective
Cambridge, 309 Mass. 303, 35 N.E.2d date of this statute, plurality voting will
222 (1941) which upholds the constitu- prevail rather than proportional represen-
tionality of this method of voting. tation. Mayor of Gloucester v. City

Clerk of Gloucester, 327 Mass. 460, 99
53. M.G.L.A. c. 43, § 114. Ballots cast N.E.2d 452 (1951).

for purposes othex: than t'he e}ection .°f See also Chapter 281 of the Acts of- 1952,
members to elective bodies (i. e., city and Chapter 118 of the Acts of 1953, both

council - and school comfnmec) ‘a‘l.'e of which amend Chapter 661 of the Acts
counted at the central counting place “in of 1949

accordance with the laws otherwise appli-
cable to the counting thereof”. No infor-
mation as to the state of the balloting may
be disclosed before the close of the polls.
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ance of the new act.®® For a determination as to whether proportion-
al representation is legally in effect in any particular plan E city,
therefore, it is necessary to know when the plan was adopted and
what action was taken by the voters on these legislative enactments.

§ 124. PlanF

The government of a city under Plan F is vested in a mayor and a
city council, the councillors being elected partly at large and partly
from the wards of the city, with the mayor and city councillors being
nominated in party primaries, and elected biennially in every odd
numbered year. At the city primary, each political party will place
in nomination a candidate for mayor, six candidates for the school
committee, as many candidates for councillor-at-large as there are
councillors-at-large to be elected, and a candidate for councillor from
each ward in the city. Independent candidates may be nominated
by nomination papers.%

The mayor under Plan F is the chief executive officer of the city.s
The legislative powers are vested in a city council which will annually
elect one of its members as president.s

All department heads and members of municipal boards, except
the school committee, officials appointed by the governor, and asses-
sors if elected by the voters, are appointed by the mayor, as their
terms of office expire, without confirmation by the city council.¥
The mayor may remove any person whom he is authorized to ap-

§5. Chapter 152 of the Acts of 1954. ward, plus members elected at large as
Note that this act does not apply to the follows:
City of Quincy.

Number of Number of
In 1972, M.G.L.A. c. 43, § 115 and c. 54A wards in members
dealing with proportional voting was re- city at large
pealed by St. 1972, ¢. 596, § 2. See also 5 2
Belin v. Secretary of the Commonwealth, 6 3
362 Mass. 530, 288 N.E.2d 287 (1972), 7 4
special law invalid where only one city or 8 3
town where officers were elected by pro- 9 4
portional representation. 10 5
56. M.G.L.A.c. 43, §§ 117-127, incl. ;; ‘3‘

.§57. M.G.LA. c. 43, §119. The mayor
holds office for two years from the first 59. M.G.L.A. c. 43, § 122. The mayor
Monday in January following his election must file with the city clerk a certificate
and until his successor is qualified. that his appointee in his opinion is special-
ly fitted by education, training or ex-
58. M.G.L.A.c.43,§120. The city coun- perience for the position. For the form of
cil is composed of one member from each the certificate see M.G.L.A. c. 43,-§ 123.
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point.® Every order, ordinance, resolution and vote adopted or
passed by the city council relative to the affairs of the city is subject
to the approval or disapproval of the mayor. A measure disapproved
by the mayor may take effect if it is again passed by a two-thirds vote
of all the members of the council.®

The mayor serves as chairman of the school committee.s

§ 125. Optional Plan of City Council and School
Committee Organization in Certain Large
~ Cities
All cities having a population of 150,000 or more inhabitants, ex-
cept those operating under a plan, E method of government, may
adopt an optional plan for city council and school committee organi-
zation based upon district representation.®

An optional plan of city council and school committee organization
provides for a legislative body to be known as the city council, com-
posed of at least nine members, or a school committee, composed of
at least nine members, or both, elected from equally populous dis-
tricts with one member of the city council or school committee elect-
ed at large for every 120,000 residents of the city in excess of 150,000
residents, notwithstanding its plan of government or charter.s

Upon petition of five percent of the registered voters, an autho-
rized city % shall place on the ballot one or both of the following
questions:

A BINDING REFERENDUM CHANGING THE STRUC-
TURE OF THE CITY COUNCIL TO PROVIDE FOR DIS-
TRICT REPRESENTATION.

“Shall the city council be composed of nine members elected from
equally populous districts and, in addition, one member elected at
large for every one hundred and twenty thousand residents of the

60. M.G.L.A. c. 43, §124. The mayor take effect if not returned by the mayor
must file a written statement with the city within ten days after it is presented to him.

clerk setting forth the reasons for a remov- i section does not apply to budgets under

al, and a copy of this statement must be M.G.L.A. c. 44, § 32, or to city council
mailed or delivered to the person removed, appropriations under M.G.L.A. c. 44,
who may answer the charges. However, § 33.

the answer will not affect the action taken

unless the mayor so determines. 62. M.G.LA.c.43,§3l.

61. M.G.L.A.c.43,§125. Anewvoteon 63, M.G.L.A.c.43,§2.
a measure may not be taken for seven days
after the return of the measure by the 64. M.G.L.A.c.43,§1.
mayor to.the council. A measure will
65. M.G.L.A.c. 43, §128.
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December 14, 1992

To The Honorable, The éity Council:

With reference to Awaiting Report Item No. 21, regarding a detailed report on the
mechanism for a charter change, please find attached a response recelved from Russell B.
Higley, City Solicitor. :

Very tr ly yours,

Robert W. Healy
City Manager
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