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IN CITY COUNCIL

April 24, 1995

COUNCILLOR SULLIVAN
COUNCILLOR DUEHAY
COUNCILLOR GALLUCCIO
VICE MAYOR RUSSELL

WHEREAS:

WHEREAS:

WHEREAS:

WHEREAS:

WHEREAS:

ORDERED:

The new Republican-controlled United States Congress is on its way to passing
the biggest expansion of "Property Rights" in U.S. history (see attached article);
and '

This legislation seeks to signifcantly expand the interpretation of the
Constitution’s taking clause, which will lead to a sharp decline in a municipality’s
ability to enforce environmental, planning and other regulations; and

This legislation would require the government to pay landlords full compensation
when certain goverment reguulations reduce the value of the property 33% or
more; and

Both proponents and critics of this legislation agree that the Republican proposals
promise a procession of policy zigzags and law suits at all levels of government,
which will result in a huge hit to already tight and getting tighter city treasury;
and '

Many of these new taking arguments being advanced by the Congress are thought
to soon begin to prevail in the courts of this country [See, e.g. Dolan Tigard, 114
S. Ct. 2309 (1994)]; now therefore be it

That the City Manager be and hereby is requested to confer with the City
Solicitor’s Office to review the new legislative agenda and legal arguments
relating to "property rights" and "takings" as to how they relate to such
regulations as "parking freeze" and others.

In City Council April 24, 1995
Adopted by the affirmative vote of nine members.
Attest:- D. Margaret Drury, City Clerk.

A true copy;

ATTEST:- K. 22 Y, 2

D. Margaret Drury
City Clerk
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PURCHASING MANAGERS Index
monitoring business activity within the
manufacturing- sector fell to 51.4% in
March from February's level of 54.5%.
(Article on page A2.)

The Best Beef Jerky
H as Chamctenstzcs
Few Can Apprecmte

Terry- Kimmel Wins Prizes
- With His Secret Recipe,
Which Sells Well in Ohio §

B R

14

L IR |
" * By CLARE ANSBERRY "

Staff Reporter of TiuE WALL STREET JOURNAL

Although, by nature, not an extremely
attractive food, jerky can be cute.

The trick is sawing uniform little rec-
tangles, with just the right thickness—
about an eighth of an inch—{rom a hunk of
raw meat. Fat jerky loses Its desirable
shiny, opaque quality; skmny jerky, the.
gauge of, say, a Fruit Roll- Up. isn't chewy
.enough. Then there
is the color. Jerky - -
looks best ln mahog-
any. '

Such subtleties”
might escape the
"average jerky Joe,
but they are critical -
-in the Ohlo Assocla-

_sors annual.cured- }
meat : competition,
;held ',i"l_ast _month
near : - Columbus,
.Good looks, along
‘with edibility- and
‘texture,' made Kim-
mels i Mountaln‘
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“Work Week,

A Special News Réport About
On the Job—and Trends
- Taking Shape There

ENGLISH-ONLY RULES become a grow-
Ing problem In the workplace.

Company policies requiring employees to
speak only English are creating tensions and
lawsuits, the American Civil Liberties Union
says. “It's outrageous, especially in a com-
munity that's mostly Hispanie,” says Jor-
dania Reed, fired from a nurse’s aide job in
Gilroy, Calif., for speaking Spanish.

But proponents of the rules say they are
needed to ensure worker safety and fosier
communication. In one case, though, law-
yers questioned the rationale for the firing of
two workers who spoke Spanish on a Taco
Bell food assembly line, joking, *‘How do you
say burrito in English?”" The lawsuit re-
sulted in a model policy in which Taco Bell
could mandate that a common language be
spoken in meetings and on the production
line—but could not specify which language.

"The Equal Employment Opportunity
Commission says English-only rules may
violate civil-rights laws, unless an em-
ployer can show they are necessary for
conducting business.

WORKING CONDITIONS ABROAD get
closer corporate scrutiny.

Starbucks Coffee Company in Seattle
recently became the first U.S. importer of
agricultural commodities to announce plans
for a code setting minimal working condi-
tions and pay for foreign subcontractors.

-The nation's largest gourmet coffee com-

pany decided to develop its code after hu-
man-rights workers leafleted stores, com-
plaining that Guatemalan coffee pickers
recelved less than $3 a day.

Companies must enforce codes or else the
rules can become public-relations gimmicks,
says David Schilling, with the Interfaith
Center on Corporate Responsibility in New
York. Levi Strauss has a strong code, he
says, hiring Internal auditors to monitor
enforcement and cutting off subcontractors
who don't comply.

APRIL FOOLS' FOLLIES: Workers find
welrd ways to celebrate the holiday.

Employees take April Fool's Day seri-
ously at Sun Microsystems Inc. in Mountain
View, Calif., where engineering teams
sometimes disassemble executives’ cars and
reassemble them in their offices. This year,
CEO Scott McNealy sent an e-mail message
to all workers announcing a formal dress
code to replace the company’s casual style.
““We're ' taking our competition to the

“t--=s~= en we might as well have some-
= ~nid
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Pri'vate‘ Matter

Property Rights Stlrs f
Both Hopes and Fears '

Some California Farmers See

Windfall in GOP Bills;
Officials Fret About Costs

Flg a8

Do Grazing al:Take' Grass! B

By CHARLES McCoy

Staff Reporter of THE WALL STREET JOURNAL'
The new Republican-controlled Con-

i

gress is on its way lo passing the biggest -

expansion of property rights in U.S. his-
tory. In California, this could very well
radically drive up the cost of saving
salmon — and add to the tide of litigation
those rescue efforts have already
spawned.

. Indeed, the Republican proposals, de-
pending on their final form, promise a
procession of policy zigzags and lawsuits

at alllevels o nt, both critics and
Oome proponents agree.

Murky Consequences

Consider the salmon example: Big agrl
cultural corporations in California’s arid
Central Valley now get huge amounts of
public water at subsidized rates to pour on
crops. But some of the state's historic
salmon streams are drying up; under
previous congressional mandates, federal
and state regulators want to divert some of
this water to restore salmon runs.

But, under “‘takings" legislation passed
by the House last month, corporate farm-
ers would have to be compensated for any
diversion of their allotments. In fact, under
some circumstances, the corporate farm-

¥

L
¥

y

ers could claim reimbursement at market -
rates — meaning reimbursement out of the

federal treasury at rates 10 times the
subsidized rate they now pay. “We have a
right to that water, and if the government
wants it for fish, they have to pay us,” says

ist.

Until now, federal courts and the U.S.
Supreme Court have, in a number of
decisions, rejected this view. But the
breadth and wording of the new Republi.

Jason Peltier. a top California farm lobby- ‘

can takings proposals would unquestiona:

bly give Central Valley farmers a potent

new weapon; they are already preparing = -
lawsuits in anticipation Qf passage of 8"

genemus laklngs law. -
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“Some entrants have ragged edges
They don't even try to shape their jerky,”
says Ned Parrett, an animal-science pro-

fessor at Ohio’ State University in Co- -

lumbus and a judge for the assoclation.
“Making jerky is an art.”

- And like all art appreciation, it Is

- subjective. Alan Krautsack, who owns the

Lovell Market In Lovell, thought the win-

ning jerky. looked surreal. “They were

cute, little, reddish strips. Mine is more
traditional,” says Mr. Krautsack, which

-means it.comes in thick, dark slabs that

look like worn shingles. A novice jerky
competitor, -he tried to dethrone Terry
Kimmel but ran into unfortunate and unex-
pected competition from a bunch of tur-
keys. More on that later.

In Ohio, jerky is serious sport The
association, which represents the state’s
small, independent meat processors, re-
moved it from the Meat Snack category

- (home of Slim Jim-type sausage sticks)

several years ago. Now jerky has its own

".class,-as do wieners and loaf. Just about

every butcher tinkers with secret family
jerky recipes throughout the year, hoping
to capture the elusive blue ribbon.
Everyone, that is, except Mr. Kimmel,
who hasn't changed a thing since introduc-
Ing his jerky seven years ago. *‘There's no
need to change." he says “We're the best
there is.’ . o

Priceless Recipe

His Mountain Man jerky can be lound
for sale in about 50 bars and gas stations
near his home. “And we’ve even got some
in Lima,” says Mr. Kimmel, which is a
good two hours' drive away. He figures he
sells about 5,500 pounds of jerky a year,
which, at $16 a pound, makes it the cash
cow of the family’s custom-butcher opera-

- tion. When a Canadian traveler stopped by

Kimmel's shop, tasted the jerky and of-
fered to write a check for the recipe, the
Jerky maker responded "You don't have
enough money.'

Jerky has many of the snack-food attri-
butes America seems to crave. It is porta-
ble, unless you buy the restructured jerky
(ground meat formed into strips) sold in
40-inch pieces by the Sausage Shoppe in

Cleveland. Its slogan: “A meter of meat
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Not all pranks have happy endings. An
Ohio nursing-home worker was repri-
manded for impersonating another em-
ployee, but she got the last laugh: The
National Labor Relations Board ruled the
reprimand was retaliation for her union
activity.
. At Ben and Jerry's, “‘every day is

" April Fool's Day,” a spokesman says.
- While the company has no special Apnil
" Fool's celebration, it has a Joy Gang to
inject humor throughout the year. *

LOUSIEST BOSSES work in the North-
east, says United HealthCare Corp.'s new
survey on worker stress. Of more than 1,000
employees polled, 28% in the Northeast say
their boss is so disrespectful they suffer from
stress, compared with 15% in the West.
Workers with crummy bosses were five
times as likely to report physical effects like
lost sleep, headaches and upset stomachs.

DAILY GRIND: The H&R Block office in
downtown Washington is abuzz with harried
wage-earners these days, occasionally cry-
ing or screaming over their tax bills. But
Mary Simons, 62, who became a part-time
tax preparer 10 years ago, smiles amid the
chaos, saying, "I feel many of these clients
are Iriends.” Her hardest case involved a
super-organized man bearing a laptop com-
puter, which wasn't compatlble with her
own computer program.

NO FOOLIN': McAvoy Layne won $2,500
for running naked to work. Winner of
America’s Funniest Excuse for Being Late
contest, sponsored by Windsor Canadian
Supreme Whiskey last year, Mr. Layne,
then a radio announcer in Maul, had in-
tended to ride his motorcycle to work
wrapped in a towel because all his clean
clothes were at his office. But the towel got
caught in the motorcycle gears, 50 he jogged
to work wearing only his helmet.

ALUMNI FLOCK BACK to college for
midcareer job help.

So many job-hunters seek career coun-
seling from their alma maters that more
than half of college alumni offices now offer
employment services, says Robin Ryan, a
national job-search trainer. At Duke Univer-
sity in North Carolina, alumni accounted for
25% of the office’s clients in the 1993-94
school year, up from 8% in 1990-91.

University of Dayton, Ohio, alumni can
get their resumes critiqued, participate in
mock interviews and attend networking
nights. Graduates of the University of Flor-
ida in Gainesville can access a job hot line
listing vacancies, or pay $25 to put their
resumes on a database, ‘

i, The University of Virginia is setling
" up an Internet employment Sservice,
“which will allow graduates to do com-
puter job searches as well as longdls~
tance mlermews

" CHECKOFFS: A book on the Wattresses
Unlon is called “Dishing It Out” . . . Mental
health day? The Humor Project. based in
Saratoga Springs, N.Y., suggests workers
“call in well” once a year, taking a day off
when they feel good and can enjoy it. . ..
Headaches cost employers an estimated $50
billion a year in medical expenses and
absenteeism, according to the National
Headache Foundation.

s —ROCHELLE SHARPE

‘Blessing or Disaster] i

Environmentalists  are  naturally
alarmed. Says Hal Candee, an environ-
mental lawyer with the Natural Resources
Defense Council: *This is insane--the pub-
lic Is already subsidizing frrigation that |s
devastating the environment, and now we
have to pay even more to make it stop?”

Moreover, the takings movement }
being watched with growing concern by_
numerous state and local govemmentsa-
which fear a huge hit on the public trea-
sury ~ or a sharp decline in their ability to |
enforce what they consider reasonable
environmental, planning and other regula-
tions. In Riverside, Calif., a fast-growing
Southern California city bedeviled by nu-
merous endangered species, traffic and
open-space conflicts, city planner Stephen
Whyld calls the new takings proposals
*prescriptions for total gridlock.” ’

Nonsense, say proponents, who argue
that such legislation is necessary to rein in
overweening regulators. “It's obvious that
bureaucracies from the federal level down
to the local school board have come to
believe that the Fifth Amendment just
doesn't apply to them," says R.S. Radford,
a property-law expert at the Pacific Legal
Foundation, a conservative legal think
tank that has handled many takings law-
sults on behalf of landowners. The takings
movement, he says, confronts “terrible
abuses by government against individ-
uvals.” Central Valley farmers, for exam-
ple, have long painted efforts to save
salmon as an example of government
“worrying more about fish than people.”

What is certain is that the takings
campaign, both in Congress and in a
number of states, seeks to significantly
expand interpretation of the Constitution’s
so-called takings clause. This is a snippet
of the Fifth Amendment that holds that
government "‘shall not take private prop-
erty for public use without just compensa-
tion."” -
Keeping a Promise .

The recent House proposal also fulfills a
promise in the “‘Contract With America”
and is strongly supported by large indus-
tries such as mining, ranching, oil and
agriculture. It requires the government to
pay landowners full compensation when
certain government actions to protect the
environment trim the value of any portion
of their property by 20% or more. The
Senate is considering a proposal champi-
oned by presidential hopeful and Senate
Majority Leader Robert Dole that lifts that
threshold to 33% — but it would apply to all
federal regulallons. not just envrronmen
tal rules.

Whatever its final lorm. such a blil, ll
passed, would be a populist rallying poin!
that may be difficult for President Clintor
to veto. Even If he does, the movement has
plenty of steam at a state and local level

| Colorado, Oregon, Texas and other states

are considering their own expanded lak
ings bills.

In fact, some private-property interest:
have already begun to push novel lega
theories under the current state of taking
law—theorles that they clearly hope will be
enshrined under the more expansive Re
publican bills, Wayne Hage, a Nevad:
rancher and a leader of the West's private
property movement, alleges in a lawsui

Please Turn lo Page A}, Column I .
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Private Matter: Push to Expand 'Pr'o"p"ej'r'ty Rights ™

Stirs Both Hopes and Fears; Some See a Windfall

Continued From First Page

pending In the federal court of appeals in

. Washington that the government owes him
compensation because fish and game
agencles don't prevent elk herds from
drinking from his streams and munching
range on his 7,000-acre spread. That is a
taking of his water and- grass, he con-
tends. ’

Mr. Hage also Is credited with devising
another now-popular theory In the West:
that ranchers have what amounts to a
private-property right to graze on public
range land. Thus, Mr. Hage and several
other Western ranchers have sued the U.S.
Forest Service and the Bureau of Land
Management, claiming that they suffered
takings when the agencies tried to restrict
grazing on public range, which in many
areas has been scalped by yearsof over-
grazing.

“In Mr. Hage's case, the Forest Service
confiscated some of his cows because he
repeatedly defled the agency’s orders to
stop grazing on public land that federal
range experts considered *“trampled, com-

cyanide-laced mine wastes; the Superfund
cleanup is expected to cost taxpayers at
least $120 million. The Canadian company
that operated the mine for its owners has
declared bankruptcy and left the country.

Now, the mine owners, Aztec Minerals
Corp., Gray Eagle Mining Corp. and South

private property, and we have a constitu-
tional right to compensation.”
Intangible Costs

" Colorado is one of many states consid-
ering local takings legislation modeled on
the new congressional proposals, and in-
deed, it is at the state and local level,
where planning commissions make numer-
ous decislons on a dally basis, that such
measures could really open the floodgates.
For example, local governments often

. director, predicts that takings legislation

pending in the Colorado state legislature
_ would mean “a nightmare of dueling ap-
.+ praisers and dueling lawyers." The Colo-

. and around,” Ms. lld.gn;n(l'ton says. o)
"\ Texas Notlons’, 1" 1 P

L Al
Other recent federal takings

“.1,. law requires them to pay money Intoa fund

+ i for miners stricken with black lung. And & .
2+ company owned by Texas oil miltionaire”
Clayton Williams has sued Wyoming wild--

. life agencles. over limits and:licensing
" requirements - for:hunting deer, elk and

,+ - antelope.-Mr. Williams's theory: He owns

: clalhs '
+ have featured coal companies alleging that':
.yir they must be compensaled because federal .

the wildlife on his 90,000-acre Wyoming
hideaway, and state hunting restrictions
are a taking of his private wildlife for
which he must be compensated. Mr. Wil-
liams lost the first legal round in federal
court, but he has appealed:

Not all the recent federal cases deal
with tal matters. International
House of Pancakes Inc. has claimed that
modifications to restaurants required by a
1990 handicap-access law are a taking for
which it should be paid.

IHOP made the claim in defense of a
lawsuit brought by Theodore Pinnock, a
San Diego attorney with cerebral palsy
who sued after he allegedly couldn’t get his

heelchal gh a narrow r
door and had to crawl into the men’s room.
Last summer, the U.S. Supreme Court
refused to review a lower court decision
against IHOP's takings claim. But many
lawyers say IHOP probably would have
prevailed under some of the new takings
theorles being pushed in Congress. !
l3% 1t is that kind of scenario that concerns
people like Jerold §. Kayden, a Harvard

landowners.

More fundamentally, the new takings
proposals mark a drastic departure from
how courts and policy makers have histori-
cally Interpreted the Fifth Amendment’s
taking clause. In general, courts have
allowed the government significant. lati-
tude to make regulations Impinging upon

shouldn't they have to repay the public
when regulatory action — flood control, for

example—enhances property values?
Takings proponents, however, contend
that the Republican bills aim merely to put
common sense back in government’s atti-
tude about private property, and they have
their own list of abuses that they belleve
shows the need for a radical change in the
takings law. There Is the case of a Wash-
ington man who was barred from cutting
down a few trees on his land because a
spotted-owl nest had been discovered some

. five miles away. There Is the South Caro-

lina developer whose $1 million investment
in residential property was totally wiped
out by subsequent erosion-control rules,
even though his lots were a football-field
distance away from the beach. There are
the various landowners who have been
thrown in jail for dumping clean sand on
slivers of their property that were classi-
fied as wetlands; In some cases, the “wet-
lands” had been dry for decades.

Backers also accuse thelr critics of
fear-mongering when they suggest the
bills invite landowners to rald the environ-

ment and the national treasury. Critics

and other supporters say, will prevent
landowners from ‘“getting paid not to
pollute.”

Converse Agrees to Buy Apex
NORTH READING, Mass. — Converse
Inc. agreed in principle to acquire Apex

them as a sideline for $15 aplece. The

. the officially employed? He recently ap-..

house and emerges a few minutes later
with $25 in crumpled biils.

Beauty-School Sales

Later, Mr. Zellner parks his car in {ront
of a beauty school on Gratiot Avenue, one
of Detroit's main drags. He is here to sell
heavy-duty curlers and crimpers made by
afriend In his garage. Mr. Zeliner peddles

wood-and-metal accessorles are virtually
{dentical to commercial ones selling for $25
each.

Today, three beauty-school students
are Interested in his wares, and he pockets
$15 each from two of them. The third
doesn’t have any cash, but she persuades
Mr. Zellner to take food stamps instead.

“I'm willing to consider anything that
won't pul me In prison,” Mr. Zellner
says. .

Such thoughts didn't always hinder
him. Although he has a clean criminal
record, Mr. Zellner says he occasionally
sold drugs or shoplifted to supplement his
earnings as a factory and construction
worker. But he says he stopped doing that
several years ago because he felt he was
“selling death."” - .

Passing It On
Will Mr. Zellner ever rejoin the ranks of

be, he says, he can survive for the rest of
his life doing odd jobs. In the meantime,
Mr. Zellner says he Is passing on his
construction skills and work ethic to his
children and grandchildren. If they need
money for something, he tells them to earn
it by helping him at a job.

“It's a way to let them know they can
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Mountain Minerals Corp., have sued Colo- " | inc., a designer and marketer of footwear -
rado's governor and main environmental private property in the InteresL of protect: 1 ;' yqteq products. Terms weren't dis- still be somebody,” he says, “even When | & pouvcom Auhori
. ing public health and safety, bullding u're broke." .
_agencies. Their clalm: Because regulators " closed. yo TOKe.. e N XD
5 highways, limiting growth and the like,
did as the companies wished and permitted " .
particularly when the regulation didn't
mining that earned them substantlal wipe out all economic value of the private
profits but polluted their property, their- land . . '
land has been devalued by regulatory .
action — & taking under the Colorado con- | Narrow Rulings
stitution. The mine owners also say their The Supreme Court twice In recent
- property values have been hurt because | terms has taken up major takings claims;
regulators’ emergency cleanup of Summit- | both times the: court ruled narrowly in
ville, undertaken to prevent further pol- | favor of landowners, strengthening pri-
_ soning of their land, has closed down | vate-property rights without fundamen- i
mining, possibly for good. . tally altering past property-law concepts. S
! . “Let me get this straight: It's a taking | The court Is currently hearing another o
when you're allowed to mine, and a taking | potential landmark private-property case
p when you're prevented from mining?” | Involving how far regulators can go to
) scoffs Roger Flynn, an environmental at- | enforce the federal Endangered Specles
! torney with the Western Mining Action | Acton private land.
Project. Mr. Kayden also posits another ques-
 Justso, says Tim Gablehouse, the mine | - tion: It property owners are going to be !
. owners' attorney: “Government action | paid by the public when a regulation
4 and Inaction have dambged the value of | decreases property values, he asks, why

o

]
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From: Michael A. Sullivan To: Jackie Flynn Date: 4/20/95 Time: 09:40:17 Page 2 of §
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April 24, 1995
COUNCILLOR SULLIVAN

WHEREAS: The new Republican-controlled United States Congress is on its way to
passing the biggest expansion of "Property Rights" in U.S. history (see attached article);
and :

WHEREAS: This legislation seeks to significantly expand the interpretation of the
Constitution's taking clause, which will lead to a sharp decline in a municipality's ability to
enforce environmental, planning and other regulations; and

WHEREAS: This lcgislation would requirc the government to pay landlords full
compensation when certain government regulations reduce the value of the property 33%
or more; and

WIIERLEAS:  Both proponents and critics of this legislation agree that the Republican
proposals promisc a proccssion of policy zigzags and law suits at all lcvels of
government, which will result in a huge hit to already tight and getting tighter city treasure;
and

WIILREAS:  Many of these new taking arguments being advanced by the Congress are
thought to soon begin to prevail in the courts of this country [Sce, ¢.g. Dolan v. Tigard,
114 S. Ct. 2309 (1994)]. Now therefore be it

ORDERED: That the City Manager is hereby requested to confer with the City
Solicitor's Office to review this new legislative agenda and legal arguments relating to
"property rights" and "takings" as to how they relate to such regulations as "parking
freeze" and others.
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The Best Beef Jerky
Has Characteristics
Few Ccm Appreciate

* ® *

Terry Kimmel Wins Prizes
With His Secret Recipe,
Which Sells Well in Oth &

\

o

By CLARE ANSBERRY'
Staff Reporter of TuFE WALL STRERT JOURNAL

Although, by nature, not an extremely
attractive food, jerky can be cute.

The trick Is sawing uniform little rec-
tangles, with just the right thickness—
about an eighth of an inch—{rom a hunk of
raw meat. Fat jerky loses lts desirable
shiny, opaque quality; skinny jerky, the.
gauge of, say, a Fruit Roll- -Up, lsn t chewy
-enough. Then there =
is the color. Jerky
looks best in mahog-
any. '

Such subtleties
might escape the
average jerky Joe,
but they are critical -

In the Ohlo Assocla- 7

~sors annual.cured- -
meat - competition,
-held - last month
near - - Columbus. .
‘Good looks, along
with ‘edibility and'
‘texture, made Kim-
"mel’s ' Mountaln

Cal

“Work Week,

A Special News Report About
On the Job—and Trends
Taking Shape There

ENGLISH-ONLY RULES become a grow-
Ing problem In the workplace.

Company policies requiring employees to
speak only English are creating tensions and
lawsuits, the American Civil Libertles Union
says. “'It's outrageous, especially in a com-
munity that's mostly Hispanic,” says Jor-
danla Reed, fired from a nurse’s aide job in
Gilroy, Calif., for speaking Spanish.

But proponents of the rules say they are
needed to ensure worker safety and foster
communication. In one case, though, law-
yers questioned the rationale for the firing of
two workers who spoke Spanish on a Taco
Bell food assembly line, joking, ‘‘How do you
say burrito in English?"’ The lawsuit re-
sulted in a model policy in which Taco Bell
could mandate that a common language be
spoken in meetings and on the production
line=but could not specily which language.

The Equal Employment Opportunity

Commission says English-only rules may

violale civil-rights laws, unless an em-

ployer can show they are necessary for
conducling business.

WORKING CONDITIONS ABROAD get
closer corporate scrutiny.

Starbucks Coffee Company in Seattle
recently became the first U.S. importer of
agricultural commoditles to announce plans
for a code setting minimal working condl-
tions and pay for foreign subcontractors.
The nation's largest gourmet coffee com-
pany decided to develop its code after hu-
man-rights workers leafleted stores, com-
plaining that Guatemalan coffee pickers
received less than $3 a day.

Companies must enforce codes or else the
rules can become public-relations gimmicks,
says David Schilling, with the Interfaith
Center on Corporate Responsibility in New
York. Levi Strauss has a strong code, he
says, hiring Internal auditors to monitor
enforcement and cutting off subcontractors
who don't comply.

APRIL FOOLS' FOLLIES: Workers find
welrd ways to celebrate the hollday.

Employees take April Fool's Day seri-
ously at Sun Microsystems Inc. in Mountain
View, Calif., where engineering teams
sometimes disassemble executives’ cars and
reassemble them in their offices. This year,
CEO Scott McNealy sent an e-mall message
to all workers announcing a formal dress
code to replace the company's casual style.
“We re taking our competition to the

fcm=ame en we might as well have some-
~ amtd

Prwate Matter

The Pus
Property Rights Stirs "
Both Hopes and Fears

Some California Farmers See

Windfall in GOP Bills;
Officials Fret About Costs

LHLH%

Do Grazing EETTake' Grass! |

By ChArLES McCoy

Staff Reporter of Tk WALL STREET JOURNAL'
The new Republican-controlled Con-

;

gress is on its way lo passing the biggest :

expansion of property rights in U.S. his-
tory. In California, this could very well
radically drive up the cost of saving
salmon — and add to the tide of litigation
those rescue efforts have already
spawned.

. Indeed, the Republican proposals, de-
pending on their final form, promise a
procession of policy zigzags and lawsuits

atalllevels o nt, both critics and
€Ven some proponents agree.
Murky Consequences '

Consider the salmon example: Big agri
cultural corporations in California’s arid
Central Valley now get huge amounts of
public water at subsidized rates to pour on
crops. But some of the state’s historic
salmon streams are drying up; under
previous congressional mandates, federal
and state regulators want to divert some of
this water to restore salmon runs.

But, under “'lakings' legislation passed
by the House last month, corporate farm-
ers would have to be compensated for any
diversion of their allotments. In fact, under
some circumstances, the corporate farm-
ers could claim reimbursement at market
rates — meaning reimbursement out of the
federal treasury at rates 10 times the
subsidized rate they now pay. “We have a
right to that water, and if the government
wants it for fish, they have to pay us," says
Jason Peluer a top California farm Iobby
Ist.

Untll now, federal courts and the U.S.
Supreme Court have, In a number of
declslons, rejected this view. Bul the
breadth and wording of the new Republi-

x’

q;*a

<

can takings proposals would unquestiona-

bly give Central Valley farmers a potent
new weapon; they are already preparing
lawsuits in anticipation of passage o( a
generous taklngs law.
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“Some enlrants have ragged edges
They don't even try to shape their jerky,”

says Ned Parrett, an animal-science pro-
fessor alt .Ohio State University in Co-
Jumbus and a judge for the assoclation.
“Making jerky is an art.”

- And like all art appreciation, it Is
subjective. Alan Krautsack, who owns the
Lovell Market In Lovell, thought the win-
ning jerky looked surreal. ‘“They were
cute, little, reddish strips. Mine is more
traditional,” says Mr. Krautsack, which
means it.comes in thick, dark slabs that
look like worn shingles. A novice jerky
competitor, -he tried to dethrone Terry
Kimmel but ran into unfortunate and unex-
pected competition from a bunch ol tur-
keys. More on that later.

In Ohlo, jerky is serious sport The
association, which represents the state’s
small, independent meat processors, re-
moved it from the Meat Snack category

(home of Slim Jim-type sausage sticks)

several years ago. Now jerky has its own
class, as do wieners and loaf. Just about
every butcher tinkers with secret: family
jerky recipes throughout the year, hoping
to capture the elusive blue ribbon.

Everyone, that Is, except Mr. Kimmel,
who hasn't changed a thing since introduc-
ing his jerky seven years ago. “There's no
need to change." he says. "We re the best
there is.’

Priceless Recipe

His Mountain Man jerky can be found
for sale in about 50 bars and gas stations
near his home. *And we’ve even got some
In Lima,” says Mr. Kimmel, which is a
good two hours' drive away. He figures he
sells about 5,500 pounds of jerky a year,
which, at $16 a pound, makes it the cash
cow of the family’s custom-butcher opera-

- tion. When a Canadian traveler stopped by

Kimmel’s shop, tasted the jerky and of-
fered to write a check for the reclpe. the
Jjerky maker responded "You don’t have
enough money.'

Jerky has many of the snack-food altri-
butes America seems to crave. It is porta-
ble, unless you buy the restructured jerky
(ground meat formed into strips) sold in
40-inch pieces by the Sausage Shoppe in

ACleveland Its slogan: ‘A meter of meat
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Not all pranks have happy endings. An
Ohio nursing-home worker was repri-
manded for impersonating another em-
ployee, but she got the last laugh: The
National Labor Relations Board ruled the
reprimand was retaliation for her union
activity.

At Ben and Jerry's, “every day is

‘ April Fool's Day," a spokesman says.

- While the company has no special April

" Fool’s celebration, it has a Joy Gang lo

{nject humor throughout the year.

LOUSIEST BOSSES work in the North-
east, says United HealthCare Corp.'s new
survey on worker stress. Of more than 1,000
employees polled, 28% in the Northeast say
their boss Is so disrespectful they suffer from
stress, compared with 15% in the West.
Workers with crummy bosses were five
times as likely to report physical effects like
lost sleep, headaches and upset stomachs.

DAILY GRIND: The H&R Block office in
downtown Washington is abuzz with harried
wage-earners these days, occasionally cry-
ing or screaming over thelr tax bills. But
Mary Simons, 62, who became a part-time
tax preparer 10 years ago, smiles amid the
chaos, saying, *'I feel many of these clients
are friends.” Her hardest case involved a
super-organized man bearing a laptop com-
puter, which wasn't compatible with her
own computer program.

NO FOOLIN': McAvoy Layne won $2,500
for running naked to work. Winner of
America's Funniest Excuse for Being Late
contest, sponsored by Windsor Canadian
Supreme Whiskey last year, Mr. Layne,
then a radio announcer in Maul, had in-
tended to ride his motorcycle to work
wrapped in a towel because all his clean
clothes were at his office. But the towel got
caughtin the motorcycle gears, 50 he jogged
to work wearing only his helmet.

ALUMNI FLOCK BACK to college for
midcareer job help.

So many job-hunters seek career coun-
seling from their alma maters that more
than half of college alumni offices now offer
employment services, says Robin Ryan, a
national job-search trainer. At Duke Univer-
sity in North Carolina, alumni accounted for
25% of the office's clients In the 1993-94
school year, up from 8% in 1990-91.

University of Dayton, Ohio, alumni can
get their resumes critiqued, participate in
mock interviews and attend networking
nights. Gradualtes of the University of Flor-
ida in Gainesville can access a job hot line
listing vacancles, or pay $25 to put their
resumes on a database,

i, The University of Virginia is selting

" up an Internel employment service,
“1wohich will allow graduates to do com-
“puter job searches as well as Iongdzs
lance inlerviews.

CHECKOFFS: A book on the Waitresses'
Unlon Is called “Dishing It Qut"” . . . Mental
health day? The Humor Project, based in
Saraloga Springs, N.Y., suggests workers
“call in well" once a year, taking a day off
when they feel good and can enjoy it. ...
Headaches cost employers an estimated $50
billion & year in medical expenses and
absenteeism, according to the National
Headache Foundation.

v —ROCHELLE SHARPE

‘Blessing or Disastery ———__

Environmentalists  are  naturally
alarmed. Says Hal Candece, an environ-
mental lawyer with the Natural Resources
Defense Council: ““This Is insane --the pub-
lic Is already subsidizing Irrigation that s
devastating the environment, and now we
have to pay even more to make it stop?”

Moreover, the takings movement |
being watched with growing concern bi\
numerous state and local governments;.
which fear a huge hit on the public trea- |
sury — or a sharp decline in their ability to (
enforce what they consider reasonable \
environmental, planning and other regula-
tions. In Riverside, Calif., a fast-growing
Southern California city bedeviled by nu-
merous endangered species, traffic and
open-space conflicls, city planner Stephen
Whyld calls the new takings proposals
“prescriptions for total gridlock.”

Nonsense, say proponents, who argue
that such legislation is necessary torein in
overweening regulators. “'It's obvious that
bureaucracies from the federal level down
to the local school board have come to
believe that the Fi{th Amendment just
doesn't apply to them," says R.S. Radford,
a property-law expert at the Pacilic Legal
Foundation, a conservative legal think
tank that has handled many takings law-
sults on behalf of landowners. The takings
movement, he says, confronts “lerrible
abuses by government against individ-
uals.” Central Valley farmers, for exam-
ple, have long painted eflorts to save
salmon as an example of government
“worrying more about fish than people.”

What is certain Is that the takings
campaign, both in Congress and in a
number of states, seeks lo significantly
expand Interpretation of the Constitution’s
so-called takings clause. This is a snippet
of the Fifth Amendment that holds that
government “shall not take privale prop:
erly lor public use without just compensa
tion.”

Keeping a Promise

The recent House proposal also [ulf lllS H
promise In the *‘Contract With America”
and is strongly supported by large indus
tries such as mining, ranching, oil anc
agriculture. It requires the government l
pay landowners {ull compensation whe:
certain government actions to protect th:
environment trim the value of any portio:
of their property by 20% or more. Th
Senate Is considering a proposal champi
oned by presidential hopeful and Senal
Majority Leader Robert Dole thatlifts tha
threshold to 33% — but it would apply to a
federal regulations, not just envrronmer
tal rules.

Whatever its final form, such a blll, i
passed, would be a populist rallying poir
that may be difficull for President Clinto
to veto. Even If he does, the movement ha
plenty of steam at a state and local leve
Colorado, Oregon, Texas and other state
are considering their own expanded tal
ings bills.

In fact, some private-property interes’
have already begun lo push novel leg:
theories under the current state of taking
law—theorles that they clearly hope wiii t
enshrined under the more expansive R:
publican bills. Wayne Hage, a Nevac
rancher and a leader of the West's prival
properly movement, alleges in a lawsu

Please Turn to Page A1}, Coluin I
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Private Matter: Push to Expzihd PrOperty"Ri'ghtsmr

. Stirs Both Hopes and Fears; Some See a Windfall

¢

; Il . Continucd From First Page | the wildiife on his 90,000-acre Wyoming | example—enhances property vatues?

. pending In the federal court of appeals in | hideaway, and state hunting restrictions Takings proponents, however, contend

i [ washington that the government owes him | are a taking of his private wildlife for | thatthe Republican bills alm merely to put

¢ v compensation because fish and game | which he must be compensated. Mr. Wil- | common sense back In government's atti-

? 1R agencles don’t prevent elk herds trom | Nams lost the first legal round In federal | tude about private property, and they have

i hS drinking from his streams and munching | court, but he has appealed: their own list of abuses that they believe
% range on his 7,000-acre spread. That is a Not all the recent federal cases deal | shows the need for a radical change in the
i taking of his water and grss, he con- | with environmental matters. International | takings law. There Is the case of a Wash-
H tends. House of Pancakes Inc. has claimed that | ington man who was barred from cutting
H Mr. Hage also Is credited with devising modifications to restaurants required by a | down a few trees on his land because a
P another now-popular theory in the West: 1990 handicap-access law are a taking for | spotted-owl nest had been discovered some
f that ranchers have what amounts lo a which It should be paid. five miles away. There Is the South Caro-

X private-property right to graze on public
] range land. Thus, Mr. Hage and several
i other Western ranchers have sued the U.S.
. Forest Service and the Bureau of Land
: Management, claiming that they sulfered
i takings when the agencles tried to restrict
\ grazing on public range, which In many
i areas has been scalped by years of over-
grazing.

In Mr. Hage's case, the Forest Service
confiscated some of his cows because he
repeatedly defied the agency's orders to
stop grazing on public land that federal
range experls considered *“trampled, com-
[ pacted, gullied.”

' * For damage from regulators and elk,
! Mr. Hage seeks compensation of at least
$28.4 million.
Mountalns of Concerns

" Then there Is the case of the Summit-
ville Mine In south-central Colorado. Min-
ing practices there have created a heap of
cyanide-laced mine wastes; the Superfund
cleanup s expected to cost taxpayers at
feast $120 million. The Canadian company
that operated the mine for its owners has
declared bankruptcy and left the country.

Now, the mine owners, Aztec Minerals
Corp.. Gray Eagle Mining Corp. and South

) Mountain Minerals Corp., have sued Colo-
. rado’s governor and main environmental
_agencles. Thelr claim: Because regulators
did as the companles wished and permitted
mining that earned them substantial
profits but poliuted thelr property, their
land has been devalued by regulatory
action — a taking under the Colorado con-
stitution. The mine owners also say their
- property values have been hurt because
regulators’ emergency cleanup of Summit-
ville, undertaken to prevent further pol-
soning of their land, has closed down
mining, possibly for good. .
' . “Let me get this stralght: It's & taking

’ when you're allowed to mine, and a taking

N when you're prevented [rom mining?”

. scolfs Roger Flynn, an environmental at-

! torney with the Western Mining Action

N Project.
Just so, says Tim Gablehouse, the mine
. owners' atlorney: "Government action
2 and inaction have damaged the value of
. private property, and we have a constitu-
tional right to compensation.”

Intangible Costs

Colorado Is one of many states consid-
ering local takings legislation modeled on
the new congressional proposals, and in-
deed, It Is at the state and local level,
where planning commisslons make numer-
ous decisions on a daly basis, that such
measures could really open the [loodgates.
For example, local governments often
deny permission for landowners lo subdl-
vide lots or undertake high-density devel-
opment, on the theory that approval would
aggravate congestion or tralfic. Yet such
decislions often diminish land values by as
much as one-third.

. Jennifer Moulton, Denver's planning
director, predicts that takings legisiation
pending in the Colorado state legislature
! would mean "a nightmare of dueling ap-
praisers and dueling lawyers." The Colo-
rado propbsal says that any diminution of
property values whatsoever requires com-

will have thelr appraisers, and we'll have

1 and around,” Ms. Moulton says.
. RN AR SN M
F .. TexasNotlons'. - .

- Other recent federal takings clalms'
have featured coal companies alleging that :

L ‘' they must be compensaled because federal

Vel "1 law requires themto pay money intoa fund

' . :.for miners stricken with dlack lung. And a

company owned by Texas oil millionaire

Clayton Williams has sued Wynming wild-

. life" agencies . over limits and ' licensing

:, requirements-for -hunting deer. elk and

antelopa. Mr. Willlams'’s theory: He owns
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1HOP made the clalm In defense of a
lawsuit brought by Theodore Pinnock, a
San Diego attorney with cerebral palsy
who sued after he allegedly couldn’t get his
wheelchalr through a narrow restroom
door and had to crawl into the men’s room.
Last summer, the U.S. Supreme Court
refused lo review a lower court decision
against IHOP's takings claim. But many
lawyers say IHOP probably would have
prevailed under some of the new takings
theorles being pushed in Congress. '

It is that kind of scenario that concerns

lina developer whose $1 miltion Investment
in residentlal property was totally wiped
out by subseqtient eroslon-control rules,
even though his lols were 8 football-field
distance away from the beach. There are
the varlous landowners who have been
thrown tn Jall for dumping clean sand on
slivers of their property that were classi-
fied as wetlands; In some cascs, the "'wet-
lands"* had been dry for decades.

Backers also accuse their critics of
fear-mongering when they suggest the
bills Invite landowners to rald the environ-

i cement. ShA Aleappe!
house and emerges & few minutes later

with $25 in crumpled bills.
Beauty-School Sales .

Later. Mr. Zeliner parks his car in fron
of a beauty school on Gratiot Avenue, one
of Detroit's main drags. He is here to sell
heavy duty curlers and crimpers made by
a [riend In his garage. Mr. Zeliner peddies
them as a sideline for $15 aplece. The
woud and-metal accessorles are virtually
identical to commercial ones selling for $25
each.

Today, three beauty-school students
are interested in his wares. and he pockets
$15 each from two of them. The third
doesn't have any cash, but she persuades
Mr. Zellner to take food stamps Instead.
“I'm willing to consider anything that

ment and the national treasury. Critics

.! pensation but lgaies I{ to appraisers to
" determine how much, ""Property owners'

‘ ours, and we'll all go around and around

people like Jerold S. Kayden, a Harvard
University property-law scholar. In his
view, the Republican takings bills would
“vastly expand™ (he opportunities for
claiming compensablatakings—and would
likely trigger a blizzard of such claims that
will force a cash-strapped government to
choose between enforcing regulations in
the public interest or paying huge sums to
landowners. ’

More [undamentally, the new takings
proposals mark a drastic departure from
how courts and policy makers have historl-
cally Interpreted the Fifth Amendment's
taking clause. In general, courts have
allowed the government significant lati-
tude to make regulations impinging upon
private property in the Interest of protect-
ing public health and safety, buliding
highways, limiting growth and the like,
particularly when the regulation didn’t
wipe out all economic value of the private
land. :

Narrow Rulings

The Supreme Court twice in recent
terms has taken up major takings claims;
both times the-court ruled narrowly in
favor of landowners, strengthening pri-
vate-property rights without fundamen-
tally aitering past property-law concepts.
The court s currently hearing another
potential landmark private-property case
involving how far regulators can go to
enforce the federal Endangered Specles
Act on private land. :

Mr. Kayden also posits another ques-
tion: If property owners are going lo be
paid by the public when a regulation
decreases property values, he asks, why
shouldn't they have to repay the public
when regulatory action — flood control, for

property rights.

poliute.”

closed.

*have propounded the myth that private
property and environmental protection are
inconsistent,” says Rep. Lamar Smith, a
Texas Republican and a House leader on

The House takings proposal, for exam-
ple, wouldn't apply to any activity that
runs afoul of state nuisance laws; that, he
and other supporters say, will prevent
landowners from “getting pald not to

Converse Agrees to Buy Apex
NORTH READING, Mass. — Converse
Inc. agreed in principle to acquire Apex
Inc.. a designer and marketer of footwear
and related products. Terms weren't dis-

won't pul me in prison,” Mr. Zeliner
says. ’

Such thoughts didn't always hinder
him. Although he has a clean criminal
record, Mr. Zellner says he occasionally
sold drugs or shoplifted to supplement his
earnings as a factory and construction
worker. But he says he stopped dolng that
several years ago because he feit he was
“selling death.”

Passing It On

Will Mr. Zellner ever rejoin the ranks of
the oflicially employed? He recently ap-

op PSS
plied for work at Chrysler and Ford, which V ! [}
are both hiring again. At both places, he '.P“()"Fom‘
has relatives trying to help him. But the -, khe aste:
two companies are very selective, usually o Digilal Acc
taking only people with steady work histo- . i communic
ries. and Mr. Zellner's chances may not be ' hi

that good. ¢ i highest per

He doesn't worry much about it. il need Only

his life doing odd jobs. In the meantime,
Mr. Zellner says he Is passing on his
construction skills and work ethic to his
children and grandchildren. If they need '
money for something, he tells them lo earn :
1t by helping him at a job.

“1t's a way to let them know they can
still be somebody,” he says, “‘even when
you're broke.”

be, he says. he can survive for the rest of H 399
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Handcrafted
| Grandfather

. Clocks ...
Bulit by REAL
Grandfathers
Since 1916/
-« Expertly hand-
crafed from solid
.‘WulnuL Qak, or
;, Cherry and
professionally
finished!
" # OR... choose
precision hand-
crafed kits you
=5 can assemble and
finish yourselfl
« Shipped Directly From Our Studio!
o' Umited Authorized Dealership Areas
P Sull Avellablel
in. o We Do Clock Repalrs, Tool
Satlsfactlon Guaranteed!
« Call for detalls and FREE Catalog
¢ 1-800-328-6445
' Kuempel Chime Clockworks
21195 Minnetonka Blvd.
Excelsior, MN 55331
From $425.lo $4795.
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-+ IN CITY COUNCIL
April 24, 1995

COUNCILLOR SULLIVAN

WHEREAS:
WHEREAS:
WHEREAS:

WHEREAS:

~ WHEREAS:

ORDERED:

The new Republican-controlled United States Congress is on its way to passing

the biggest expansion of "Property Rights" in U.S. history (see attached article);
and S :

This legislation séeks to signifcantly expand the interpretation of the
Constitution’s taking clause, which will lead to a sharp decline in a municipality’s
ability to enforce environmental, planning and other regulations; and

This legislation would require the government to pay landlords full compensation
when certain goverment reguulations reduce the value of the property 33% or
more; and

Both proponents and critics of this legislation agree that the Republican proposals
promise a procession of policy zigzags and law suits at all levels of government,
which will result in a huge hit to already tight and getting tighter city treasury;
and

Many of these new taking arguments being advanced by the Congress are thought
to soon begin to prevail in the courts of this country [See, e.g. Dolan Tigard, 114
S. Ct. 2309 (1994)]; now therefore be it

“That the City Manager be and hereby is requested to confer with the City

Solicitor’s Office to review the new legislative agenda and legal arguments
relating to "property rights” and "takings" as to how they relate to such
regulations as "parking freeze" and others.
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Consentt, Order #30 C)‘V\/WY/

Councillor Sullivan re: Review the new legislative
agenda and legal arguments relating to "property
rights" and "takings" as to how they relate to

i such regulations as "parking freeze" and others.

In City COuncil April 24, 1995





