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IN CITY COUNCIL

June 15, 1992

A petition was received by the City Council on April 13, 1992 by Joseph R.
Indelicato, Jr., President of the Custom House News, Inc. doing business at | -
IA Central Square at the corner of Massachusetts Avenue and Western Avenue;
and

The petitioner requested to sell the following items:

newspapers, racing forms, magazines, soda in cans, Mass. State Lottery tickets,
Ticketron event tickets, tobacco items and small amounts of sundry items for the
convenience of commuters; and

On April 27, 1992 this petition was referred by the City Council to the City
Manager for a report and an advisory opinion was requested regarding such
petition; and

The City Manager reported back to the City Council on June 15, 1992 stating that
although the petition could be granted by the City Council and a permit issued by
the Superintendent of Street,the City Council also had grounds for denial of the
petition. In addition the City Council could determine that the matter would be
more appropriately addressed as one seeking a leasehold interest in public land
at the premises numbered 1 - 1A Central Square; now therefore be it

That this City Council go on record denying the petition of Joseph R. Indelicato,
Jr., President of Custom House News, Inc., for the reasons set forth in the
communication received from the City Manager.

In City Council June 15, 1992.

Adopted by a yea and nay vote:

Yeas 9; Nays 0; Absent 0.

Attest:- D. Margaret Drury, Temporary City Clerk.

A .
HUe Copy; 1(9 )’)’7@?6\4&} )Cg&bwy '
O

ATTEST:-

D. Margaret Drury
Temporary City Clerk
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Deputy City Solicitor

Michael C. Costello
Assistant City Solicitor
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Legal Counsel

Gail S. Gabriel
Legal Counsel

/

CITY OF CMBRIDGE

Office of the City Solicitor

Diane Wynshaw-Boris

City Hall Legal Counsel
795 Massachusetts Avenue Laura H. Y
Cambridge, Massachusetts 02139 | ‘L’;:a, o

Tel. (617) 349-4121
Fax. (617) 349-4307

Linda A. Stamper
Legal Counsel

Arthur J. Goldberg
Legal Counsel

June 9, 1992

Robert W. Healy

City Manager

City Hall

Cambridge, MA 02139

Re: Central Square Newsstand

Dear Mr. Healy:

The City Council has raised several questions regarding the petition of Mr. Joseph
Indelicato for a permit to operate the newsstand in Central Square. The newsstand came
into existence years ago pursuant to a permit granted by the City Council to allow a
temporary structure to be placed on the sidewalk to shelter the permit holder for the
purpose of selling newspapers. The original permit was issued pursuant to Section
12.08.020(B) of the Municipal Code (copy attached), and the use of the site was expressly
limited to the sale of newspapers and racing forms. The ordinance authorizing the permit
requires that a five dollar ($5.00) annual fee be paid and that a bond be posted.

A complaint by a neighbor recently revealed that the annual permit fee had not been
paid, that sales of unauthorized merchandize were being made at the site, and that the
required bond had not been posted. Failure to pay the fee, failure to post the bond, and
the sale of unauthorized merchandize, are all grounds for the revocation of the permit. Mr.
Indelicato, upon being advised of the revocation of the permit, applied for a new permit.
Mr. Indelicato’s request expressly asks for authorization to sell newspapers, magazines,
tobacco products, lottery tickets, and to serve as a Ticketron outlet for ticket sales.

City councilors have asked whether the authorization of such activities at the site
would require compliance with the City-Owned Land and Buildings ordinance, Chapter 2.110
(copy attached), and with the state procurement law, Ch. 30B.

Chapter 12.08 provides essentially for a "license" to install a "...counter, platform, or
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other apparatus or structure for the purpose of selling merchandise...placed on any public
highway..." A license is not an interest in real property, and for that reason these permits
may be granted without any requirement to follow the procedures of the City-Owned Land
and Building Ordinance. Likewise, the real property provisions of Ch. 30B do not apply.
And, since the issuance of such a permit does not achieve the procurement of goods or
services for the City, the contract provisions of Ch. 30B also do not apply.

It is important to recognize that this conclusion is based upon the recognition that the
permit provided for in Chapter 12.08 of the Municipal Code creates a "license" to perform
certain activities on public highways. As a matter of law, a license is viewed as a privilege,
not as a right. Accordingly, the City Council has broad latitude in determining the
appropriateness of an application for such a permit, and any reasonable conditions may be
attached to the issuance of such a permit.

It is possible for the Council to determine that the broad range of activities proposed
by Mr. Indelicato would be more appropriately addressed in the context of a lease. A lease
is an interest in real property and a decision to lease public property would require
compliance with the City-Owned Land and Buildings Ordinance. Depending upon the
appraised value of the contemplated lease, Ch. 30B would also apply.

Very truly yours,

Russell B. Higley



12.08.010

Chapter 12.08

ADVERTISING SIGNS AND DISPLAYS

Sections:

12.08.010 Encroachments onto streets—
Permit required—Fee—
Exceptions.

12.08.020  Display of merchandise—
Permit—Fee.

12.08.030  Connection with buildings—
Building ordinance
conformance.

12.08.040  Gasoline swing arms—Permit
required—Fee.

12.08.050  Advertising banners

. prohibited—Exceptions.

12.08.060  Permit issuance subject to
bond requirements.

12.08.070  Violation—Penalty.

12.08.010 Encroachments onto streets—
Permit required—Fee—
Exceptions.

No sign, advertising device, clock, marquee,
barber pole, stationary or movable, permanent
awning or other like structures, projecting into or
placed on or over the public highway a distance
of more than six inches, except poles, wires, con-
duits and appurtenances of telegraph and tele-
phone, water, gas, electric light, heat and power
companies and public transportation authorities
shall be placed or maintained in any public way
until a permit therefor has been granted by the
City Council. The permit shall be issued by the
Superintendent of Streets and the fee shall be one
dollar. (Prior code § 3-1)

12.08.020 Display of merchandise—
Permit—Fee.
A. No merchandise shall be displayed within
_ the limits of any public highway in the City with-
out a permit granted by the City Council and
issued by the Superintendent of Streets. The fee
for the permit shall be five dollars annually.

B. No counter, platform or other apparatus or
structure for the purpose of selling merchandise
shall be placed on any public highway in the City
without a permit granted by the City Council,
and issued by the Superintendent of Streets. The
fee for the permit shall be five dollars and for any
permits granted for periods of more than one
year the fee shall be five dollars annually.

C. No permit shall be granted for encroach-
ment of such merchandise, counter, platform or
other apparatus or structure to exceed more than -
twenty-five percent of the width of the sidewalk
from the property line of the premises in front of
which such merchandise, counter, platform or
other apparatus or structure shall be displayed or
installed. (Prior code § 3-2)

12.08.030 Connection with buildings—

Building ordinance conformance.

All signs, advertising devices, clocks,
marquees, barber poles, permanent awnings and
other like structures shall be constructed, and,
when attached to the building, shall be connected
therewith in accordance with the requirements
of the building ordinances of the City. (Prior code
§ 3-3)

12.08.040 Gasoline swing arms—Permit
required—Fee.

No person shall install a gasoline swing arm to
extend over the sidewalk without a permit from
the Superintendent of Streets when authorized
by the City Council. Permits may be granted for
not more than one year from May Ist and shall be
renewed on expiration or within thirty days
thereafter. A fee of five dollars shall be paid for
such permit and each renewal thereof. (Prior
code § 3-4)

12.08.050 Advertising banners prohibited—
Exceptions.

No advertising sign or banner shall be
extended across any highway in the City except
those of religious, fraternal or charitable organi-
zations. (Prior code § 3-5)



\ Chapter 2.110

CITY-OWNED LAND AND BUILDINGS

Sections:
2.110.010  Disposition of city property.

2.110.010 Disposition of city property.
This chapter shall apply to the sale, transfer,
. lease or rental, or exchange of any city-owned
~~ property or property rights or interest such as a
- . public easement on private property, collectively
;-called “Disposition of City Property,” This chap-
. ter shall not apply to the transfer of real estate, or
_any interest therein, to the Affordable Housing

moderate-mcome housmg pursuant to M G L c.
»:40 s, 15A.
.2 The purpose of thts chapter is to protect the
cmzens of Cambridge and to achreve land uses
that best serve the City’s pubhc purpose
" ... In'addition, when the public purpose is found
to be best served by a disposition of City property
- for a private purpose, the City’s objective will be
~ toreceive the fair market value for such property,
to protectreal estate values, and to dispose of each
property without favoritism.

_ No disposition of City property shall be com-
pleted unless the above criteria have been satis-
fied, all requirements of applicable State law have
been met, and the following process has taken
place:

A. The City Manager shall be responsible for
engaging in a process that will result in a fair
analysis of how the greatest public benefit can be
obtained from the City property in question.

B. The City Manager shall prepare a report.

- The report shall be based on careful consideration
of the issues enumerated below. In the course of
preparing the report, at least one community
meeting shall be held to discuss-the issues and
community concerns and they shall be addressed
in the report. Advance notice of such meetings
shall be given to potentially affected persons de-

Trust for the purposes of construction oflow-and . -

2.110.010

scribing the proposals under consideration. The
report shall include the following information:

1. Adescription and analysis of the alternative
uses for the City property, including an analysis of
public benefits and drawbacks and the financial
impact of each alternative; :

2. The use of the City property at the time of
the recommended disposition and any actual or
projected annual Tevenuesor costs assocxated thh
such property; o
. 3.: The existing zoning status of the property
and other Clty, State,’ and federal laws, codes,
ordinances and regulations that apply to it at the

time of the recommended disposition and that =

would apply to the vanous alternatxve uses ana- o

4 Any att mpts to rezone the P pertyvor to S

. ;change exlstmg laws, codes ordmanees or regula- e

‘ t10ns or uses w1th regard to the property\that have
N taken place within the prevxous five years

5 The development potentxal of the propertv, s

<6 Afull descnpuon of development plans pro-

- posed for the site, including traffic and parking

studies and other appropriate analyses of the im-

pact on the neighboring area and the City as a
whole; ‘ | |

7. A review of the financial arrangements
being recommended, including two indepen-
dently prepared impartial appraisals of such
property’s worth that contain an independent,
good faith estimate of such property’s worth to the
prospective buyer, transferee, or lessee.

C. The City Manager shall submit the report to
the Planning Board and to the City Council and
City Clerk for public dissemination. The Planning
Board shall hold a public hearing not sooner than
two weeks after receipt of the report, and after
study, shall submit its recommendation to the City
Manager for submission to the City Council.

D. The City Council shall hold a publichearing
within six weeks of receipt of the City Manager’s
recommendation and the Planning Board report.

E. At least fourteen days prior to the public
hearings by the Planning Board and the City

139 (Cambridge 2-91)



2.110.010

Council, the City Clerk shall post notice of the
hearings at van'ous conspicuous locations upon
the City property, giving the purpose of the hear-
ing in detail, and shall send this written notice to
the owners of property and renters, listed on the
- annual street list or on the assessor’s records,
within three hundred feet of the City property.
~ The City Clerk shall notify civic groups and
neighborhood associations who may be affected
~ by or interested in such disposition of City prop-
- erty and shall publish notice of said hearings in

ewspapers of general circulation within Cam-
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E Thc dxspomuou of Cxty property shall re-.r

Gz; For. the drsposmon of city property that is
of s such httle srgmﬁcauce that the above descn’bed .
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EXECUTIVE DEPARTMENT
ROBERT W. HEALY
City Manager

RICHARD C. ROSSI
Deputy City Manager

CITY OF CAMBRIDGE

CAMBRIDGE, MASSACRHUSETTS 02139

TeL 349-4300
Fax. 349-4307

June 15, 1992

To The Honorable, The City Council:

/7.

Please find attached a response to the City Council’s request for information relative
to the Central Square Newsstand received from Russell B. Higley, City Solicitor, for your

consideration.

RWH/mev
attachment

Very t ? yours,

LA

Robert W. Healy
City Manager

100% Recycled Paper
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Response to the Ci “ebuncil's
request for informa relative
to the Central Squ ewsstand.

In City Council,
June 15, 1992





