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William B. King, Chair, Allison M. Crump, Vice Chair, Charles M. Sullivan, Executive Director
M. Wyllis Bibbins, Suzanne R. Green, Helen F. Moulton, Frank Shirley, Jo M. Solet, Members
Jacob D. Albert, Bruce A. Irving, Jennifer Jones, Alternates

September 27, 2001 -
To: Robert W. Healy, City Manager
From Charles Sullivan, Executive Directc(;ug
Re: Fly Club Easement

The Fly Club, located at 2 Holyoke Place on the corner of Mount Auburn Street, has granted a
preservation easement on its property to Historic Massachusetts, Inc. The effect of this
easement is to protect the club building from redevelopment or inappropriate alterations. City
Council approval of the easement is required under M.G.L. Chapter 184.

The Fly Club and numerous other undergraduate clubs and societies located on the Gold
Coast, along Mount Auburn Street near Harvard Square, are not affiliated with the University
and are considered commercial enterprises for local property tax purposes. All of the
buildings are considered historically or architecturally significant, and have been listed on the
National Register of Historic Places since at least 1986.

The Cambridge Historical Commission holds preservation easements on seven ciub buildings
in Harvard Square. The easements were offered by the clubs in the mid 1980s when they
began to be assessed at the commercial rate; they were accepted because of the threat of
redevelopment posed by the permissive zoning then in effect.

The Fly Club contracted with Historic Massachusetts in 1987 to accept its easement because
HMI was able to act as a conduit for tax-deductible contributions which the club needed to
restore its building. This work has now been completed, and the club needs City Council
approval to allow its donors to claim deductions for their gifts.
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GITY OF CAMBRIDGE « Execurive DEPARTMENT

Robert W. Healy, City Manager  Richard C. Rossi, Deputy City Manager

October 1, 2001

To The Honorable, The City Council:

Please find attached additional information requested relative to Calendar Item No. 3,
concerning a preservation easement for 2 Holyoke Place (Fly Club).

Very t yours,

Robert W. Healy
City Manager

RWH/mec
Attachment

795 Massachusetts Avenue, Cambridge, Massachusetts 02139 Voice: 617.349.4300 Fax: 617.349.4307 TTY: 617.349.4242 Web: www.ci.cambridge.ma.us




Consent Agenda #16

Additional information
requested relative to
Calendar Item #2 of

i. October 1, 2001, concerning
- a preservation easement for 2
- Holyoke Place (Fly Club).

In City Council October 1,2001
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Tity of Camhbridge

Calendar Item #2

IN CITY COUNCIL
October 1, 2001

ORDERED:  That the City Council go on record approving a Historic Preservation Easement by the Fly
Club located at 2 Holyoke Place, Cambridge, MA 02138 to the Historic Massachusetts,
Inc. a not for profit corporation, as outlined in attached easement.

In City Council October 1, 2001.
Adopted by a yea and nay vote.

Yeas 8; Nays 1; Absent 0.

Attest:- D. Margaret Drury, City Clerk.

Atrue copy; -

ATTEST: ¥ W 0

D. Margaret Drury
City Clerk
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CAMBRIDGE CITY COUNCIL

CITY HALL, CAMBRIDGE, MASSACHUSETTS 02139
(617) 349-4280 * FAX: (617) 349-4287

Jim Braude TTY/TDD (617) 349-4242 ¢ Email: jbraude@ci.cambridge.ma.us

City Councillor

To: The Honorable, The City Council
From: Jim Braude

Re: Fly Club easement

Date: Sepfember 25,2001

I am writing to alert you to my intention to take Item 3, relating to a
Preservation Easement for 2 Holyoke Place (the Fly Club), off the table at
Monday’s meeting and urge a decision on the matter.

On September 11 of last year, I moved to place the matter on the table. The
reason I did so was because of the Fly Club’s historic refusal to admit women.

Several meetings ago, in a discussion with Councillor Sullivan (who said he had
not taken a position on the underlying issue, but feit should work to clear up old
business), I agreed to take the matter off the table for action by the end of
September. While off by a day, that’s what will happen on October 1, even
though I do not yet know how I will vote, either.

I have talked to the chair of the Fly Club’s alumni group, as well as an alumnus
of the club who lives in Cambridge. I have also spoken with critics of the plan —
and have invited both to make their case during public comment next Monday.

Attached is a memo from Charles Sullivan concerning this issue.

® Page |



Cambridge Historical Commission

831 Massachusetts Avenue, Cambridge, Massachusetts 02139
Telephone: 617 349 4683 Fax: 617 349 3116 TTY: 617 349 6112 -
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William B. King, Chair, Allison M. Crump, Vice Chair, Charles M. Sullivan, Executive Director
M. Wyllis Bibbins, Suzanne R. Green, Helen F. Moulton, Frank Shirley, Jo M. Solet, Members
Jacob D. Albert, Bruce A. Irving, Jennifer Jones, Alternates

September 27, 2001
To: Robert W. Healy, City Manager
From | Charles Sullivan, Executive Direct({;ug
‘Re: Fly Club Easement

The Fly Club, located at 2 Holyoke Place on the corner of Mount Auburn Street, has granted a
preservation easement on its property to Historic Massachusetts, Inc. The effect of this
easement is to protect the club building from redevelopment or inappropriate alterations. City
Council approval of the easement is required under M.G.L. Chapter 184.

The Fly Club and numerous other undergraduate clubs and societies located on the Gold
Coast, along Mount Auburn Street near Harvard Square, are not affiliated with the University
and are considered commercial enterprises for local property tax purposes. All of the
buildings are considered historically or architecturally significant, and have been listed on the
National Register of Historic Places since at least 1986.

The Cambridge Historical Commission holds preservation easements on seven club buildings
in Harvard Square. The easements were offered by the clubs in the mid 1980s when they
began to be assessed at the commercial rate; they were accepted because of the threat of
redevelopment posed by the permissive zoning then in effect.

The Fly Club contracted with Historic Massachusetts in 1987 to accept its easement because
HMI was able to.act as a conduit for tax-deductible contributions which the club needed to
restore its building. This work has now been completed, and the club needs City Council
approval to allow its donors to claim deductions for their gifts.
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Re_l‘ative to a Preservation Easement
- for 2 Holyoke Place (Fly Club).

In City Council September 11, 2000
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CiTY OF CAMBRIDGE ® EXECUTIVE DEPARTMENT

Robert W. Healy, City Manager Richard C. Rossi, Deputy City Manager

+

.

September 11, 2000

¥y

To Thz Honorable, The City Council:

Please find attached for your consideration, a Preservation Easement for 2 Holyoke Place
(Fly Club), received from Historical Commission Director Charles Sullivan.

Very try yours, / y

Robert W. Healy
City Manager

RWH:mec
Attackment

2000 Things 2 Do in 2000

7 795 Massachusetts Avenue, Cambridge, Massachusetts 02139 Voice: 617.349.4300 Fax: 617.349.4307 TTY: 617.349.4242 Web: www.ci.cambridge.ma.us
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"M ‘ HISTORIC MASSACHUSETTS . The nonprofit organization dedicated to preserving

the Commonwealth’s historic and cultural heritage

February 29, 2000

Mr. Charles M. Sullivan
Executive Director

Cambridge Historical Commission
831 Massachusetts Avenue
Cambridge, Massachusetts 02139

Re:  The Fly Club o
2 Holyoke Place

Dear Mr. Sullivan:

Reference is made to that certain Deed of Historic Preservation Easement dated
December 22, 1997 (the “Easement”) executed between the Fly Club and Historic
Massachusetts, pursuant to which the Fly Club granted to Historic Massachusetts an
easement in gross in, on and to the Facade of the Property for a term of thirty years. The
Easement has been included on the List of Designated Properties of the Cambridge
Historical Commission; a copy of the recorded deed is included with this letter.

By means of this letter I wish to confirm our request that the Cambridge Historical
Commission submit a copy of the Easement to the Cambridge City Council for their review
and approval, as contemplated in Mass. General Laws Chapter 184 Section 32. Once

approved, please return to us a certificate indicat}ng such action for our files.
'y .

‘Thank you for your attention to this request. I can be reached at (617) 723-3383 if
you have any questions. ‘

Very truly yours,

Marilyn M. Fenollosa
Community Preservation Program Manager

Enclcsure

« Old City Hall « 45 School Street + Boston, MA 02108 « Tel. 617 723 3383 = Fax 617 523 3782 «



January 21, 1998

City of Cambridge

Assessing Department -
795 M.ass Avenue

Cambridge, MA

RE: TheFlyClub .~ .
2 Holyoke Place YWo
Cambridge, MA 02138

Dear Sir:

In December of 1997, we donated an Historic Preservation Easement to Historic
Masszchusetts, Inc., a Massachusetts not-for-profit corporation located at 45 School
Street, Boston, Massachusetts. I understand that this fagade easement reduces the
comurercial value of The Fly Club by restricting its development rights. Accordingly, the
assessed real estate taxes should also be reduced.

With -his letter, I am formally requesting a reassessment of the tax base and a reduction
of real estate taxes levied on The Fly Club. Enclosed with this letter is a copy of the
Deed of Historic Preservation Easement for your review. I would be happy to provide
such other documentation that you may require. I can be reached at my office at 617-
234-5119.

Sincezely,

£V

Eric E. Vogt
Graduate President
The Fly Club

Enclcsure
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DEED OF HISTORIC PRESERVATION EASEMENT

THIS IS A DEED of an Historic Preservation Easement (this "Easement") made on the 942° A
day of December, 1997, by The Fly Club, a Massachusetts corporation, with its principal offices at
2 Hélyoke Place, Cambridge, MasSachusetts 02138 ("Fly Club") to Historic Massachusetts, Inc., a
Massachixsens not-for-profit corporation, with its principal offices at 45 School Street, Boston,

Massachusetts 02108 (the "Recipient"). -

A. The Recipient is a Massachusetts not-for-profit corporation organized to promote
preservatiori of historically significant buildings in The Commonwealtil of Massachusetts, and is a
"qualified organiiation" as defined in Section 170(h)(3) of the Internal Revenue Code.

B. The Recipient is authorized to accept easements for historic preservation purposes in
furtherance of its public purposes.

C. Fly Club is the owner in fee simple of improved real property known as the Fly Club,
located at 2 Holyoke Place, Cambridge, Massachusetts, and more fully described as:

The land ’and buildings now numbered 2 Holyoke Place, Cambridge, Massachusetts,

Middlesex County, Massachusetts.

(the "Property"). Fly Club is hereafter referred to as the "Owner".
D. Both the Property and the neighborhood in which it is located have been proposed for

historic designation.



E. The grant of the easement set fo;th in this instrument will assist the Recipient in
preserving a structure of aesthetic and historic importance.

F. Owner desires to grant to Reéipient, and Recipient desires to accept, a "preservation
restricticn” on the Property, as such term is defined in Chapter 184, Section 31 of the Massachusetts
General Laws.

Terms and Conditions

. Qr_;a_n_t_ Owner does hereby grant.apd convey to Recipient, TO HAVE AND TO

HOLD, an easement in grqés,‘:ih, Aon, and to the Facade of the Property, for the preservation of his-
A

- toric and architectural value, alt as further set tlox{h and defined below, for a term of thirty years from

the date of this Agreement. For purposes of this Easement, "Facade" shall be defined as all exterior

surfaces of the improvements on the Property along Mount Auburn Streét and Holyoke Place or any

surface visible from those streets, including all exterior walls, windows, window frames, moldings,

gutters, roofs, chimneys, and doors. No other portions of the premises are hereby restricted, and the

interior of the Property is expressly excluded.

2. Scope of Recipient's Estate, Interest and Easement. This Easement conveys to

Recipient an interest in the Property consisting of the benefits of the following covenants and under-
takings by Owner:

a. Without the prior written consent of Recipient, which shall not unreé.sonably
| be wittheld, Owner shall not cause, permit or suffer any construction, alteration, remodeling, decor-
‘ation, dismantling, relocation, destruction, or other activity which would affect or alter in any way

the appearance of the Facade as viewed from any location on any street on or off the Property.

-



b. Without the prior written consent of Recipient, which shall not be
unreasonably withheld, Owner shall not cause, suffer, or permit the placement on the Facade of signs
or markers which would matenally alter or éhange the appearance of the Facade.

C. Without the exbress.wﬁtted consent of Recipient, Owner shall not cause,
permit, ch suffer to be undertaken the exterior extension of existing improvements on the Property,
or the erection of additional improvements on the'Proberty or in the open space above the Property.

d. In deciding whether to approve a proposed alteratron, addition or new
structure, Recipienf shall consider, among other things, the architectural and historical value of the

restricted facades, and the‘ger_léral design, arrangement, texture, material, and color of the features
' " LI ]

- involved, technical and physical requirements of necessary building equipment and applicable
government regulatiqns, and the operational needs of the Property for the Owner’s purposes.
€. Wriften notice in recordable form of approval or denial by Recipient of the
proposed alteration, addition or new structure shall be given within 45 days of its receipt of the
" Owner’s request, and the failure to timelyv deliver such notice shall be deemed an approval. In the |
case of a denial, the reason or reasons shall be stated in the notice. In the event of actual or
constructive approval, the Owner may record with the Middlesex Sputh Registry of Deeds an
Affidavit of Approval signed and acknowledged by the Owner, describing the approved alteration,
addition or new construction, stating the date of Recipient’s action or failure to act timely, and
refem'hg to the Book and vPage numbers of this Easement in the Registry. The Affidavit of Approval
shall be conclusive evidence in favor of every person dealing with the Premises as to the facts set

forth therein.



f. Owner shall maintain the Facade at all times and shall keep tl;e Facade ina
state of good repair and insure that the appearance of the Facade, as viewed from any location on any
street on or off the Property, shall not be perrhitted to deteriorate in any material way, and to this end
Owner agrees that it shall comply with the Minimuni Maintenance Program set forth in Exhibit A to
this Easement. |

g Owner shall permit Recipient access to the Property at such reasonable times

as Recipient may request, for the purpose of examination and testing of the Facade.

h. Owner shall permit Recipient to display on the Property a small marker or sign
evidencing its ownership of thé easement granted herein. '
1. Nothing in this Easement shall be construed to prevent (i) the ordinary

maintenance, repair, or replacement of any exterior architectural feature of the Building, including
the Facade; (ii) any alteration or addition to the Building or any new structure on the Prerhiscs which
is not incongruous with the design, texture, material, or color of the Facade; (iii) any landscaping of
the Premises with plants, trees or shrubs; or (iv) any activities, -alterations, or additional ceﬁiﬁed by
a duly authorized public officer as necessary to correct an unsafe or dangerous condition on the
Premises.. In the event Owner permits a tenant to occupy a portion of the Building, Owner may also
permit a tenant of the Building to majmtain a small (with‘ dimensions not more than two feet x three
feet) sign on or in front of the Facade advising of the services or goods provided by said tenant,
subject to approval by Recipient of design, shape, color and location of the sign.
3. Initial Level of Preservation.

a. Owner has begun to carry out and agrees to complete the restoration program

set forth in Exhibit B, Restoration Program.



b. (5ertain descriptions, photographs, and drawings which shall be appropriately
identified and attached as Exhibit C to the executed counterparts of this Easement to be held by
Owner and Recipient, but which shall not be récorded, shall constitute the aesthetic, architectural and
historic condition in which the appearance of the Facade, as viewed from any street on or off the

Property, is to be maintained.

C. In the event of any discrepancy between the photographs and the descriptions

or drawings, the photographs shall control. -

4. Rights of Recipient if Property Destroyed.
a. In t_he,.évent that th‘e Facade and the Property is, by reason of fire, flood,

3
I ]

- earthquake or other disaster of any kind whatsoever partially destroyed to such an extent or of such
nature that the appearance of the Facade as seen from any street on or off the Property is altered from
- the Facade's appearance set forth in Exhibit B, then Owner shall, to the extent of insurance or other
proceeds actually collected, use its best efforts to restore the Property including the Facade, to the
condition set forth in Exhibit B. Owner shall obtain Recipient written consent for any plans,
spectfications, and/or construction methods to be used for such restoration, Which consent shall not
be unrea%sonably withheld. In the event that such restoration is -not financially feasible within the
available proceeds, Owne; and Recipient shall mutually agree upon a method of restoration which
- preserves or restores as many of the historic and architectural features of the Facade as possible
within the available insurance proceeds. In the event that no such restoration is feasible within the
existing insurance proceeds or allowed as a result of local ordinance or law, Owner may demolish the

Property and shall be subject to the provisions of the succeeding subsection (b).



b. In the event that the Facade and the Property are totally destroyed, or are
demolished pursuant to subsection (a) above, Owner agrees that any new buildings constructed on
the site shall be generally consistent with the surrounding buildings in the District, and the plans of
any such building shall be subject to the approval of Recipient, which approval shall not be
unreasonably withheld. This subsection shall not be constructed to require Owner to rebuild any
structure on the Premises, to give Recipient any Qetaﬂed design review with resévect to any new
building, or to require Owner to rebuild or imitate any historic aspect of tﬁe buildings, but is for the
sole purpose of ir;suﬁng that, so long as a substantial portion of the now existing neighboring
buildings in the District reméin,‘ any new bl{dding is of a size and scope compatible with the district
- and such neighboring buildings. -

5. Remedies of Recipient. In the event of a matenal violation of this Easement, and after
reasonable written notice to Owners, Recipient shall.h'ave: (1) the nght to institute legal proceedings
to enjoin such violation 'by ex parte, temporary, and/or permanent injunction, to require the
restoration of the Propeﬁy or Facade to its prior condition, to be reimbursed for all reasonable costs,
including reasonable attorneys' fees and couit costs, and to avail itself of all dther legal and equitable
remedies; including without limitation specific performance and damages; (it) the right to enter upon
the Property and improvements thereon in order to correct such violation and hold Owner responsible
for the cost thereof; (iii) the right to place a lien against the Property to secure the payment by Owner
of any of Owner’s obligations arising hereunder; (iv) the right to require arbitration of disputes limited
solely to the appropriate method of maintaining, repairing, or replacing a particular physical

characteristic of the Facade, with such arbitration to be conducted in accordance with the rules of

the American Arbitration Association before an arbitrator chosen by mutual consent of the parties,

-6-



or lacking such consent, with one arbitrator to be chosen by ea;:h party and a third chosen by thc‘ first
two, and with the costs at the arbitration to be borne as determined by the arbitrator(s); and (v) in
addition to actual out-of-pocket expenses, and because actual damages will be difficult to ascertain
in the event that Recipient is required to file an action to enforce its rights hereunder, the right to
liquidated damages in the amount at one-half the actual attorney’s fees and court costs awarded to

Recipient in any such action.

6. Assignment, Successors and Assigns.

a.  This Easement shall run with and bind the Property for a term on thirty (30)
years from the date of the Deed: shall extenq to and be binding upon Owner and all persons hefeaﬁer
claiming by, under or through Owner, and the word "Owner" when used herein shall include all such
éersons Whether or not such persons have signed this instrument or had any interest in the Property
at the time it was signed. - Ahything contained herein notwithstanding, a person shall have no
obligation pursuant to this Easement if and when such person shall cease to have any interest (present,
partial, contingent, collateral or future) in the Property or any portion thereof by reason of a bona fide
transfer for value.

b. Recipient égrees that it will hold this Easement exclusively for preservation
purposes, and that it will not transfer this Easement for money, other property or services. If for any
reason Recipient no longer desires to hold this Easement, Recipient may assign or transfer it to
Owner on condition that Owner make a new donation of this Easement to an agéncy or organization
.designated by. Recipient from the following list: any agency of t.he City of Cambridge, The
Commonwealth of Massachusetts or the United States of America; or to one or more organizations

whose purposes include, inter alia, the preservation of historically important structures and land areas,

-7-



provided such organization has the ability to properly enforce this Easement and further b;ovided,
that such organization is operated exclusively for charitable, educational, religious, or scieﬁtiﬁc
purposes as shall at the time qualify as an exerﬁpt organization under Section 501(c)(3) of the Internal
Revenue Code of 1954 (or the corresponding provision of any future United States Internal Revenue
Code). Subject to the foregoing provisions of this Section 6, the terms and conditions of this
Easement shall be binding upon and inure to the benefit of the heirs, executors, administrators,
successors and assigns of the parties hereto.
7. Reservation

*

a. Owner ‘réservés the free right and privilege ta the use of the Property for all

¥
LI .

- purposes not inconsistent with the grant made herein. Nothing herein shall be construed to grant unto
the general public or any other persons, other than Recipient and its agents, the right to enter upon
the Property vfor the purposes set forth herein or to institute actions fof the enforcement hereof.

k. | Nothing contained in this Easement shall be interpreted to authorize, require
or permit Owner to violate any ordinance relating to building materials, construction methods, or use.
In the event of any conflict between any such ordinance and the terms hereof; Owner shall promptly
notify Recipient of such conflict and Owner anci Recipient shall agree upon such modifications to the
Facade consistent with law and with sound preservation practices.

c. No provisions of the Easement shall be constructed as providing the necessary
written consent needed for the Massachusetts Historical Commission to certify the Property or any
part thereof as a historic landmark pursuant to Massachusetts General Laws, Chapter 9, Section 27.

8. Acceptance. Recipient hereby accepts the rights, obligations and interest granted'tb

it in this Easement. Owner agrees to responsibility enforce its rights hereunder; provided, however,

-8-



that the decision to take any action hereunder shall be made by Recipient in Recipient's sole

discretion, in light of the facts and circumstances which exist at that time.

9. Qwner's Insurance; Taxes. Owner shall maintain, at its own cost, insurance against

loss from the penls commonly insured under standard fire and extended coverage policies and
comprehensive general liability insurance against claims for personal injury, death and property
damage in such amounts as would normally be carried on a property such as the Property. Owner

agrees to provide, upon request, certificates evidencing such insurance to Recipient and further agree

that such certificates shall provide that such insurance may not be canceled, terminated, or reduced

in amount without 30 days written notice to Recipient. Owner further agrees to pay all real estate
$

]

' taxes or other assessments with respect to the Property in a timely fashion.

10.  Release and Indemnification. Owner shall be responsible for and will and does hergby
release and relieve Recipient, its agents or employees, and shall hold and defend harmless Recipient,
its agents or employees, of, from and against any and all liabilities, obligations, damages, penalties,
claims, costs, charges and expenses which may be imposed upon or incurred by Recipient by reason
of loss of life, personal injury and/of damages to property occurring in ér around the Property

occasioned in whole or in part by the negligence of Owners, its agents or employees or by reason of

owner's violation of this Agreemént.

11. ;Esj;gppgl Certificates. Recipient agrees at any time and from time to time, within
twenty (20) days after Owners' written request, to execute, acknowledge and deliver to Owner a |
written instrument stating that Owner is in compliance with the terms and conditions of the Easement, ‘
or if Owner is not in compliance with this Easement, stating specifically what violations of this

Easement exist. Owner agrees to make such a request only for reasonable cause. If this Easement

9.



lapses, Owner and Recipient shall ex;:éute and acknowledge a writteniinstrument to that effect_which
Owner shall cause to be recorded.

12.  Condemnation. In the event of a total condemnation of the Property, the Easement
shall lapse. In the event of a partial condemnation of the Property where the portion of the Property -
not taken is capable of continued reasonable use, then this Easement shall remain on those facades
and/or portions of facades not taken by condemnation. In such event, the provisions of paragraph
4 shall govern Owner’s obligation to rebuild, with "condemnation proceeds" to replace "insurance
proceeds" as used therein.v Regibient shall assert no claim for compensation for its interest in the

event of condemnation proceedings. . ’
$
T d

13.  Financial Arrangements. Owner and Recipient agree that, concurrent with the

execution of this instrument, Owner and Recipient shall enter in_the Agreement attached as Exhibit
E hereto pursuant to which Recipient will retain 5% of funds made a\;aﬂable to it for restoration of
the Facade to be used by the Recipient for such purposes as it may determine, including the purpose
of administeriné, monitoring, and enforcing ité rights.hereunder. Owner shall have no obligation to
make any further or similar payments hereunder, and shall have no further ‘obligation or liability to
Recipient for any expenses related to the administration, monitoring, or enforcing of Recipient's rights
hereunder, except as specifically »provided herein and t}_xerein.

14.  Subsequent Deeds; Mortgages. OWnef.agrees that the restrictions in this Easement
will be inserted or refergnced by therh in any subsequent deed, lease, or other legal instfument by
which they divest themselves of either the fee simple title to, or their possessory interest in the
Property.

15.  Recording. The Owner will promptly record this instrument.

-10-



16.  Notice and Consent. Any notice pemﬁ&éd or required pursuant to this instrument
shall be deemed given when delivered by a delivery service which obtains acknowledgment of
delivery, or, if mailed, when deposited in the US mail, postage prepaid, registered or certified, return
receipt requested, addressed to the addresses set forth in the preamble to this Easement, or such othef '
addresses as may be designated from time to time by the parties. Except as otherwise provided
herein, Owner and Recipient agree that a response to any request for consent shall be given within
30 days of the date of the request, and if no such response is given, such consent shall be deemed
given and may not later be revoked, revised, or conditioned. In such event, Owner may récord an
affidavit reciting that notice. was given u\xi the manner provided herein and that no response was
received, and such instrument shall be conclusive that consent is deemed gi.ven pursuant hereto. Any
refusal to give consent shall state speciﬁcaﬂy the reason therefor. If so requested, any consent shall |
be in recordable form.

EXECUTED AND SEALED ON THE DATE FIRST WRITTEN ABOVE.

FLY CLUB

o STV T

Titde: QrABuATE PRES/DENT™
HISTORIC

COMMONWEALTH OF MASSACHUSETTS

SS. December 27, 1997

-11-



. ERCE VeT
Then personally appeared the above named who made oath that he is the same

person who Signed the foregoing instrument as President of the Fly Club, and that the same-is his free

act and dzed on behalf of such corporation and the free act and deed of the corporation..

+

Before me,

Notary Public ' )
My Commission Expires: £/7 X3 HOOK
/

-12-



LIST OF EXHIBITS

Exhibit A MINIMUM MAINTENANCE PROGRAM

Exhibit B RESTORATION PLAN

'

Exhibit C CONDITION OF EXISTING FACADE
(description and photographs)

Exhibit D DRAWINGS OF FACADE RENOVATIONS
Exhibit E . FINANCIAL AGREEMENT .

The Exhibits to this Deed of Historic Preservation Easement are not attached to the recorded copy
of this Easement, but are attached to the executed copies kept in the files of Owner and Recipient.

¥
‘! +
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EXHIBIT A
MINIMUM MAINTENANCE PROGRAM
Owmner shall adhere to a maintenaﬁce schedule with respect to the Property at least as
stringent as that set forth below. Owner shall keep reasonable records with respect to inspection and -
replacement and shall make sqch»records available for inspection by Recipient during normal working
hours, upon written notice from Recipient‘.

1. BRICK MASONRY

INSPECTION SCHEDULE: Once a year, Spring or Fall, after a rainstorm

OPERATION:

v
¥
i ‘

a. Check for moist areas, cracks, crumbling material, loose pieces, missing
‘mortar, efflorescence (white discoloration).

b. Check where moisture is entering masonry and repair and leaks in roofing,
comice, flashing, downspouts, joints between masonry and other matenals.

C. Repair or provide addmonal support to door or window heads which are
unstable.

d. Reflash, recaulk leaking joints as required.

€. Masonry shall be inspected once a year, and cleaned as needed. Masonry shall
not be cleaned except in accord with a proposal submitted to and approved
by Recipient prior to start of work.. Any cleaning shall be done with materials
and techniques which will not damage the masonry. Sandblasting, wire
brushes, grinders, sanding discs, cr other abrasive methods shall not be used.
Nor shall any harsh, chemical which weakens the masonry be applied.,’
Materials and techniques shall be selected based on results of test patch
samples. Any chemical cleaner shall be chemically neutralized and thoroughly

rinsed off in order to remove residues that could damage masonry or interior
finishes.

£ Snow removal materials which might damage masonry, e.g. salt, shall not be
used on stoop or adjacent to walls.

-14- "



METAL GQRILLES, RAILINGS, FENCES

INSPECTION SCHEDULE: Once a year

OPERATION:
a. Check for deteriorated paint, rust,, moisture damagé, wear.
b. Repair any loose jpints, attachments or hardware.
C. Prime and paint per Paragraph 14 below.

SHEET METAL ROQFING, CORNICES, DORMERS AND FLASHING

INSPECTION SCHEDULE Twice a year, late Spring and early Fall, and after winds higher
than 40 m.p.h.

v

OPERATION: L

a. Check for cracks, warps, distortions or weak areas, loose or damaged seams,
loose attachments.

b. Check for loose, damaged or missing sections. Check masonry or woodwork
undemneath for moisture damage, especially at attachment points.

c. Reattach to repaired masonry or wood or iron snbstrate.
d. Paint colors for flashings shall match adjécent construction.
GUTTERS AND DOWNSPQUTS

INSPECTION SCHEDULE: Twice a year, Spring and Fall.

REPLACEMENT SCHEDULE: As required, about every 20 years

OPERATION:
a. Check for leaks and loose or clogged gutters or downspouts.
b. Reattach loose gutters or downspouts, clean clogged gutters and downspouts,
repair leaks.

-15-



C. Any downspout replacement sections shall be instilled with seam turned out
away from wall or in such other manner that downspout leaks will not cause
hidden masonry damage.

d. Any downspout replécement shall be of simple cylindrical form.

CAULKING COMPOUND ,
INSPECTION SCHEDULE: Once a year, Spring or Fall

REPLACEMENT SCHEDULE: As required, about every 6 years

OPERATION:

a.‘l ‘Check caulk for brittle, cracked or missing pieces.

b. Rembve ény damaged area, clean, primg¢ or seal per manufacturer's
specifications, providg backer rods and bond-breaker tape as required, replace
caulk. _

WOODWORK: CDRNICE.S_. DOORS, WINDOWS, TRIM, AND SPANDREL PANELS
INSPECTION SCHEDULE: Twice a year, Spring and Fall |
OPERATION:

a. Check for moisture damage, warping, splitting, unsound joints.

b. If wood is decayed, determine source of moisture, stop leaks, and replace
decayed wood and damaged flashing.

C. Repair unsound joiﬁts.

d. In natural finish wood work repair holes and damaged areas using wood
which matches the existing in species, grain pattern and color.

e. In painted woodwork seal fine cracks with wood filler.

f Check putty for cracks or missing pieces. Reglaze where necessary.

g Coat all bare wood with preservative and refinish in accord with Paragraphs

14 and 15 below.
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h. Prime aﬁd paint any new flashing, putty or other glazing m;atedals.
GLASS
INSPECTION SCHEDULE: Twice a year
OPERATION: ,

a. Replace cracked lights with glass to match.
PAINT
INSPECTION SCHEDULE: Twice a year
REPLACEMENT SCHEDULE: Every 5 to 8 years
OPERATION:  * :

: ¥
a. Check for worn, bar,eys;;ots, blistering, peeling, mildew.
b. Check where moisture is entering wood and stop leaks.

c.  Washmildew with fungicide.

d. Split blisters, scrape peeling areas, remove rust and .sa.nd rough spots.

e. Coat bare wood with preservative.

f Prime and paint wood using materials compatible with the preservative.

g Scrape and wirebrush deteriorated paint and rust from metal.

h. Prime and paid bare metal using materials designed for the type of metal.
VARNISH

INSPECTION SCHEDULE: Once a year
OPERATION:

a. Check for crackling, white water stains, discolorations of varnish.
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10.

- 11.

b. Restore varnished finish as follows: first, try to restore existing varnish by
softening with methylene chloride, taking appropriate safety precautions while
using this solvent, and buffing with fine steel wool and a finishing oil to a new

- smooth finish. If that procedure is unworkable, remove existing varnish using
materials and methods which will not damage the wood. Apply a non-staining
preservative, such as a mix of proportions three (3) cups exterior varnish, one
ounce (1 oz.) paraffin wax,and enough mineral spirits, paint thinner or
turpentine to make one (1) gallon. If wood had been stained, restain to
original. color. Revarnish. v ’

TERMITE

NSPECTION SCHEDULE: Once a year, Spring or Fall

OPERATION:

a. Have exterminator check and treat once a yeay if necessary.
"\ »

v b

STRUCTURAL CHECKPOINTS

INSPECTION SCHEDULE: Once a year

OPERATION:

a. Check exposed exterior and interior surfaces of walls and foundations, with
particular attention to areas of stairway, floor openings, wall openings and
changes in wall masonry material. Check for .cracks, collapsing, leaning or
bulging areas or other signs of uneven settlement or movement.

b. Check interior wall surfaces at upper levels, with particular attention to joints
between party walls and perpendicular front and rear walls, joints between
floors and end walls, and joints between partitions and ceilings. Check for
cracks, crumbled plaster, gaps between finishes or other signs of movement.

c. Review structural status of building with an engineer qualified to evaluate its
condition in order to ensure that adequate safety standards and precautions
are met. A report on the findings and any remedial actions shall be furnished
to the Recipient. For any remedial action which will affect the exterior
appearance, of those portions included in this easement, Owner shall make a
proposal for Recipient review and cause works to be performed in accord
with proposal approved by Recipient prior to start of work. In cases where
hazardous conditions require immediate remedies, Owner may proceed
without prior Recipient approval but shall make every reasonable effort to
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notify and to comply with any Recipient suggestions of ways to make
remedial actions compatible with the historic appearance of the property.

¥y
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EXHIBIT B

RESTORATION PROGRAM

WORK DONE AS OF THE EXECUTION HEREOF:

]

NEW LANGUAGE NEEDED HERE.
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EXHIBIT D
FINANCIAL AGREEMENT

Historic Massachusetts, Inc. ("Recipient"), Old City Hall, 45 School Street, Boston, MA 02118, and
the Fly Club ("Fly Club"), 2 Holyoke Place, Cambridge, MA 02138, agree that:

1) Fly Club will donate an historic facade easement on its building at 2 Holyoke Place,
Cambridge, MA to Recipient by a Deed of Historic Preservation Easement in form attached hereto.

2.)  Fly Club will, at its sole effort and expense, seek donations to Recipient for the specific
purpose of restoring and preserving the facade of 2 Holyoke Place (the “Project”). Fly Club will be
responsible for every aspect of the fund-raising effort, including solicitation, collecting the donations,
depositing them in a bank account set up and designated by Recipient for this purpose (the “Special
Account”), preparing acknowledgments to the donors for signature by an authorized signatory at

Recipient, and thanking the donors Contributions are expected to include both cash and marketable
securities.

Y, '
3) Recipient will make available 95% of the funds so raised to this restoration project, retaining
the balance of 5% as unrestricted funds which it may invest or spend as it sees fit, in its sole
discretion.

4) The restoration and preservation effort will cover only the "skin" of the building, that is, the
public aspect of the building, and will not include any interior work. The scope of the restoration is
expected to include: rebuilding and stabilizing the underpinnings and foundation of the exterior walls,
repointing and repairing the exterior walls, restoring all exterior windows and doors, restoring all
exterior wood trim such as facia boards, lintels, columns, the front steps, cornice and dental
mouldings, and roof, flashing, and gutter replacement and restoration.

5) Fly Club will be responsible for managing the Project, assisted by an architect and general
contractor. Once a month, a requisition may be ptesented to Recipient, which Recipient will pay out
to the Fly Club or its designee from funds available to it in the Special Account. Recipient will have
no obligation to pay out any funds except what are available in the Special Account. In the unlikely
event that a requisition exceeds the funds available in that account at any given moment, it will be the
Fly Club’s sole responsibility either to make appropriate arrangements with the contractor and/or to
advance the necessary funds to Recipient.

6.) Fly Club will carry appropriate insurance covering the entire project, and will require
certificates of insurance from each contractor on the job.

7.) Starting on the twenty-fifth anniversary of the agreement, Fly Club shall have the right, but

not the obligation, to re-purchase the facade easement upon payment to the Recipient of $50,000 in
cash or marketable securities, with the price of such re-purchase declining at $10,000 per year, until
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the Easement expires 30 years after the date of this Agreement, at which time the Easement shall
revert to the Owner, with no further consideration payable. Upon such re-purchase, the Owner shall
deliver within 15 days of receipt of such payment, a duly executed and authorized notice of
termination with respect to the Deed of Historic Preservation Easement to Owner which it shall
record in the applicable registry of deeds. Such notice shall be conclusive evidence in favor of every
person dealing with the Property as to the termination of this Easement.

8.)  Inthe event that Fly Club raises more than the cost of the restoration (currently estimated to
be between $800,000 and $1,000,000), the surplus funds may be retained by the Recipient in a special
account as part of the Recipient's endowment, with 95% of any distributions of either principal or
income from this account available for the purpose of maintaining and preserving 2 Holyoke Place.
These proceeds would be invested in mutual funds selected by the Recipient and Fly Club.

¥

3212492 -23-



g /- $5§5-355 4776

Communications & Reports From
City Officers #1

A communication was received
from Councillor Jim Braude,
regarding Calendar Item #2 of
October 1, 2001 on the

Preservation Easement for 2
Holyoke Place (Fly Club).

In City Council October 1, 2001



DEED OF HISTQRIC P RYATION EASE

THIS IS A DEED of an Historic Preservation Easement (this "Easement") made on the 942° A4
day of December, 1997, by The Fly Club, a Massachusetts corporation, with its principal offices at
2 Holyoke Place, Cambridge, Massachusetts 02138 ("Fly Club") to Historic Massachusetts, Inc., a
Massachinsetts not-for-profit corporation, with its principal offices at 45 School Street, Boston,

Massachusetts 02108 (the "Recipient"). .

Background .
| N .
A The Recipient is a Massachusetts not-for-profit corporation organized to promote

preservation of historically significant buildings in The Commonwealth of Massachusetts, and is a
"qualified organization" as defined in Section 170(h)(3) of the Internal Revenue Code.

B. The Recipient is authorized to accept easements for historic preservation purposes in
furtherance of its public purposes.

C. Fly Club is the owner in fee simple of improved real property known as the Fly Club,
located at 2 Holyoke Place, Cambridge, Massachusetts, and more fully described as:

The land and buildings now numbered 2 Holyoke Place, Cambridge, Massachusetts,

Middlesex County, Massachusetts.

(the "Property"). Fiy Club is hereafter referred to as the "Owner".

D. Both the Property and the neighborhood in which it is located have been proposed for

historic designation.



E. The grant of the easement set fo;th in this instrument will assist the Recipient in
preserving a structure of aesthetic and historic importance.

F. Owner destres to grant to Reéipient, and Recipient desires to accept, a "preservation
restriction” on the Property, as such term is defined in Chapter 184, Section 31 of the Massachusetts
General Laws.

Terms and Conditions

1. Grant. .Owner does hereby grant and convey to Recipient, TO HAVE AND TO

HOLD, an easement in gross, in, .on, and to the Facade of the Property, for the preservation of hi?
v, _

- toric and architectural value, all as further set for;h and defined below, for a term of thirty years from

the date of this Agreement. For purposes of this Easement, “Facade" shall be deﬁned_a_s all exterior

surfaces of the improvements on the Property along Mount Auburn Streét and Holyoke Place or any

surface visible from those streets, including all exterior walls, windows, window frames, moldings,

gutters, roofs, chimneys, and doors. No other ponior;s of the premises are hereby restricted, and the

interior of the Property is-expressly excluded.

2. Scope of Recipient's Estate, Interest and Easement. This Easement conveys to

Recipient an interest in the Property consisting of the benefits of the following covenants and under-
takings by Owner:

a. Without the prior written consent of Recipient, which shall not unreasonably
be withheld, Owner shall not cause, permit or suffer any construction, alteration, remodeling, decor-
ation, dismantling, relocation, destruction, or other activity which would affect or alter in any way

the appearance of the Facade as viewed from any location on any street on or off the Property.

2-



b. Without the prior wrtten consent. of Recipient, which shall not be
unreasonably withheld, Owner shall not cause, suffer, or pérmit the placement on the Facade of signs
or markers which would matenally alter or Change the appearance of the Facade.

C. Without the express writtert consent of Recipient, Owner shall not cause,
permit, or suffer to be undertaken the exterior extension of existing improvements on the Property,
or the erection of additional improvements on the Proéerty or in the open space above the Property.

d. In deciding whether to approve a proposed alteratron, addition or new
structure, Recipienf shall consider,- among other things, the architectural and historical value of the

restricted facades, and the‘genéral design, arrangement, texture, material, and color of the features
¥

’

- involved, technical and physical requirements of necessary building equipment and applicable
government regulations, and the operational needs of the Property for the Owner’s purposes.

e. W;i‘t.ten notice in recordable form of approval or denial by Recipient of the
proposed alteration, addition or new structure shall be given within 45 days of its receipt of the
" Owner’s request, and the failure to timely‘ deliver such notice shall be.deemed an approval. In the |
case of a demal, the reason or reasons shall be stated in the notice. In the event of actual or
constructive approval, the Owner may record with the Middlesex Squth Registry of Deeds an
Affidavit of Approval signed and acknowledged by the Owner, describing the épproved alteration,
addition or new construction, stating the date of Recipient’s action or failure to act timely, and
referring to the Book and Page numbers of this Easement in the Registry.' The Affidavit of Approval
shall be conclusive evidence in favor of every person dealing with the Premises as to the facts set

forth therein.



f. Owner shall maintain the Facade at all times and shall keep tl;e‘Facadg ina
state of good repair and insure that the appearance of the Facade, as viewed from any location on any
street on or off the Property, shall not be penhined to deteriorate in any material way, and to this end
Owner agrees that it shall comply with the Minimuni Maintenance Program set forth in Exhibit A to
this Easement.

g Owner shall permit Recipient access to the Property at such reasonable times

as Recipient may request, for the purpose of examination and testing of the Facade.

h. Owner shall permit Recipient to display on the Property-a small marker or sign
evidencing its ownership of the easement granted herein. ’
1. Nothing in this Easement shall be construed to prevent (i) the ordinary

maintenance, repair, or replacement of any exterior architectural feature of the Building, including
the Facade; (ii) any alteration or addition to the Building or any new structure on the Premises which
is not incongruous with the design, texture, material, or color of the Fagade; (iii) any landscaping of
the Premises with plants, trees or shrubs; or.(iv) any activities, -alterations, or additional certified by
a duly authorized public officer as necessary to correct an unsafe or dangerous condition on the
Premises. In the event Owner permits a tenant to occupy a portion of the Building, Owner may also
permit a tenant of the Build'mg to. ma:mtain a small (with dimensions not more than two feet x three
feet) sign on or in front of the Facade advising of the services or goods provided by said tenant,
subject to approval by Recipient of design, shape, color and location of the sign.
3. Initial Level of Preservation.

a. Owner has begun to carry out and agrees to complete the restoration program

. set forth in Exhibit B, Restoration Program.



b. éertain descriptions, pﬁotographs, and drawings which shall be appropriately
identified and attached as Exhibit C to the executed counterparts of this Easement to be held by
Owner and Recipient, but which shall not be récorded, shall constituté the aesthetic, architectural and
historic condition in which the appearance of the Facade, as viewed from any street on or off the
Property, is to be maintained.

C. In the event of any discrepancy between the photographs and the descriptions
or drawings, the photographs shall control. -

a. In the event that the Facade and the Property is, by reason of fire, flood,

¥
LN

- earthquake or other disaster of any kind whatsoever partially destroyed to suéh an extent or of such
nature that the appearance of the Facade as seen from any street on or off the Property is altered from
the Facade's appeérance set forth in Exhibit B, then Owner shall, to the extent of insurance or other
proceeds actually collected, use its best efforts to restore the Property including the Facade, to the
condition set forth in Exhibit B. Owner shall obtain Recipient written consent for any plans,
specifications, and/or construction methods to be used for such restoration, §vhich consent shall not
be unr'eaéonably withheld. In the event that such restoration is not financially feasible within the
available proceeds, Owner and Recipient shall mutually agree upon a method of restoration which
- preserves or restores as many of the historic and architectural features of the Facade as possible
within the available insurance proceeds. In the event that no such restoration is feasible within the
existing insurance proceeds or allowed as a result of local ordinance or law, Owner may demolish the

Property and shall be subject to the provisions of the succeeding subsection (b).



b. In the event that the Facade and the Property are totally destroyed, or are
demolished pursuant to subsection (a) above, Owner agrees that any new buildings constructed on
the site shall be generally consistent with the surrounding buildings in the District, and the plans of
any such building shall be subject to the approval of Recipient, which approval shall not be
unreasonably withheld. This subsection shall not be constructed to require Owner to rebuild any
structure on the Premises, to give Recipient any detailed design review with respect to any new
building, or to require Owner to rebuild or imitate any historic aspect of the buildings, but is for the
sole purpose of iﬁsun'ng that, so long as a substantial portion of the now existing neighboring
buildings in the District remain, any new bliilding is of a size and scepe compatible with the district
- and such neighboring buildings. -

5. Remedies of Recipient. In the event of a material violation of this Easement, and after
reasonable written notice to Owners, Recipient shall have: (i) .the right fo institute legal proceedings
to enjoin such violation by ex parte, temporary, and/or permanent injunction, to require the
restoration of the Property or Facade to its prior condition, to be reimbursed for all reasonable costs,
including reasonable attorneys' fees and couit costs, and to avail itself of all other legal and equitable
remedies, including without limitation speciﬁc;, performance and damages; (i) the right to enter upon
the Property and improvements thereon in order to correct such violation and hold Owner responsible
for the cost thereof: (iii) the right to place a lien against the Property to secure the payment by Owner
of any of Owner’s obligations arising hereunder; (iv) the right to require arbitration of disputes limited
solely to the appropriate method of maintaining, repairing, or replacing a particular physical
characteristic of the Facade, with such arbitration to be conducted in accordance with the rules of

the American Arbitration Association before an arbitrator chosen by mutual consent of the parties,
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or lacking such consent, with one arbitrator to be chosen by ea;:h party and a third chosen by the first
two,‘ and with the costs at the a.rbitration to be bomne as determined by the arbitrator(s); and (V) in
addition to actual out-of-pocket expenses, and because actual damages will be difficult to ascertain
in the event that Recipient is required to file an action to enforce its rights hereunder, the right to
liquidated damages in the amount at one-half the actual attorney's fees and court costs awarded to
Recipient in any such action.

6. Assignment, Successors and Assigns. )

a. This Easement shall run with and bind the Propgrty for a term on thirty (30)
years from the date of the Deed: shall extend‘ to and be binding upon Owner and all persons hereafter
claiming by, under or through Owner, and the word "Owner" when used herein shall include all such
persons whether or not such persons have signed this instrument or had any interest in the Property
at the time it was signed. - Ahything contained herein notwithstanding, a person shall have no
obligation pursuant to this Easement if and when such person shall cease to have any interest (present,
partial, contingent, collateral or future).in the Property or any portion thereof by reason of a bona fide
transfer for value. |

b. Recipient agrees that it will hold this Easement exclusively for preservation
purposes, and that it will not transfer this Easement for money, other property or services. If for any
reason Recipient no longer desires to hold this Easement, Recipient may assign or transfer it to
Owner on condition that Owner make a new donation of this Easement to an agency or organization
'designated by Recipient from the following list: any agency of the City of Cambridge, The
Commonwealth of Massachusetts or the United States of America; or to one or more organizations

whose purposes include, inter alia, the preservation of historically important structures and land areas,
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| provided such organization has the ability to properly enforce this Easement and further bfovided,
that such organization is operated exclusively for charitable, educational, religious, or scieﬁtiﬁc
purposes as shall at the time qualify as an exenipt organization under Section 501(c)(3) of the Internal
Revenue Code of 1954 (or the corresponding provision of any future United States Internal Revenue
Code). Subject to the foregoing provisions of this Section 6, the terms and conditions of this
Easement shall be binding upon and inure to the benefit of the heirs, executors, administrators,
SuCCessors :.md assigns of the parties hereto.
7 Reservation.
a. Owner _résefv_és the free right and privilege tq the use of the Property for all
I

purposes ndt inconsistent with the grant made herein. Nothing herein shall be construed to grant unto
the generai public or any other persons, other than Recipient and its agents, the right to enter upon
the Property vfor the purposes set forth herein or to institute actions for the enforcement hereof.

t. Nothing contained in this Easement shall be interpreted tb authorize, require
or permit Owner to violate .any ordinance relating to building materials, construction methods, or use.
In the event of any conflict between any such ordinance and the terms hereoﬁ Owner shall promptly
notify Recipient of such conflict and Owner and Recipient shall agree upon such modifications to the
Facade consistent with law and with sound preservation practices.

C. No provisions of the Easement shall be constructed as providing the necessary
written consent needed for the Massachusetts Historical Commission to certify the Property or ény
part thereof as a historic landmark pursuant to Massachusetts General Laws, Chapter 9, Section 27.

8. Acceptance. Recipient hereby accepts the rights, obligations and interest granted to

it in this Easement. Owner agrees to responsibility enforce its rights hereunder; provided, however,
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that the decision to take any action hereunder shall be made by Recipient in Recipient's sole

discretion, in light of the facts and circumstances which exist at that time.

9. Qwner's Insurance; Taxes. Owner shall maintain, at its own cost, insurance against
loss from the pedls_commomy insured under standard fire and extended coverage policies and
comprehensive general liability insurance against claims for personal injury, death and property
damage in such amounts as would normally be carried on a property such as the Property. Owner
agrees to provide, upon request, certificates evidencing such insurance to Recipient and further agree
that such certificates shall provid§: that such insurance may not be canceled, terminated, or reduced
in amount without 30 days wri’tten notice g? Recipient. Owne? further agrees to pay all real estate
taxes or other assessments with respect to the Property in a timely fashion.

10.  Release and Indemnification. Owner shall be responsible for and will and does hergby
release and relieve Recipient, its agents or employees, and shall hold and defend harmless Recipient,
its agents or employees, of, from and against any and all liabilities, obligations, damages, penalties,
claims, costs, charges and expenses which may be imposed upon or incurred by Recipient by reason
of loss of life, personal injury and/or damages to property occurring in ér around the Property
occasioned in whole or in part by the negligence of Owners, its agents or employees or by reason of
owner's violation of this Agreemént.

| 11. Estoppel Certificates. Recipient agrees at any time and from time to time, within
twenty (20) days after Owners' written request, to execute, acknowledge and deliver to Owner a
written instrument stating that Owner is in compliance with the terms and conditions of the Easement,

or if Owner is not in compliance with this Easement, stating specifically what violations of this

Easement exist. Owner agrees to make such a request only for reasonable cause. If this Easement
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lapses, Owner and Recipient shall ex;:cute and acknowledge a written”instmment to that effect which
Owner shall cause to be recorded.

12. -~ Condemnation. In the event of a total condemnation of the Property, the Easement
shall lapse. In the event of a partial condemnation of the Property where the portion of the Property‘ '
not taken is capable of continued reasonable use, then this Easement shall remain on those fapades
and/or portions of facades not taken by condemnation. In such event, the provisions of paragraph
4 shall govern Owner’s obligation to rebuild, with "condemnation proceeds" to replace “insurance
proceeds" as used th'ereint Reqipient shall assert no claim for compensation for its interest in the

event of condemnation proceedings.

"v ]

13.  Financial Arrangements. Owner and Recipient agree that, concurrent with the
execution of this instrument, Owner and Recipient shall enter in the Agreement attached as Exhibit
E hereto pursuant to which Recipient will retain 5% of funds made av-ailable to it for restoration of
the Faca&e to be used by the Recipient for such purposes as it may determine, including the purpose
of administering, monitoring, and enforcing its rights}hereunder. Owner shall have no obligation to
make any further or similar payments hereunder, and shall have no further 6bligation or liability to
Recipient for any expenses related to the administration, monitoring, or enforcing of Recipient's rights
hereunder, except as specifically provided herein and therein.

14.  Subsequent Deeds; Mortgages. Owner bagrees that the restrictions in this Easement
will be inserted or referenced by therh in any subsequent deed, lease, or other legal instrument by
which they divest themselves of either the fee simple title to, or their possessory interest in the
Property.

15.  Recording. The Owner will promptly record this instrument.
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16.  Notice and Consent. Any notice pem\it;ed or réquired pursuant to this instrument
shall be deemed given when delivered by a delivery service which obtains acknowledgment of
delivery, or, if mailed, when deposited in the US mail, postage prepaid, registered or certified, return
receipt requested, addressed to the addresses set forth in the preamble to this Easément, or such othef '
addresses as may be design'ated- from time to time by the parties. Except as otherwise provided
herein, Owner and Recipient agree that a response to any request for consent shall be given within
30 days of the date of the request, and if no such response is given, such consent shall be deemed
given and may ﬁot later be revoked, revised, or conditioned. In such event, Owner may record an
affidavit reciting that notice. was given ix}" the manner provided herein and that no response was
received, and such instrument shall be conclusive that consent is deemed given pursuant hereto. Any
refusal to give consent shall state speciﬁcaﬂy the reason therefor. If S0 requested, any consent shall
be in recordable form.

EXECUTED AND SEALED ON THE DATE FIRST WRITTEN ABOVE.,

FLY CLUB

By ©. f///‘)vz_‘

Tide: QrAduATE PRES/DEAT™
HISTORIC

Title: Cwaz
of Dzréetor D

COMMONWEALTH OF MASSACHUSETTS

SS. December 27, 1997
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SR E iroT
Then personally appeared the above named who made oath that he is the same

person who signed the foregoing instrument as President of the Fly Club, and that the same is his free

act and deed on behalf of such corporation and the free act and deed of the corporation..

Before me,

Notary Public
My Commission Expires: £/7 23 HOOA

/

,h
)
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LIST OF EXHIBITS

Exhibit A MINIMUM MAINTENANCE PROGRAM

Exhibit B RESTORATION PLAN

Exhibit C CONDITION OF EXISTING FACADE
(description and photographs)

Exhibit D DRAWINGS OF FACADE RENOVATIONS
Exhibit E FINANCIAL AGREEMENT .

The Exhibits to this Deed of Historic Preservation Easement are not attached to the recorded copy
~ of this Easement, but are attached to the executed copies kept in the files of Owner and Recipient.

¥
fon
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EXHIBIT A
MINIMUM MAINTENANCE PROGRAM
Owner shall adhere to a maintenahce schedule with respect to the Property at least as
stringent as that set foriﬁ below. Owner shall keep reasonable records with respect to inspection and
replacement and shall make such records available for inspection by Recipient during normal working
hours, upon written notice from Recipientv.

1. BRICK MASONRY

¢

INSPECTION SCHEDULE: Once a year, Spring or Fall, after a rainstorm

OPERATION:
BT . .
a. Check for moist areas, cracks, crumbling material, loose pieces, missing
mortar, efflorescence (white discoloration).

b. Check where moisture is entering masonry and repair and leaks in roofing,
cornice, flashing, downspouts, joints between masonry and other materials.

C. Repair or provide addmonal support to door or window heads which are
unstable.

d. Reflash, recaulk leaking joints as required.

e. Masonry shall be inspected once a year, and cleaned as needed. Masonry shall
not be cleaned except in accord with a proposal submitted to and approved
by Recipient prior to start of work.. Any cleaning shall be done with matenals
and techniques which will not damage the masonry. Sandblasting, wire
brushes, grinders, sanding discs, or other abrasive methods shall not be used.
Nor shall any harsh, chemical which weakens the masonry be applied.,’
Materials and techniques shall be selected based on results of test patch '
samples. Any chemical cleaner shall be chemically neutralized and thoroughly

rinsed offin order to remove residues that could damage masonry or interior
finishes.

f. Snow removal materials which might damage masonry, €.g. salt, shall not be
used on stoop or adjacent to walls.
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'METAL GRILLE

INSPECTION SCHEDULE: Once a year

OPERATION: -

a. Check for deteriorated paint, rust,, moisture damage, wear.
b.  Repair any loose joints, attachments or hardware.

c. Prime and paint per Paragraph 14 below.

SHEET METAL ROOQFING, CORNICES, DORMERS AND FLASHING

INSPECTION SCHEDULE Twice a year, late Sprmg and early Fall, and after winds higher
than 40 m.p.h.

OPERATION: .,

a. Check for cracks, warps, distortions or weak areas, loose or damaged seams,
loose attachments.

b. Check for loose, damaged or missing sections. Check masonry or woodwork
undemneath for moisture damage, especially at attachment points.

C. Reattach to repaired masonry or wood or iron snbstrate.
d. Paint colors for flashings shall match adjacent construction.
GUTTERS AND DOWNSPOUTS

INSPECTION SCHEDULE: Twice a year, Spring and Fall.

REPLACEMENT SCHEDULE: As required, about every 20 years

OPERATION:
a. Check for leaks and loose or clogged gutters or downspouts.
b. Reattach loose gutters or downspouts, clean clogged gutters and downspouts,
repair leaks.

-15-



c. Any downspout replacement sections shall be instilled with seam turned out
away from wall or in such other manner that downspout leaks will not cause
hidden masonry damage.

d. Any downspout replécement shall be of simple cylindrical form.

CAULKING COMPOUND .

INSPECTION SCHEDULE: Once a year, Spring or Fall

REPLACEMENT SCHEDULE: As required, about every 6 years

OPERATION:
a.  Check caulk for brittle, cracked or missing pieces.
b. Remove any damaged area, clean, primg or seal per manufacturer's
specifications, provide backer rods and bond-breaker tape as required, replace
caulk.

WOODWORK: CORNICES, DOORS, WINDOWS, TRIM, AND SPANDREL PANELS

~ INSPECTION SCHEDULE: Twice a year, Spring and Fall

OPERATION:
a. Check for moisture damage, warping, splitting, unsound joints.
b. If wood 1s decayed, determine source of moisture, stop leaks, and replace

decayed wood and damaged flashing.
c. Repair unsound joints.

d. In natural finish wood work repair ‘holes and damaged areas using wood
which matches the existing in species, grain pattern and color.

e. In painted woodwork seal fine cracks with wood filler.
f. -Check putty for cracks or missing pieces. Reglaze where necessary.

g Coat all bare wood with preservative and refinish in accord with Paragraphs
14 and 15 below.
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h. Prime aﬁd paint any new flashing, putty or other glazing m;ltedals.
GLASS
INSPECTION SCHEDULE: Twice a year
OPERATION: : '

a. Replace cracked lights with glass to match.
PAINT
INSPECTION SCHEDULE: Twice a year
REPLACEMENT SCHEDULE: Every 5 to 8 years
OPERATION: - | .

Y
a. Check for wom, bare's;;ots, blistering, peeling, mildew.

b. Check where moisture is entering wood and stop leaks.

c. Wash-mildew with fungicide.

d. Split blisters, scrape peeling areas, remove rust and sand rough spots.

e. Coat bare wood with preservative.

f Prime and paint wood using materials compatible with the preservative.

g Scrape and wirebrush deteriorated paint ‘and rust from metal.

h. Prime and paid bare metal using materials designed for the type of metal.
VARNISH

INSPECTION SCHEDULE: Once a year
OPERATION:

a. Check for crackling, white water stains, discolorations of varnish.

-17-



10,

11.

TERMITE

Restore varnished finish as follows: {rst, try to restore existing varnish by
softening with methylene chloride, taking appropriate safety precautions while
using this solvent, and buffing with fine steel wool and a finishing oil to a new
smooth finish. If that procedure is unworkable, remove existing varnish using
materials and methods which will not damage the wood. Apply a non-staining
preservative, such as a mix of proportions three (3) cups exterior varnish, one
ounce (1 oz.) paraffin wax,.and enough mineral spirits, paint thinner or

turpentine to make one (1) gallon. If wood had been stained, restain to
original. color. Revarnish.

INSPECTION SCHEDULE: Once a year, Spring or Fall

OPERATION:

a.

Have exterminator check and treat once a yegy if necessary.
.

STRUCTURAL CHECKPOINTS
INSPECTION SCHEDULE: Once a year
. OPERATION:
a. Check exposed exterior and interior surfaces of walls and foundations, with
 particular attention to areas of stairway, floor openings, wall openings and
changes in wall masonry material. Check for .cracks, collapsing, leaning or
bulging areas or other signs of uneven settlement or movement.

b. Check interior wall surfaces at upper levels, with particular attention to joints
between party walls and perpendicular front and rear walls, joints between
floors and end walls, and joints between partitions and ceilings. Check for
cracks, crumbled plaster, gaps between finishes or other signs of movement.

c. Review structural status of building with an engineer qualified to evaluate its

condition in order to ensure that adequate safety standards and precautions
are met. A report on the findings and any remedial actions shall be furnished
to the Recipient. For any remedial action which will affect the exterior
appearance, of those portions included in this easement, Owner shall make a
proposal for Recipient review and cause works to be performed in accord
with proposal approved by Recipient prior to start of work. In cases where
hazardous conditions require immediate remedies, Owner may proceed
without prior Recipient approval but shall make every reasonable effort to
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notify and to comply with any Recipient suggestions of ways to make
remedial actions compatible with the historic appearance of the property.

¥,
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EXHIBIT B

RESTORATION PROGRAM

WORK DONE AS OF THE EXECUTION HEREOF:

NEW LANGUAGE NEEDED HERE.
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EXHIBIT C

CONDITION AND DRAWINGS OF EXISTING FACADE

DRAWINGS OF FACADE RENOVATIONS

‘

¥
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EXHIBIT C

CONDITION AND DRAWINGS OF EXISTING FACADE

DRAWINGS OF FACADE RENOVATIONS

‘
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EXHIBIT D
FINANCIAL AGREEMENT

Historic Massachusetts, Inc. ("Recipient"), Old City Hall, 45 School Street, Boston, MA 02118, and
the Fly Club ("Fly Club"), 2 Holyoke Place, Cambridge, MA 02138, agree that:

1)  Fly Club will donate an historic facade easement on its building at 2 Holyoke Place,
Cambridge, MA to Recipient by a Deed of Historic Preservation Easement in form attached hereto.

2.)  Fly Club will, at its sole effort and expense, seek donations to Recipient for the specific
purpose of restoring and preserving the facade of 2 Holyoke Place (the “Project”). Fly Club will be
responsible for every aspect of the fund-raising effort, including solicitation, collecting the donations,

depositing them in a bank account set up and designated by Recipient for this purpose (the “Special
Account”), preparing acknowledgments to the donors for signature by an autaorized signatory at
Recipient, and thanking the donors Contributions are expected to include both cash and marketable
securities.

. .
3)  Recipient will make available 95% of the funds so raised to this restoration project, retaining
the balance of 5% as unrestricted funds which it may invest or spend as it sees fit, in its sole
discretion.

4)  Therestoration and preservation effort will cover only the "skin" of the building, that is, the
pubhc aspect of the building, and will not include any interior work. The scope of the restoration is
expected to include: rebuilding and stabilizing the underpinnings and foundation of the exterior walls,
repointing and repairing the exterior walls, restoring all exterior windows and doors, restoring all
exterior wood trim such as facia boards, lintels, columns, the front steps, comice and dental
mouldings, and roof, flashing, and gutter replacement and restoratioq.

5) Fly Club will be responsible for managing the Project, assisted by an architect and general
contractor. Once a month, a requisition may be ptesented to Recipient, which Recipient will pay out
to the Fly Club or its designee from funds available to it in the Special Account. Recipient will have
no obligation to pay out any funds except what are available in the Special Account. In the unlikely
event that a requisition exceeds the funds available in that account at any given moment, it will be the
Fly Club’s sole responsibility either to make appropriate arrangements with the contractor and/or to
advance the necessary funds to Recipient.

6.)  Fly Club will carry appropriate insurance covering the entire project, and will require
certificates of insurance from each contractor on the job.

7) Starting on the twenty-fifth anniversary of the agreement, Fly Club shall have the right, but

not the obligation, to re-purchase the facade easement upon payment to the Recipient of $50,000 in
cash or marketable securities, with the price of such re-purchase declining at $10,000 per year, until
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the Easement expires 30 years after the date of this Agreement, at which time the Easement shall
revert to the Owner, with no further consideration payable. Upon such re-purchase, the Owner shall
deliver within 15 days of receipt of such payment, a duly executed and authorized notice of
termination with respect to the Deed of Historic Preservation Easement to Owner which it shall
record in the applicable registry of deeds. Such notice shall be conclusive evidence in favor of every
person dealing with the Property as to the termination of this Easement.

8)  Inthe event that Fly Club raises more than the cost of the restoration (currently estimated to
be between $800,000 and $1,000,000), the surplus funds may be retained by the Recipient in a special
account as part of the Recipient's endowment, with 95% of any distributions of either principal or
income from this account available for the purpose of maintaining and preserving 2 Holyoke Place.
These proceeds would be invested in mutual funds selected by the Recipient and Fly Club.

¥,
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"”' HISTORIC MASSACHUSETTS » The nonprofit organization dedicated to preserving

the Commonuwealth’s historic and cultural heritage
w ‘
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February 29, 2000

Mr. Charles M. Sullivan
Executive Director

Cambridge Historical Commission
831 Massachusetts Avenue
Cambridge, Massachusetts 02139

Re:  The Fly Club .
2 Holyoke Place

Dear Mr. Sullivan:

Reference is made to that certain Deed of Historic Preservation Easement dated
December 22, 1997 (the “Easement”) executed between the Fly Club and Historic
Massachusetts, pursuant to which the Fly Club granted to Historic Massachusetts an
easement in gross in, on and to the Facade of the Property for a term of thirty years. The
Easement has been included on the List of Designated Properties of the Cambridge
Historical Commission; a copy of the recorded deed is included with this letter.

By means of this letter I wish to confirm our request that the Cambridge Historical
Commission submit a copy of the Easement to the Cambridge City Council for their review
and approval, as contemplated in Mass. General Laws Chapter 184 Section 32. Once
approved, please return to us a certificate indicating such action for our files.

‘Thank yoﬁ for your attention to this request. I can be reached at (617) 723-3383 if
you have any questions.

Very truly yours,

Marilyn M. Fenollosa
Community Preservation Program Manager

Enclosure

+ Old City Hall «+ 45 School Street + Boston, MA 02108 ¢ Tel. 617 723 3383 = Fax 617 523 3782 =«
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January 21, 1998

City of Cambridge
Assessing Department
795 Mass Avenue
.Cambridge, MA

RE: The Fly Club
2 Holyoke Place
Cambridge, MA 02138

Dear Sir:

In December of 1997, we donated an Historic Preservation Easement to Historic
Massachusetts, Inc., a Massachusetts not-for-profit corporation located at 45 School
Street, Boston, Massachusetts. I understand that this fagade easement reduces the
commercial value of The Fly Club by restricting its development rights. Accordingly, the
assessed real estate taxes should also be reduced.

With this letter, ] am formally requesting a reassessment of the tax base and a reduction
of real estate taxes levied on The Fly Club. Enclosed with this letter is a copy of the
Deed of Historic Preservation Easement for your review. I would be happy to provide
such other documentation that you may require. I can be reached at my office at 617-
234-5119.

Sincerely,

£\

Eric E. Vogt
Graduate President
The Fly Club

Enclosure

ce: dhstorical Lomm. 2f/18/a7 Y



DEED QF HISTQRIC PRESERVATION EASE

THISIS A DEED of an Historic Preservation Easement (this "Easement") made on the 92" A
day of December, 1997, by The Fly Club, a Massachusetts corporation, witH its principal offices at
2 Holyoks Place, Cambridge, Massachusetts 02138 ("Fly Club") to Historic Massachusetts, Inc., a
Massachusetts not-for-prqﬁt comoratiom with its principal offices at 45 School Street, Boston,

Massachusetts 02108 (the "Recipient").

-

A. The Recipient is a Massachusetts not-for-profit corporation organized to promote
preservazion of historically significant buildings in The Commonwealtﬁ of Massachusetts, and is a
"qualified organization” as defined in Section 170(h)(3) of the Internal Revenue Code.

B. The Recipiént is authorized to accept easements for historic preservation purposes in
furtherarce of its public purposes.

C. Fly C)ub is the owner in fee simple of improved real prop.er‘cy known as thé Fly Club,
located zt 2 Holyoke; Place, Cambridge, Massachusetts, and more fully described as:

The land and buildings now numbered 2 Holyoke Place, Cambridge, Massachusetts,

Middlesex County, Massachusetts.

(the "Property"). Fly Club is hereafter referred to as the "Owner".

D. Both the Property and the neighborhood in which it is located have been proposed for

historic designation.



E. The grant of the easement set foxi'th in this instrument will assist the Recipient in
preserving a structure of aesthetic and historic importance.

F. Owner desires to grant to Reéipient, and Recipient desires to accept, a "preservation
restriction" on the Property, as such term is defined in Chapter 184, Section 31 of the Massachusetts
General Laws.

Terms and Conditions

1. Grant. Owner does hereby grant and convey to Recipient, TO HAVE AND TO
HOLD, an easement in gross, in, on, and to the Facade of the Property, for the preservation of h';s-
toric and architectural vaiue, all as further set forth and defined below, for a term of thirty years from
the date of this Agreement. For purposes of this Easement, "Facade" shall be defined as all exterior
surfaces of the improvements on the Property along Mount Auburn Stréet and Holyoke Place or any
surface visible from those streets, including all exterior walls, windows, window frames, moldings,
gutters, roofs, chimneys, and doors. No other portions of the premises are hereby restricted, and the
interior of the Property is-expressly excluded.

2. Scope of Recipient's Estate, Interest and Easement. This Easement conveys to

Recipient an interest in the Property consisting of the benefits of the following covenants and under-
takings by Owner:

a. Without the prior written consent of Recipient, which shall not unreasonably
be withheld, Owner shall not cause, permit or suffer any construction, alteration, remodeling, decor-
ation, dismantling, relocation, destruction, or other activity which would affect or alter in any way

the appearance of the Facade as viewed from any location on any street on or off the Property.
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b. Without the prior written consent of Recipient, which shall not be
unreasonably withheld, Ownéf shall not cause, suffer, or permit the placement on the Facade of signs
or markers which WO\}ld materially alter or éhange the appearance of the Facade.

C. | Without the express written consent of Recipient, Owner shall not cause,
permit, or suffer to be undertaken the exterior extension of existing improvements on the Property,
or the erection of addiﬁonal im'préyements on the Propeﬁy or in the open space above the Propexty.

d . In deciding whether to approve a proposed alteration, addition or new
structure, Recipient shall ‘i‘;onsider, among other things, the architectural and historical valﬁe of the .
restricted t;acades, a.nd the genéral design, arrangement, texture, maternal, and color of tfle featufes
- involved, technical and physical requirements of necessary building equipment and applicable
government regulatiqhs, and the operational needs of the Property for the Owner’s purposes.

e. -W.r;ltten notice in recordable form of approval or denial by Recibient of the
proposed alteration, édd}ﬁon or new structure shgll be given within 45 days of its receipt of the
" Owner’s request, and 'th#; failure to timely deliver such notice shall be deemed an approval. In the
case of a denial,.the' reason or .reasons shall be stated in the notice. In‘ the event of actual or
constructive approvai, the Ownér may record with the Middlesex Sputh Registry of Deeds an
Affidavit of Approvéi siéﬁeci* aﬁd acknowledged by the Owner, descdbiné the approved alteration,

addition or new. constmdibﬁ, 'stating the date of Recipient’s action or failure to act timely, and
referring to the Book and Page numbers of this Easement in the Registry. The Aﬁidaﬁt of Apbroval
shall be conclusive éﬁdehcé in favor of every person dealing with the Premises as to the facts set

forth therein.



f Owner shall maintain the Facade at all times and shall keep tf;e Facade in a
state of good repair and insure that the appearance of the Facade, as viewéd from any location on any
street on or off the Property, shall not be penﬁitted to deteriorate in any material way, and to this end
Owner agrees that it shall comply with the Minimum Maintenance Program set forth in Exhibit A té
this Easement.

g Owner shall permit Recipient access to the Property at such reasonable times
as Recipient may request, for the purpose of examination and testing of the Facade.

h.  Owner shall permit Recipient to display on the Property a small marker or sign
evidencing its ownership of the easerﬁent graﬁted herein.

1. Nothing in this Easement shall be construed to prévent (1) the ordinary
maintenance, repair, or replacement of any exterior arc}ﬁtéctpral feature of the Building, including
the Facade; (i) any alteration or addition to the Building or any new structure on the Premises which
is not incongruous with the design, texture, material, or color of the Facade; (iii) any landscaping of
the Premises with plants, trees or shrubs; or (iv) any activities, -alterations, or additional certified by
a duly authorized public officer as necessary to correct an unsafe or dangerous condition on the
Premises. In the event Owner permits a tenant to occupy a portion of the Building, Owner may also
permit a tenant of the Building to maintain a émall (with dimensions not more than two feet x three
feet) sign on or in front of the Facade advising of the services or goods provided by said tenant,
subject to approval by Recipient of design, shape, color and location of the sign.

a. Owner has begun to carry out and agrees to complete the restoration program

set forth in Exhibit B, Restoration Program.



| b. éenain descriptions, bhotographs, and drawings which shall be apprdpn’ately '

identifiec and attached as Exhibit C to the executed counterparts of this Easement to be held by

Owner and Recipient, i)ut which shall not be récorded, shall constitute the aesthetic, architectural and

historic condition in which the 'appearance of the Facade, as viewed from any street on or off the
Property, is to be maiﬁtdned. |

c. In the event. of any discrepancy between the photographs and the degcﬁptions

or drawirgs, the photbgraphs shall control,

a. In the event that the Facade and the Property is, by reéson of fire, flood,

. earthquake or other -di.':saster of any kind whatsoever partially destroyed to such an extent or of such
nature thet the appearance Qf the Facade as seen from any street on or off the Property is altered from
.the Facade's appearanc;e sét forth in Exhibit B, then Owner shall, to the extent of insurance or other
proceeds. actually coliectéd, use its best efforts to restore the Property including the Facade, to the
" condition: set forth m Exhibit B. Owner shall obtain Recipient written consent for any plans,
specifications, and/or éonstruction methods to be used fdr such restoration, Which cénéent shall not
be unreasonably witl}held. In the event that such restoration is not financially feasible within the
available proceeds, (éwnér and Rec,ipien_t s@all mutually agree upon a method of restoration which
preéerves or restoreé és many of the historic and architectural featufés of the Facade as possible
within the available iﬁsurgnée proceeds. In the event that no such restoration is feasible within the
existing insurance proceeds or allowed as a result of local ordinance or law, Owner may demolish the

Property and shall bei subject to the provisions of the succeeding subsection (b).



b. In the event that the Facade and the Property are totally destroyed, or are
demolished pursuant to subsection (a) above, Owner agrees that any new buildings constructed on
the site shall be generally consistent with the surrounding buildings in the District, and the plans of
“any such building shall be subject to the approval of Recipient, which approval shall not be
unreasonably withheld. This subsection shall not be constructed to require Owner to rebuild any
structure on the Premises, to give Recipient any detailed design review with respect to any new
building, or to require Owner to rebuild or imitate any historic aspect of the buildings, but is for the
sole purpose of insuring that, so long as a substantial portion of the now existing neighboring
buildings in the District remain, any new building is of a size and scope compatible with the district
- and such neighbéring buildings.

5. Remedies of Recipient. In the event of a material violation of this Easement, and after
reasonable Written notice to Owners, Recipient shall have: (i) the right fo institute legal proceedings
to enjoin such violation ' by ex parte, temporary, and/or permanent injunction, to require the
restoration of the Property or Facade to its prior condition, to be reimbursed for all reasonable costs;
including reasonable attorneys' fees and couit costs, and to avail itself of all dther legal and equitable
remedies, including without limitation specific performance and damages; (ii) the right to enter upon
the Property and improvements thereon in order to correct such violation and hold Owner responsible
for the cost thereof; (iii) the right to place a lien against the Property to secure the payment by Owner
of any of Owner’s obligations arising hereunder; (iv) the right to require arbitration of disputes limited
solely to the appropriate method of maintaining, repairing, or replacing a particular physical
charactéristic of the Facade, with such arbitration to be conducted in accordance with the rules of

the American Arbitration Association before an arbitrator chosen by mutual consent of the parties,
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or lacking su;h consent, with one arbitrator to be chosen by ea;:h party and a third chosen by the.ﬁrst
two, and with the costs at the arbitration to be borne as determined by the arbitrator(s); and (v) in
addition -o actual out-of-pocket expenses, ahd because actual damages will be difficult to ascertain
in the event that Recipient is required to file an action to enforce its rights hereunder, the right to
~ liquidated damages in the axﬁount at one-half the actual attorney's fees and court cost§ awarded to

Recipiert in any such action. -

6 Assignmeﬂt. (Sucv:.c.es.sors and Assigns.

a.  This Easéﬁlent shall run with and bind the Property for a term c;n thirty (30)
years frcm the date of the ISeed, shall extend to and be binding upon Owner and all persons héreaﬁer
* claiming by, under or through OWﬁer, and the word "Ownér“ when used herein shall include all such
persons whether or not such persoﬁs have signed this instrument or had any interest in the Property
~ at the time it was .»si,(gned.ft': Anythmg contained herein notwithstanding, a person shall have no
obligation pursuant tb this Eéseﬁent if and when such person shall cease to have any interest ‘(present,‘
partial, contingent, collateral or future) in the Property or any portion thereof by reason of a bona fide
transfer for value. o

b. - Recipient‘ agrees that it will hold this Easement exclusively for preservation
purposes, and that 1thll not transfer this Easement for money, other property or services. If for any |
reason Recipient n;o longer desires to hold this Easement, Recipient may assign or transfer it to
Owner on condition'.that Owner make a new donation of this Easement to an agency or organization
designated by Reéipient from .the foﬂowing list: any agency of the City of Cambridge, The
Commonwealth of Ma;ssachusetts or the United States of America; or to one or more organizations

whose durposes include, inter alia, the preservation of historically important structures and land areas,
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provided such organization has the ability to properly enforce this Easement and further piovided,
that such organization is operated exclusively for charitable, educational, religious, or scientific
purposes as shall at the time qualify as an exerript organization under Section 501(c)(3) of the Internal
Revenue Code of 1954 (or the corfespondin'g provision of any future United States Internal Revenue
Code). Subject to the foregoing provisions of this Section 6, the terms and conditions of this
Easement shall be binding upon and inure to the benefit of the heirs, executors, administrators,
successors and assigns of the parties hereto.
7. Bgs_er_v_ai_t_ig_r_l.

a. Owner reserves the free right and privilege to the use of the Property for all
- purposes not inconsistent with the grant made herein. Nothing herein shall be construed to grant unto
the general public or any other persons, other than Recipient and its agents, the right to enter upon
the Property‘for the purposes set forth herein or to institute actions foi the enforcement hereof.

k. Nothing contained in this Easement shall be interpreted to authorize, require
or permit Owner to violate any ordinance relating to building materials, construction methods, or use.
In the event of any conflict between any such ordinvarice and the terms hereoﬂ Owner shall promptly
notify Recipient of such conflict and Owner and Recipient shall agree upon such modifications to the
Facade consistent with law anci with sound preservation practices.

c. No provisions of the Easement shall be constructed as providing the necessary
written consent needed for the Massachusetts Historical Commission to certify the Property or any
part thereof as a historic landmark pursuant to Massachusetts General Laws, Chapter 9, Section 27.

8. Acceptance. Recipient hereby accepts the rights, obligations and interest granted to

it in this Easement. Owner agrees to responsibility enforce its rights hereunder; provided, however,
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that the decision to take any action hereunder shall be made by Recipient in Recipient's sole

discretion, in light of the facts and circumstances which exist at that time.

9. Owner's Insurance; Taxes. Owner shall maintain, at its own cost, insurance against

loss ffom the perils _commonly insured under standard fire and extended coverage policies and
comprehensive general liability insurance against claims for personal injury, death and property
damage in such amounts as would normally be carried on a broperty such as the Property. Owner
agrees to provide, upon request, certificates evidencing such insurance to Recipient and further agree
that such certificates shaﬂ provide that such insulrance may not be @celed, terminated, or reduced
in amount without 30 }days writtén notice to Recipient. Owner further agrees to pay all real estate
* taxes or other assessments with respect to the Property in a timely fashion.

10.  Release and Indemnification. Owner shall be responsible for and will and does hereby
release and relieve Re;:ipient, its agents or employees, and shall hold and defend harmless Recipient,
its agents or employées, q'f; from and against any and all liabilities, obligations, damages, penalties,
claims, costs, charges and expenses which may be imposed upon or incurred by Recipient by reason
of loss of life, personal injury and/or damages to property occurring in ér around the Property
occasioned in whole or in part by the negligence of Owners, its agents ér employees or by reason of
owner's violation of this Agreement.

1l Es_tgpp_gl_cg_r_uﬁm;a Recipient agrees at any time and from time to time, within
twenty (20) days after Owhers' written request, to execute, acknowledge and deliver to Owner a
written instrument stating that Owner is in compliance with the terms and conditions of the Easement,
or if Owner is not m compliance with this Easement, stating specifically what violations of this

Easement exist. Owner agrees to make such a request only for reasonable cause. If this Easement
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lapses, Owner and Recipient shall ex;acute and acknowledge a wn'ttenﬁinstrument‘ to that effect which
Owner shal‘l cause to be recorded.

12.  Condemnation. In the event of a total condemnétion of the Property, the Easement
shall lapse. In the event of a partial condemnation of the Property where the portion of the Property -
not taken is capable of continued reasonable use, then this Easement shall remain on those facades
and/or portions of facades not taken by condemnation. In such event, the provisions of paragraph
4 shall govern Owner’s obligation to rebuild, with "condemnation proceeds" to replace “insurance
proceeds" as used therein. Recipient shall assert no claim for compensation for its interest in the
event of condemnation proceedings.

13. Fina_ﬁgigl Arrangements. Owner and Recipient agree that, concurrent with the
execution of this instrument, Owner and Recipient shall enter in-the Agreement attached as Exhibit
E hereto pursuant to which Recipient will retain 5% of funds made avéilable to it for restoration of
the Facade to be used by the Recipient for such purposes as it may determine, including the purpose
of administering, monitoring, and enforcing ité rights hereunder. Owner shall have no obligation to
make any further or similar payments hereunder, and shall have no further bbligation or liability to
Recipient for any expenses related to the administration, monitoring, or enforcing of Recipient's rights
hereunder, except as sp.eciﬁcally »provided herein and therein.

14.  Subsequent Deeds; Mortgages. Owner agrees that the restrictions in this Easement
will be inserted or referenced by them in any subsequent deed, lease, or other legal instrument by
which they divest themselves of either the fee simple title to, or their possessory interest in the
Prope@.

15.  Recording. The Owner will promptly record this instrument.
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16.  Notice and Consent. Any notice pemﬁ&éd or required pursuant to this instrument
shall be deemed given when dglivered by a delivery ser\rice which obtains acknowledgment of
delivery, or, ifmailed,: when deposited in the US mail, postage prepaid, registered or certified, return
receipt requested, addressed to the addresses st forth in the preamble to this Easement, or such othef '
addresses as may bé deéig;xated from time to time by the parties. Except as otherwise provided
herein, Owner and Recipieﬁt agree that a response to any request for consent shall be given within
- 30 days of the date %)f the rcqﬁest, and if no such response is given, such consent shall be deemed
given and méy not lat'er‘l’)e; revol{e;i, revised, or conditioned. In such event, Ownerr rriay record an
affidavit reciting that notice was given m the manner provided herein and that no response was
received, and such inétrurﬁent shalllbe conclusive that consent is deemed given pursuant hereto. Any
refusal to give conserit shall state speciﬁcaﬂy the reason therefor. If so requested, aﬁy consent shall |
be in recordable form | |

EXECUTED AND SEALED ON THE DATE FIRST WRITTEN ABOVE. |

FLY CLUB

" ff//r}%‘

Tide: ooABUATE PRES/DENT™
HISTORIC ' TTS, INC.

Title: CvazT
of Dzréetor D

COMIViONWEALTH OF MASSACHUSETTS

ss. _ o December 27, 1997
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Then personally appeared the above named who made oath that he is the same
person who Signed the foregoing instrument as President of the Fly Club, and that the same is his free

act and deed on behalf of such corporation and the free act and deed of the corporation..

Before me,

Notary Public
My Commission Expires: £/7 23 HO0A

/
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LIST OF EXHIBITS

Exhibit A MINIMUM MAINTENANCE PROGRAM
Exhibit B RESTORATION PLAN

Exhibit C CONDITION OF EXISTING FACADE
(description and photographs)

ExhibitD ~ DRAWINGS OF FACADE RENOVATIONS |
Exhibit E FINANCIAL AGREEMENT

The Exhitits to this Deed of Historic Preservation Easement are not attached to the recorded copy
of this Easement, but are attached to the executed copies kept in the files of Owner and Recipient.
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EXHIBIT A
MINIMUM MAINTENANCE PROGRAM
Owner shall adhere to a maintenaﬁce schedule with respect to the Property at least as
stringent as that set forth below. Owner shall keep reasonable records with respect to inspection and
replacement and shall make such records available for inspection by Recipient during normal working
hours, upon written notice from Recipient_.

I, BRICK MASONRY

INSPECTION SCHEDULE: Once a year, Spring or Fall, after a rainstorm

OPERATION:

a. Check for moist areas, cracks, crumbling material, loose pieces, missing
“mortar, efflorescence (white discoloration).

b. Check where moisture is entering masonry and repair and leaks in roofing,
cornice, flashing, downspouts, joints between masonry and other materials.

c. - Repair or provide additional support to door or window heads which are
unstable.

d. Reflash, recaulk leaking joints as required.

e. Masonry shall be inspected once a year, and cleaned as needed. Masonry shall
: not be cleaned except in accord with a proposal submitted to and approved
by Recipient prior to start of work.. Any cleaning shall be done with materials

and techniques which will not damage the masonry. Sandblasting, wire
brushes, grinders, sanding discs, or other abrasive methods shall not be used.

Nor shall any harsh, chemical which weakens the masonry be applied.,
Materials and techniques shall be selected based on results of test patch
samples. Any chemical cleaner shall be chemically neutralized and thoroughly

rinsed off in order to remove residues that could damage masonry or interior
finishes.

R Snow removal materials which might damage masonry, e.g. salt, shall not be
used on stoop or adjacent to walls.
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METAL GRILLES. RAILINGS, FENCES

INSPECTION SCHEDULE: Once a year

OPERATION
a. Check for deteriorated paint, rust,, moisture damage wear.
b. Repair any loose joints, attachments or hardware.
c. PrinTe and paint per Paragraph 14 below.

SHEET METAL ROOFING CORNICES, DORMERS AND FLASHING

N SPECTTON SCHEDULE Twice a year, late Spring and early Fall, and aﬁer wmds hlgher
taan 40 m.p.h.

OPERATION:

a. - Check for cracks, warps, distortions or weak areas, loose or damaged seams,
* loose attachments.

b, f ' Check for loose, damaged or missing sections. Check masonry or woodwork
underneath for moisture damage, especially at attachment points.

c.  Reattach to repaired masonry or wood or iron snbstrate.
d. . Paint colors for flashings shall match adjacent construction.
GUTTERS AND DOWNSPOUTS

INSPECTION SCHEDULE: Twice a year, Spring and Fall.

REPLACEMENT SCHEDULE: As required, about every 20 years

OPERATION:
a : " Check for leaks and loose or clogged gutters or downspouts.
b. :.' Reattach loose gutters or downspouts, clean clogged gutters and downspouts,
repalr leaks.
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d.

Any downspout replacement sections shall be instilled with seam turned out

away from wall or in such other manner that downspout leaks will not cause
hidden masonry damage.

Any downspout replécement shall be of simple cylindrical form.

CAULKING COMPQUND

INSPECTION

SCHEDULE: Once a year, Spring or Fall

REPLACEMENT SCHEDULE: As required, about every 6 years

OPERATION:
a.

b.

‘Check caulk for brittle, cracked or missing pieces.

Remove any damaged area, clean, prime or seal per manufacturer's

specifications, provide backer rods and bond-breaker tape as required, replace
caulk.

WOODWORK: CORNICES, DOORS, WINDOWS, TRIM, AND SPANDREL PANELS

INSPECTION

OPERATION:

SCHEDULE: Twice a year, Spring and Fall

Check for moisture damage, warping, splitting, unsound joints.

If wood is decayed, determine source of moisture, stop leaks, and replace
decayed wood and damaged flashing.

Repair unsound joints.

In natural finish wood work repair holes and damaged areas using wood
which matches the existing in species, grain pattern and color.

In painted woodwork seal fine cracks with wood filler.
Check putty for cracks or missing pieces. Reglaze where necessary.

Coat all bare wood with preservative and refinish in accord with Paragraphs
14 and 15 below.
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9.

h
GLASS
INSPECTION
CPERATION:
a.
PAINT

INSPECTION

Prime and paint any new flashing, putty or other glazing materials.
SCHEDULE: Twice a year
Replace cracked lights with glass to match.

SCHEDULE: Twice a year

REPLACEMENT SCHEDULE: Every 5 to 8 years

OPERATION:
a.

b.

.
h.
VARNISH ;
NSPECTION
DPERATION:

a.

- Check for worn, bare spots, blistering, peeling, mildew.
* Check where moisture is entering wood and stop leaks.
" Wash mildew with fungicide.

- Split blisters, scrape peeling areas, remove rust and sand rough spots.

Coat bare wood with preservative.

" Prime and paint wood using materials compatible with the preservative.

Scrape and wirebrush deteriorated paint and rust from metal.

Prime and paid bare metal using materials designed for the type of metal.
SCHEDULE: Once a year

Check for crackling, white water stains, discolorations of varnish.
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10.

- 1L

b. Restore varnished finish as follows: first, try to restore existing varnish by
softening with methylene chloride, taking appropriate safety precautions while
using this solvent, and buffing with fine steel wool and a finishing oil to a new
smooth finish. Ifthat procedure is unworkable, remove existing varnish using
materials and methods which will not damage the wood. Apply a non-staining
preservative, such as a mix of proportions three (3) cups exterior varnish, one
ounce (1 o0z.) paraffin wax, and enough mineral spirits, paint thinner or '

turpentine to make one (1) gallon. If wood had been stained, restain to
original. color. Revarnish. ’

TERMITE

INSPECTION SCHEDULE: Once a year, Spring or Fall
OPERATION:

a. Have exterminator check and treat once a year if necessary.

STRUCTURAL CHECKPOINTS

INSPECTION SCHEDULE: Once a year

OPERATION:

a. Check exposed exterior and interior surfaces of walls and foundations, with
particular attention to areas of stairway, floor openings, wall openings and
changes in wall masonry material. Check for .cracks, collapsing, leaning or
bulging areas or other signs of uneven settlement or movement.

b. . Check interor wall surfaces at upper levels, with particular attention to joints
between party walls and perpendicular front and rear walls, joints between
floors and end walls, and joints between partitions and ceilings. Check for
cracks, crumbled plaster, gaps between finishes or other signs of movement.

C. Review structural status of building with an engineer qualified to evaluate its
condition in order to ensure that adequate safety standards and precautions
are met. A report on the findings and any remedial actions shall be furnished
to the Recipient. For any remedial action which will affect the exterior
appearance, of those portions included in this easement, Owner shall make a
proposal for Recipient review and cause works to be performed in accord
with proposal approved by Recipient prior to start of work. In cases where
hazardous conditions require immediate remedies, Owner may proceed
without prior Recipient approval but shall make every reasonable effort to
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notify and to comply with any Recipient suggestions of ways to make
remedial actions compatible with the historic appearance of the property.
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EXHIBIT B

RESTORATION PROGRAM

WORK DONE AS OF THE EXECUTION HEREOF:

NEW LANGUAGE NEEDED HERE.
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EXHIBIT C

CONDITION AND DRAWINGS OF EXISTING FACADE

DRAWINGS OF FACADE RENOVATIONS

A - - R,
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EXHIBIT D
FINANCIAL AGREEMENT

Historic Massachusetts, Inc. ("Recipient"), Old City Hall, 45 School Street, Boston, MA 02118, and
the Fly Club ("Fly Club"), 2 Holyoke Place, Cambridge, MA 02138, agree that:

1)  Fly Club will donate an historic facade easement on its building at 2 Holyoke Place,
Cambridge, MA to Recipient by a Deed of Historic Preservation Easement in form attached hereto.

2)  Fly Club will, at its sole effort and expense, seek donations to Recipient for the specific
purpose of restoring and preserving the facade of 2 Holyoke Place (the “Project”). Fly Club will be
responsible for every aspect of the fund-raising effort, including solicitation, collecting the donations,
depositing them in a bank account set up and designated by Recipient for this purpose (the “Special
Account”), preparing acknowledgments to the donors for signature by an autiorized signatory at

Recipient, and thanking the donors. Contributions are expected to include both cash and marketable
securities.

- 3)  Recipient will make available 95% of the funds so raised to this restoration project, retaining
the balance of 5% as unrestricted funds which it may invest or spend as it sees fit, in its sole
discretion.

4) The restoration and preservation effort will cover only the "skin" of the building, that is, the
public aspect of the building, and will not include any interior work. The scope of the restoration is
expected to include: rebuilding and stabilizing the underpinnings and foundation of the exterior walls,
repointing and repairing the exterior walls, restoring all exterior windows and doors, restoring all
exterior wood trim such as facia boards, lintels, columns, the front steps, cornice and dental
mouldings, and roof, flashing, and gutter replacement and restoration.

5) Fly Club will be responsible for managing the Project, assisted by an architect and general
contractor. Once a month, a requisition may be presented to Recipient, which Recipient will pay out
to the Fly Club or its designee from funds available to it in the Special Account. Recipient will have
no obligation to pay out any funds except what are available in the Special Account. In the unlikely
event that a requisition exceeds the funds available in.that account at any given moment, it will be the
Fly Club’s sole responsibility either to make appropriate arrangements with the contractor and/or to
advance the necessary funds to Recipient.

6.) Fly Club will carry appropriate insurance covering the entire project, and will require
certificates of insurance from each contractor on the job.

7) Starting on the twenty-fifth anniversary of the agreement, Fly Club shall have the right, but

not the obligation, to re-purchase the facade easement upon payment to the Recipient of $50,000 in
cash or marketable securities, with the price of such re-purchase declining at $10,000 per year, until
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the Easement expires 30 years after the date of this Agreement, at which time the Easement shall
revert to the Owner, with no further consideration payable. Upon such re-purchase, the Owner shall
deliver within 15 days of receipt of such payment, a duly executed and authorized notice of
termination with respect to the Deed of Historic Preservation Easement to Owner which it shall
record in the applicable registry of deeds. Such notice shall be conclusive evidence in favor of every
person dealing with the Property as to the termination of this Easement.

8.)  Inthe event that Fly Club raises more than the cost of the restoration (currently estimated to
be between $800,000 and $1,000,000), the surplus funds may be retained by the Recipient in a special
account as part of the Recipient's endowment, with 95% of any distributions of either principal or
income from this account available for the purpose of maintaining and preserving 2 Holyoke Place.
These proceeds would be invested in mutual funds selected by the Recipient and Fly Club.
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CitY OF CAMBRIDGE ® EXECUTIVE DEPARTMENT

" Robert W. Healy, City Manager Richard C. Rossi, Deputy City Manager

September 11, 2000

To The Honorable, The City Council:

.Please find attached for your consideration, a Preservation Easement for 2 Holyoke Place
(Fly:Club), received from Historical Commission Director Charles Sullivan.

Very t yours,

Robert W. Healy
City Manager

RWH/mec :
Attachment

2000 Things 2 Do in 2000

Y 795 Massachusetts Avenue, Cambridge, Massachusetts 02139 Voice: 617.349.4300 Fax: 617.349.4307 TTY: 617.349.4242 Web: www.ci.cambridge.ma.us
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. .Consent Agenda #17

Rel‘gtive to a Preservation Easement
for 2 Holyoke Place (Fly Club).
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In City Council September 11, 2000

" ORDER ADOPTED
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