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DATE / TIME : October 20, 2000

TO: ' Margaret Drury, City Clerk

Cambridge City Hall

795 Massachusctts Ave

Cambridge, MA 02139
TELECOPIER NUMBYR: (617) 349-4269 Tel: (617 4t Al
TOTAL NUMBER OF PAGES: Two (2)

{INCLUDING COVER SHEET)

SENT BY: C. Peter R. Gossels, Esq.

CASE NAME: Epstein/Shady Hill Square

COMMENTS:

Copy of the fisst page of letter dated October 19, 2000 addressed to the Membisrs of the € ity
Council, which was faxed in its entirety to your office on Thursday, October 19th.

THE DOCUMENT ACCOMPANYING THIS TRANSMISSION CONTAINS INFORMATION FROM THIE 1AW UIFAT U s o O,
PATRICK, WILLARIY & REDDING, P.A. WHICH 1S CONFIDENTIAL, LEGALLY PRIVILEGED AND INTENOFLD 15 R 7 L SE (o
THE INDIVIDUAL OR ENTITY NAMED ON THIS TRANSMISSION SHEET. IF YOU ARE NOT THE RECIPILEST - ARED) &1n e
TOUARE HEREBY NOTIFIED THAT ANY DISCLOSURE, COPYING, DISTRIBUTION, OR CONDUCT BASEL O 71360 i
CHPTHIS TELECOPIED INFORMATION IS STRICTLY PROHIBITED AND THAT OUR DOCUMENTS S140U1 0 B 14171151
FHIS FIRM IMMEDIATELY. 1F YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR, PLEASE NCITIEY 115, 1y T

IMMEDIATELY SO THAT WE CAN ARRANGE FOR THE RETURN OF THE ORIGINALDOCUMENTS 10 US At R 058 [ 11553

"RACH ATTORREY IN VIS ASS CIATION IS AN INDEPENDENT FROFESSIONAL WHO IS NOT RESFONSIBLE FOR TIHHE PR‘!«J':H’r_’;E:. t_u_J:/‘l;‘L! (.‘«; .v ‘\’n
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October 14, 7000

"To the Members of the City Council
ol the City of Cambridge

City Hali, 2nd Tloor

795 Massachusetts Avenue
Cambridge, Massachusetts 02139

Re:  Cambridge Historical Corunissicns
. Landmark Designation Studv Ri-port
' Shady Hill Square

! have been retained by Henriette W. Epstein, who owns Lot 3 (nurabers 4 and 731 anii | o
8A (“the Center”), Shady Hill Square (“the Square”) to persuade the members of ihe € ‘v
Council to vote against the order proposed by the Cambridge Historical Commission its its

t.andmark Designation Study Report pursuant to the provisions of G. L. ¢ 40C and Ch..prer
2.78, 180F of the Cambridge City Code.

In support of her position, Mrs. Epstein hereby submits the following information:

A Matcrial Facts.

1. She is a senior citizen who has been a resident of the Square and f id
all of the real cstate taxes on said properties since she purchased the entire Square o iy
12,1968. :

2. Mis. Epstein relies on the income from her investments (0 earn ber

living,

18-23-688 11:01 RECEIVED FROM:6177425734 P.02
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DATE/TIME : October 19, 2000
TO: Margaret Drury, City Clerk
Cambridge City Hall

795 Massachusetts Ave
Cambridge, MA 02139
TELECOPIER NUMBER: {617) 349-4269 Tel: (617) 349.4260

TOTAL NUMBER OF PAGES:
(INCLUDING COVER SHEET)

SENT BY: C. Peter R. Gossels, Esq.
CASE NAME: Epstein/Shady Hill Square

COMMENTS:

Dear Ms. Drury:

In accord with our conversation this morning, kindly duplicate and distribute a copy of the letter
enclosed to and among the members of the City Council.

Thank. you.

_ C. Peter R. Gossels

THE DOCUMENT ACCOMPANYING THIS TRANSMISSION CONTAINS INFORMATION FROM THE LAW FIRM OF WEST ON,
PATRICK, WILLARD & REDDING, P.A. WHICH IS CONAIDENTIAL, LEGALLY PRIVILEGED AND INTENDED FOR THE USE OF
THE INDIVIDUAL OR ENTITY NAMED ON THIS TKRANSMISSION SHEET. IF YOU ARE NOT THE RECIPIENT NAMED AROVE,
YOU ARE HEREBY NOT!EIED THAT ANY DISCLOSURE, COPYING, DISTRIBUTION, OR CONDUCT BASED ON THE CONTENTTS
OF THIS TELECOPIED INFORMATION IS STRICTLY PROHIBITED AND THAT OUR DOCUMENTS SHHOULD BE RETURNED TO
THIS FIRM IMMEDIATELY. IF YOU HAVE RECKIVED THIS TRANSMISSION JN ERROR, PLCASE MOTIFY US BY TF.LEPHON!::’
IMMEDIATELY SO THAT WE CAN ARRANGE FOR THE RETURN OF THE ORIGINAL DOCUMENTS TOUS AT NO COSTTOYOU. -

"EACH AYTORNEY IN THIS ASSOCIATION IS AN INDEPENOENT PROFESSIONAL WHO (S NOT RESPONSIBLE FOR THE PRACTICE OR LUABILITY OF ANY
OTHER ATTORNEY IN THE ASSOCIATION EXCEPT FOR THOSE DIRECYLY EMPLOYED BY OR PRACTICING IN PARTNERSHIP WITH THAY ATTORNEY
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Members of the City Council October 19, 2000
Re:  Shady Hill Square - Page2

3. Although the original developers of the Square, who are quoted in the
Study Report, told the Cambridge Chronicle in 1915 that they were planning to construct a
community of congenjal housing for Harvard's teaching staff, the property was in fact
neglected, the buildings run down and the Center had become a sandpit by the mid-1960s
when Mr. and Mrs. Epstein purchased all of the Square from an heir of the developers.

4. Instead of collecting rent from their neighbors, as the original developers
and their family had done, the Epsteins gave the residents of Lots 1, 2, 4, 5, 6 and-7 an
opportunity to purchase their respective lots for approximately $40,000.00, a price
substantially below their fair market value in 1970. I represented the Epsteins when they
sold those lots.

3. The “privatization” of the Square led the residents to improve their
properties and, in many cases, to sell their propertics at prices far higher than the Epsteins
had paid fox the entire Square only thirty-one years ago. One of the twelve units at the
Square, for example, was put on the market in 1993 for $595,000.00. There are other
cxamples: 2A Shady Hill Square is assessed at $781,500.00, No. 3 is assessed at
$723,400.00, No. 10 is assessed at $708,500,00 and No. 11 is assessed at $738,000.00.

6.  When Mrs. Epstein notified her fellow residents of the Square in the
Fall of 1998 that she must soon sell the Center of the Square at its fair market value
($600,000.00 more or less) wo augment her declining resources, they declined to buy the
Center, even though she offered to pay two-eleventh of the pnce See the correspondence
annexed as Exhibits A and B.

7. Instead, they asked the Cambridge Historical Commission to initiate

a study of the Square for landmark designation in the hope that such a designation by the

- City Council would keep the Center from being developed as a house lot. If they shall

succeed in their effort to persuade the City to deprive Mrs. Epstein of the use of her

property, the neighbors would continue to enjoy the green space that is taxed to Mrs.

Epstein at no cost to themselves and they will be able to sell their own property for far more
moncy than if the Center were developed.

8. None of the residents of Shady Hill Square are members of the Harvard
faculty or any other faculty.

18-19-60 16:31 RECEIVED FROM:6177425734 P.683
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Members of the City Council October 19, 2000
- Re:  Shady Hill Square : Page 3

9. Iuisinterestingto note that none of the residents asked the Commission
to landmark the Square before Mrs. Epstein offered to sell the Center to them at market
value.

10.  Itis also interesting to note that the effort by the neighbors to use the
power of the City of Cambridge to take the Centex from Mrs. Epstein reflects the fact that
the Square is not the congenial commumty for Harvard’s teaching staff that the developers
envisioned.

B.  Mrs. Epstein respectfully asks the members of the City Council to vote against
the order proposed in the Landmark Designation Study Report filed by the Cambndgf:
Historical Commission for the following reasons:

1. Theprovisionsof Article I, Sections 2.78.140, 2.78.180 and 2.78.220
of the Code of the City of Cambridge are so vague and ambiguous that their meaning can

only be guessed at. Smith v. Goguen, 415 U. S. 566 (1974) and Grayned v. Rockford, 408 U.
S. 104 (1972). What, after all, are

“sites and structures which constitute or reflect
distinctive features of the architectural, cultural,
political, economical or social history of the
City™?

Was John Worthington Ames a “famous architect? (See Section
2. 78 180.) And if he was, has the Commission recommended the “landmarking” of any of
his other buildings with a building lot adjacent thereto?

Were Harvard president, Conant, who lived in the Square for a time in
the 1920s (he subsequently lived in other places in Cambridge), and architect Robert
Kenncdy, who lived there in the 1950s, and poet Simon Kuznets, who lived there in the
1960s, “historic persons” as that term is used in Section 2.78.180? And should Mrs. Epstein
be deprived of all economically beneficial use of her building lot worth at least $600,000.00
and at least twice that with a home there, because the aforesaid “historic persons” lived there
for atime? And does the Commission plan to “landmark™ any other buildings where those
persons lived?

2. If the City Council were designate Shady Hill Square as a protected
landmark, it will have failed to insure that uniformity of standards and enforcement with

16-19-86 16:31 RECEIVED FROM:6177425734 P.04
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Members of the City Council v | October 19, 2000
Re:  Shady Hill Square Page 4

respect to the implementation of Chapter 2.78.180 of the City Code. Fafard v. Conservation

Commission of Reading, 41 Mass. App. Ct. 565 (1996).

Why hasn’t the Council designated “Larchwood” on Bratile Street, or
any of the many other buildings designed by John Warthington Ames described on pages
13 and 14 of the Study Report as landmarks?

Why hasn’t the Council designated any of the four other “Garden City”
residential developments as a landmark?

Why was Shady Hill Square singled out for landmarking?

3. If the Proposed Order drafted by the Historical Commission were to be
approved, the Council would be engaged in arbitrary and capricious conduct for the reasons
set forth ahove. Framingham Clinic, Inc. v. Board of Sclectmen of Southborough, 373 Mass 279
(1977). Moreover,

a. At page 3 of its Report, the Study Commission admit that

“The major issue confronting Shady Hill Square
is the long term preservation of the courtyard area
at the center of the development, an area
intended to be and historically maintained as
open space . . . The uncertain status of the
courtyard and the desire to see it protected as
open space insofar as possible gave rise to the
current landmark designation study.”

The study then ignores the fact that their finding that this “courtyard”
is, in fact, a 10,500 square foot building lot that could support “perhaps two dwellings with
... atotal of 5,250 square feet of development” (page 2) and stresses the architectural
features of the houses in the Square that will not be affected if the Council shall decide that
the Square should not be landmarked.

b.  Atpages|,3, 11,12, 13 and 15, the Report cites and quotes at
length from documents and news reports generated in 1915 to
prove that the Square is “historically and architecturally
significant”, even though uncontroverted evidence was

18-19-608 16:32 RECEIVED FROM:6177425734 P.05
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Re:

18-19-68

16:32

Members of the City Council October 19, 2000
Shady Hill Square ’

Page 5

presented to the Commission that the developers did not carry
out their announced intentions to provide affordable housing
for “Harvard’s (junior) teaching staff, the instructors at Tech
and families of students.” There was evidence presented to the
Commission that the developers leased aparuments to those who
could afford the rents and allowed the Square to deteriorate to
such an extent that Mrs. Epstein, who purchased the Square
from them, had to landscape the “dust bow]” that the Center
had become before subdividing the Square thirty years ago.
There was also uncontroverted evidence presented to prove that
there axe no junior faculty living in the Square. Therefore,

(1)  If “the purpose of landmark designation . . . is . . . to:
preserve, conserve and protect the . . . heritage of the
City and to improve the quality of its environment
through . . . conservation and maintenance of . . . site
and structures which constitute or reflect distinctive
features of the architectural, cultural, political,
economic or social historv of the City . ..”, how can
the Council justify the designation of the Square as a
historic landmark where the site was never used as the
developers intended, despite their numerous
statements to the press about their good intentions?

(2)  Where the Center has never been owned by anyone
other than the owner of Lot 3, how can the Council
justify the landmarking of the Square in order to
“reestablish the Center as a common amenity”,
especially where there was no evidence presented to
the Comumission as to what rights the developers had
granted to their tenants to use the Center between
1915 and 1968? (See pages 19 and 20.)

The “landmarking” of the Square would constitute an illegal
public taking for a private purpose, thereby allowing the
neighbors 10 enjoy Mrs. Epstein’s property at her expense
without cost to themselves.

RECEIVED FROM:6177425734 P.86
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Members of the City Council October 19, 2000
Re:  Shady Hill Square ' Page 6

d.  But the most remarkable aspect of the Study Report is the -
discussion at pages 16 and 17 where the Study Commission
admits that it reccommends the landmarking of Mrs. Epstein’s
building lot because the City will not spend the money to
buy it. Then in order to discourage Mrs. Epstein from suing
the City if it shall “landmark” her building lot, the Study
Comimission states at page 17

“Nor is it clear that a future Commission if

presented with a proposal to construct a
dwelling on (the Center) that was
architecturally consistent and harmonious with
the existing dwellings, might find such a
proposal appropriate.”

If such a building might be deemed appropriate by the Commission
in the future, how can the Commission justify the “landmarking” of the Square, when
building on the Center would negate the whole purpose of the study and its
recommendations, which was to assure “the long-term preservation of the courtyard . . .
as open space.”

4. Mrs. Epstein submits that the “landmarking” of Shady Hill Square as
recommended by the Commission will constitute a taking under the Fifth Amendment of the
Constitution of United States and similat provision of the Massachusetts Constitution,
because it will deprive her completely of the use of the Center. Lucasv. South Carolina Coastal
Council, 505 U. S. 1003, 1027, 1029 (1992):

The Order proposed statcs that:
“No construction activity can take place within (Shady Hill
Square) . . . without the issuance of a Certificate of

Appropriateness (by the Historical Commission, which shall be
guided by Section VII of Study Report).

Section VII provides as follows (pages 19 and 20):

“The center lot of Shady Hill Square should be maintained as
open space . .. If in the future, the Commission finds that a

18-19-6886 16:32 RECEIVED FROM:6177425734 P.07
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Members of the City Council October 19, 2000
Re:  Shady Hill Square Page 7
building (in the center) could be appropriate . . ., then such

building . . . should not extend beyond the rear walls of the
properties at 1 Shady Hill Square and 36 Holden Street. . .”.

The rear walls of the properties at 1 Shady Hill Square and 36 Holden
Street are approximately 44 feet easterly from Holden Street. Therefore, the owner of the
Center could never construct a building more than twenty-four feet deep pursuant to Section
VII of the Study Report, because the cirrent zoning ordinance requires 2 twenty foot set-
back from Holden Sireet.

At page 17 of its Study Report, the Historical Commission relies on
District Intown Properties Limited Partnership v. District of Columbia, 23 F. Supp. 2d30 (D.D.C.
1998) 1o defend itself against Mrs. Epstein’s argument that the landmarking of Shady Hill
Square would constitute an unlawful taking, but we submit that the facts of this case differ
significantly from those in the District of Columbia case and thar it is . therefore, not
controlling in Massachusetts. A copy of my letter to Mrs. Epstein dated May 17, 2000 is
annexed hereto as Exhibit C.

5. Even if it were argued that “landmarking” the Center would provide
some benefit to Mrs. Epstein’s other property, she submits that such landmarking would
violate her constitutional rights, becausc it would deprive her of any economically beneficial
use. Lopes v. Peabody, 417 Mass. 299, 304-307 (1994).

6. Mrs. Epstein respectfully submits that the City of Cambridge will not
be able to use the Commission’s Report to protect itself from the valid charge that it will
have used its municipal powers, not to advance the legitimate lawful interests of the City,
but to enrich the private residents of the Square at the expense of Mrs. Epstein, especially
where the Council has given no indication a to what the owner of the Center has to do in
order to obtain “a Certificate of Appropriateness, Hardship or Non-Applicability as the case
may be.” See page 21 and Cellco Partnership v. Town of Douglas, F.Supp. (U.S.D.C.
Mass. 1999) cited in 28 Massachusetts Lawyers Weekly 951 (January 3, 2000). A copy of
a synopsis of said opinion is annexed hereto as Exhibit D.

Concluding Remarks

The Study Commission Report before you tonight was not prompted by a comprehensive
survey of the sites and structures in Cambridge which constitute or reflect distinctive features

186-19-68 16:33 RECEIVED FROM:6177425734 P.
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Members of the City Council “October 19, 2000
Re:  Shady Hill Square Page 8

of the architectural, cultural, political, economic or social history of the City. And if Shady
Hill Square were such a site, the Council would have landmarked it many years ago.

The current study was, in fact, prompted and driven by a request from some of Mrs.
Epstein’s neighbors to the City to prevent her from sclling the Center to a developer so that
they could enjoy her open space without having to buy the property from her. Your
adoption of its recommendations would, therefore, constitute an unlawful taking, because
it deprives Mrs. Epstein of any economically beneficial use of her property without
advancing the legitimate interests of the City of Cambridge. See Lopes, above at page 305.

As a long term resident and investor in the City of Cambridge, who made it possible for her
neighbors to own their homes and benefit from the rapidly escalating property values
referred to at page 3 of the Study Report, Mrs. Epstein respectfully asks the Commission to
vote against the adoption of the order proposed in said Report for the reasons set forth
abaove.

CPRG:dy

cc:  Mrs. Henriette W. Epstein

P.S.  This letter would have been considerably shorter if I had received notice of the fact
that you would act on the Study Report of the Commission prior 1o this morning.

CPRG

18-19-088 16:33 RECEIVED FROM:6177425734 P.09
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C. PETER R.GOSSELS

ATTORNEY AT LAW
84 STATE STREET r BO0OSTON - MASSACHUSETTS 02109 - G17/742-23310
‘WAYLAMD QFFIGE BY AFF'QINTMEvNT: 22 HAMOSHIAL AOAD - WAYLAND - MASSACHUSETTS OiT7T3 - 305 2%8-7430

TELSCORIER SIT - 742-5734

Qctober 28, 1998

Jane Rabe, Esq.
3 Shady Hill Square
Cambridge, Massachuserts 02138

Re: Shadv Hill Square

Dear Ms. Rabe:

You may recall that { represented the Epsteins when they purchased Shady Hill Square
in 1969 and made it possible for the residents of the community to purchase their own
homes at a reasonable price. They also retained ttle to the Center (Lot 8A) to preserve
the light, space and beauty that their neighbors around the Square have enjoyed for the
last thirty vears.

Henny, as vou now know, is no longer able to bear this expensive burden alone and I
have advised her to sell the Center to augment her declining resources, unless the
neighbors at Shady Hill Square are willing and able to purchase the Center as tenants-in-
common or otherwise.

Henny tells me that vou may have retained a lawyer to explore just such an arrangement.

I would, therefore, welcome 2 call from vou and/or your attomev in the near future to
discuss vour proposal to purchase the Center. _ —— —

P o7 ™

P - \\
,/’ &4 \ \\
.’ \
Yourssincerely,
\

(/
\

\\\“ \ /

e T
CPRG:dy e 7

cc: Dr. Henriette Wenkart Epstein

EXHIBIT A

18-19-68 16:34 RECEIVED FROM:6177425734 P.10
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DENNIS W. TOWNLEY
DIRECT LINE: 617-428-3537
DYOWNLEY @HILLBARLOW.COM

November-13, 1998

Dr. Henriette Wenkart Epstein
4 Shady Hill Square
Cambridge, MA 02138

Dear Henny:

We, your neighbors, have conferred about how we can keep the Shady Hill Square “center” or
“green” as open space for the benefit of ali of the homeowners on the Square and the larger
community. The center of Shady Hill Square was designed in 1915 to be open space, and it has
been maintained that way for over eighty years. During at least the last twenty-five years, we
and our predecessors have used the center freely, openly and without restriction. We have aiso
maintained, and paid others to maintain, the green.

We understand from you and your lawyer that you share our objective of preserving the green as
open space, but that you believe that you have to sell the center “to augment [your] declining
resources”. We have considered this point and address it in our proposal. We are prepared to
enter into an arrangement that includes cash to you of $150,000 and tax benefits which should
shelter this amount and could provide additional tax shelter to you to the extent that you have
income against which to offset the tax benefits. Our proposal would eliminate entirely any
continuing obligation (characterized by your lawyer as a “burden”) for taxes or maintenance on
the green. We note, however, that you are not separately taxed on the center and that your
contribution to maintenance is purely voluntary and is pro-rata with your neighbors.

In armiving at the cash component of the consideration, we established a condition that each
neighbor in our group will contribute more or less equally. This is important to us because it
preserves the strong sense of community that we enjoy. We have discussed this issue extensively
and have polled our group of neighbors with the result that each house (10 in number - not
including your two houses) will contribute approximately $150,000. As you know, some of your
neighbors are retired and living on fixed incomes. The contributions of some of those neighbors
will be supplemented by others to the extent necessary to arrive at the total sum offered.

We did not consider only our collective ability to pay for the green in amriving at our cash
consideration. We also made an assessment of the value of the green to a potential purchaser
who does not live on the Square. As you know, the “green” is encumbered by certain deed
‘estrictions, including restrictions on construction, which continue untj} December 31, 2000. We

EXHIBIT B

186-19-668 16:34 .RECEIVED FROM:6177425734 P.11
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Hennette Epstein
November 13, 1998
Page 2

are informed by counsel and by the City of Cambridge that the roadway can neither be built upon
nor counted for determining what development may be permitted. The green is also subject to
the zoming restrictions for Zoning District A-2 which, among other things, establish set-backs
from the roads, height and open space restrictions. No zoning variance will be granted without
the unanimous consent of your neighbors. In addition, the green is subject to city and other
regulatory restrictions and to potential claims of others, including your nelghbors all of which
taken together, lead us to the conclusion that the fair present value of the green is $180,000
($150,000 plus $30,000 for your two houses).

But we have not stopped at offering a cash purchase price alone. We have investigated and are
currently discussing with a number of not-for-profit and municipal organizations a plan that
would preserve the green against development in perpetuity. While we have not settled on an
approach, we believe that with your help we can structure a transaction that would involve an
outright gift of, or a conservation easement on, the green that could afford you significant tax
benefits in addition to the cash purchase price. The fact that Shady Hill Square is listed in the
National Register of Historic Places will facilitate this approach. We have discussed this matter
with, and have received at least tentative expressions of interest from, the Trust for Public Land
and the City of Cambridge. We are also considering other conservation organizations and the
possibility of forming a 501(c)(3) not-foz-profit entity to hold the land. If you are interested in
this concept, we would promptly engage, at our cost, a lawyer who is an expert in this field to
guide us through the process, with the objective of maximizing your benefits from such a
transaction and preserving for all of us the benefits of open space.

We look forward to discussing this proposal with you and your lawycr. We are prepared to move
expeditiously to a formal agreement along the lines described in this letter. We would like to
have your response by December 15, 1998. We are united in our commitment to preserving the
green as open space and hope that you share this primary objective.

\\illth best wishes, C

Dennis Townley, on behalf of

: Cara Feldberg and Philip Bannatyne Natalie Frohock and Natalie Tarbet
& Monica and Tomas Hexner Jane and Ted Rabe
§ Jerzy Soltan - Carol and Dennis Thompson
i Judy and Dennis Townley Deborah Valenze and Michael Gilmore
Lisa and Howard Van Vieck

€. C. Peter R. Gossels, Esq. (by hand)

18-19-68 RECEIVED FROM:6177425734 P.12
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C. PETER R. GOSSELS
ATTORNEY AT LAW

84 STATE STREET - BOSTON - MASSACHUSETTS Q2109 - 617/742-5210

WAYLAMG OFFIZE 8¢ ARPPODIMTHMENMT A2 HAMPIHIRE RO&AD - WAVLAND - MASSACHUSETTS O1778 - B5Ca A8 Ta2p

TELECODPIES (T, Pal-£%4.

May 17, 2000

Dr. Henriette Wenkart Epstein
40 Central Park South
Apartment No. 6D _
New York, New York 10019

Re:  Shady Hill Square

Dear Henny,

Herewith enclosed, as promised is a copy of District Intown Properties, LLP v. District of Columbia,
23 F. Supp. 2d. 30 (1998), which is referred to at page 17 of the Study Report dated December
28. 1999 prepared by the staff of the Cambridge Historical Commission. This decision was
affirmed on December 17, 1999 by the United States Court of Appeals at 198 F. 3¢ 874. A
copy of that decision is also enclosed.

I-believe that this case can be distinguished from your case for the following reasons:

1. Properties purchascd a parcel of real estate consisting of an apartment building
and adjacent landscape fawn in 1961 long after the District of Columbia had enacted the
Shipstead-Luce Act {1930s). In 1987, a movement developed to landmark the property. On
June 30, 1998, Properties subdivided its parcel into nine lots (Lots 106 through 114). On
-December 30, 1998, Properties applied for building permits to construct townhouses on Lots
107 through 114. On March 2, 1989, a landmark designation was filed. It was approved on
May 17, 1989. On July 19, 1989, the District denied Properties’ application for building
permits. '

You purchased Shady Hill Squarc on July 12, 1968, a subdivision of eight lots
including the unnumbered center lot, which was duly recorded on March 26, 1915 five years
before the enactment of the first Zoning Enabling Act in Massachusetts (1920 Mass. Acts 601,
§ 2), which was completely recodified as G. L. ¢. 40, §§ 25-30A in 1933,

On December 31, 1970, you conveyed Lots 2, 4 and 6 to Dolores I. Mann. You

EXHIBIT C
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Dr. Henriette Wenkart Epstein May 17, 2000
Re:  Shady Hi}l Square Page 2

conveyed Lot 1 to the Griffiths on July 19, 1972, Lots 5A to Rowley on June 15, 1972, Lot 5B
to the Alfaros on October 2, 972 and Lot 7 to the Hexners on May 27, 1971, retaining Lot 3
and the Center for yourself.

Unlike “the landscaped lawn” adjacent to Properties’ apartment building, the
Center of Shady Hill Square has been a separate building lot since 1915, prior to the enactment
of zoning in Massachusetts and adoption by Cambridge of City Ordinance 1002 in 1983, which
altowed for the establishment of neighborhood conservation districts and protected landmarks,
This was admitted in the Report of the Commission (page 2) which stated:

“(The Ceﬁter) if developed as of right, appears to constitute a
single building int which could support ane or perhaps two
dwellings with ... a total of 5,250 square fect of development.”

_ Accordingly, the Center can not be deemed a single lot with Lot 3, as was the
property in Washington, especially where you have allowed the neighbors 1o enjoy the Center,
but not Lot 3.

2. Properties also lost its appeal, because:

a. © It “presented no evidence to show that {(landmarking the entire parcel
had) deprived the property as a whole of all economically beneficial use.”

b. It "prop0unded no evidence that the lawn’s economic value was totally
destroyed ... nor did (it) offer evidence of the plots’ fair market value after
its construction permits were denied.”

c. It “offered no evidence that (landmarking) would render (the Center)
unprofitable to maintain” in view of the income that Properties derives
from its apartment building. (In your case that might be the income that
you derive from your tenant.)

d. It “did not present sufficient evidence that it had a reasonable
investment-backed expectation to develop the fawn into (townhouses)”,
- because it had waited twenty-seven years before it subdivided its parcel.

e Properties “could have reasonably expected (that the landmarking
ordinance would) affect its rights of development.

We are prepared, of course, to order an appraisal from Mr. Waterman that may

help us to prove that the economic value of the Center will be destroyed by a decision of the
City Council to landmark the property and that it will, therefore, be unprofitable to maintain.
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Dr. Henriette Wenkart Epstein May 17, 2000
Re: Shady Hill Square Page 3

Since Cambridge did not enact its landmarking ordinance until 1983, you can
certainly testify that you bought the Center in 1968 as an investment that you intended to
develop as an income producing property in your senior years without having any idea that such
development might some day be forbidden by an ordinance that was not enacted until fifteen
years after you bought the propcrty

With every best wish, | T ~.

Q Sincerely,

CPRG:dy

Enclosures
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‘Consent Communication 6

A communication was received
from C. Peter R. Gossels, Esq.

on behalf of Mrs. Henriette W.
Epstein, owner of Shady Hill
Square, in opposition to the
Historical Commission's
recommendation to designate

Shady HillSquare as an historical
landmark.

In City Council October 23, 2000
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84 STATE STREET
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GEORGE B REDBDING (1905-1058) (617)742-9310

RALFH B WILLARD, JR. (RET. JUNE 1999)
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DATE / TIME : October 20, 2000

10O Margaret Drury, City Clerk
Cambridge City Hall
795 Massachusctts Ave
Cambridge, MA 02139
TELECOPIER NUMBJR: (617) 349-4269 Tel: (617)  af A4lnd:
TOTAL NUMBER OF PAGES: Two (2)
{INCLUDING COVER SHEET)
SENT BY: C. Peter R, Gossels; Esq.

C_ASE NAME: Epstein/Shady Hill Square

COMMENTS:

Copy of the fitst page of Jetter dated October 19, 2000 addressed to the Moembir: of the € ity
Council, which was faxed in its entirety to your office on Thursday, October 19th.

THE DOCUMENT ACCOMPANYING THIS TRANSMISSION CONTAINS INFORMATION FROM THE 1AW UIF A (21 W O,
PATRICK, WITLARTY & REDDING, P.A. WHICH IS CONFIDENTIAL, LEGALLY PRIVILEGED AND INTLNDED 1 l-‘ G ll l BECE
THEINDIVIDUAL OR ENTITY NAMED ON THIS TRANSMISSION SHEET. IF YOU ARE NOT THE RECIDPIENT #: 4 ’
YOUARE HEREBY NOTIFIED THAT ANY DISCLOSURE, COPYING, DISTRIBUTION, OR CONDUCT BASEI} OM ? (!:. v
COFTHIS TELECOPIED INFORMATION IS STRICTLY PROHIBITED AND THAT OUR DOCUMENTS SIHOULO BT RET Il
THIS FIRM IMMEDIATELY. 1F YOU HAVE RECEIVED THIS TRANSMISSION IN ERROR, PLEASE NCYFTEY 116 1y L2 Ert i INE
(IMMEDIATELY SO THAT WE CAN ARRANGE FOR THE RETURN OF THE ORIGINAL DOCUMENTS 1O Ui A8 RS, 1710

'? ACH ATT O}\NEY 1N 'T'S 1"" ASSOCIATION IS AN INDEFL'NDENT PFK)FEaSlONAL WHO IS NOT RESPONSIBLE FOR THE F’F.‘Ai" FHCE tlFE—J:f:;;!LI x-*' ' o ""J\' .
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COPETER R.GOSSELS
ATTORNEY AT LAW
F4 STATE STREET - BOSTON - MASSACHUSETTS 02108 - ¢ 7 -« S

AATLARIL OF 15T 8Y 4PPOINTMENT! 32 HAMPSHIRE ROAD - WAYLAND - MASSACHUSET T, -

B SR B . e o et

Octoher 14, 2000

1o the Members of the City Council
ol the City of Cambridge

City Hali, 2nd Tloor

795 Massachuseits Avenue
Cambridge, Massachusetts 02139

Re:  Cambridge Historical Cormissicons

. Landmark Designation Study Ri-pori”

Shady Hill Square

! have been retained by Henriette W, Epstein, who owns Lot 3 (numbers 4 and 54 unii T ot
84 ("the Center”), Shady Hill Square (“the Square”) to persuade the members of the City
Council to vote against the order proposed by the Cambridge Historical Commission ir: i1y
tandmark Designation Study Report pursuant to the provisions of G. L. ¢ 40C anil € Teprer
2.78, 180F of the Cambridge City Code.

In support of her position, Mrs. Epstein hereby submits the following information:

A. Material Facts.

1. She is a senior citizen who has been a resident of the Squari and prid

all of the real cstate taxes on said properties since she purchased the entire Square on fulv
12, 1968.

r

Mrs. Epstein relies on the income from her investments 10 ecarn her
living.
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WESTON, PATRICK, WILLARD & REDDING

A PROFESSIONAL ASSOCIATION OF INDEPENDENT ATTORNEYS SINCE 18977

84 STATE STREET

BOSTON, MASSACHUSETTS 02109-2298

GEOQRGE B. REDRING (1505-1998)
RALPH H. WILLARD, JR. (RET. JUNE 1995)

CHARLES E. HOLLY

C. PETER R. GOSSELS
CHARLES 5. ADAMS
RICHARD 8. OSTERBERG
PAUL F, RYAN

MICHAEL W. WIGGINS
RONALD E. HARDING
MARJORIE W. BURKE

1 WALTER FREIBERG, Ilf

DATE/TIME :

TO:

TELECOPIER NUMBER:

TOTAL NUMBER OF PAGES:
(INCLUDING COVER SHEET)

SENT BY:
CASE NAME:

COMMENTS:
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C. Peter R. Gossels, Esq.

Epstein/Shady Hill Square

In accord with our conversation this morning, kindly duplicate and distribute a copy of the letter
enclosed to and among the members of the City Council.

Thank you.

_ C. Peter R. Gossels

THE DOCUMENT ACCOMPANYING THIS TRANSMISSION CONTAINS INFORMATION FROM THE LAW FIRM OF WESTON,
PATRICK, WILLARD & REDDING, PA WHICH IS CONFIDENTIAL, LEGALLY PRIVILEGED AND INTENDED FOR THE USE OF
THE INDIVIDUAL OR ENTITY NAMED GN THIS TRANSMISSION SHEET. IF YOU ARE NOT THE RECIPIENT NAMED AROVE,
YOU ARE HERERY NOTIFIED THAT ANY DISCLOSURE, COPYING, DISTRIBUTION, OR CONDUCT BASEDON TP[ECON'I'EN‘FS
OF THIS TELECOPIED INFORMATION IS STRICTLY PROHIBITED AND THAT OUR DOCUMENT$ SHOULD BE RETURNED TO
TINS TIRM IMMEDIATELY. IF YOU HAVE RECKIVED THIS TRANSMISSION N ERROR, PLEASE MOTIFY US BY TF.LF.PHONI":‘
IMMEDIATELY SO THAT WE CAN ARRANGE FOR THE RETURN OF THE ORIGINAL DOCUMENTS TOUS AT NOCOSTTOYOU.

YEACH AYTORNEY IN THIS ASSOCIATION IS AN INDEPENDENT PROFESSIONAL WHO 5 NOT RESPONSIGLE FOR THE PRACTICE OR LIABILITY OF ANY
OTHER ATTORNEY IN THE ASSOQATION EXCEPT FOR THOSE DIRECTLY EMPLOYED BY OR PRACTICING IN. PARTNERSHIP WITH THAT ATTORNEY
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3. Although the original developers of the Square, who are quoted in the
Stwudy Report, wld the Cambridge Chronicle in 1915 that they were planning to construct a
community of congenial housing for Harvard's teaching staff, the property was in fact
neglected, the buildings run down and the Center had become a sandpit by the mid-1960s
when Mr. and Mrs. Epstein purchased all of the Square from an heir of the developers.

4. Instead of collecting rent from their neighbors, as the original developers
and their family had done, the Epsteins gave the residents of Lots 1, 2, 4, 5, 6 and 7 an
opportunity to purchase their respective lots for approximately $40,000.00, a price
substantially below their fair market value in 1970. [ represented the Epsteins when they
sold those lots.

3. The “privatization” of the Square led the residents to improve their
properties and, in many cases, to sell their properties at prices far higher than thc Epsteins
had paid for the entire Square only thirty-one years ago. One of the twelve units at the
Square, for example, was put on the market in 1993 for $595,000.00. There are other
examples: 2A Shady Hill Square is assessed at $781,500.00, No. 3 is assessed at
$723,400.00, No. 10 is assessed at $708,500.00 and No. 11 is assessed at $738,000.00.

6.  When Mrs. Epstein notified her fellow residents of the Square in the
Fall of 1998 that she must soon sell the Center of the Square at its fair market value
($600,000.00 more or less) to augment her declining resources, they declined to buy the
Center, even though she offered to pay two-eleventh of the price. See the correspondence
annexed as Exhibits A and B.

7. Instead, they asked the Cambridge Historical Commission to initiate
a study of the Square for landmark designation in the hope that such a designation by the
City Council would keep the Center from being developed as a house lot. If they shall
succeed in their effort to persuade the City to deprive Mrs. Epstein of the use of her
property, the neighbors would continue to enjoy the green space that is taxed to Murs.
Epstein at no cost to themselves and they will be able to sell their own property for far more
moncy than if the Center were developed.

8. None of the residents of Shady Hill Square are members of the Harvard
faculty or any other faculty.
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9. Itisinterestingtonote that none of the residents asked the Commission
to landmark the Square before Mrs. Epstein offered to sell the Center to them at market
value.

10.  Itis also interesting to note that the effort by the neighbors to use the
power of the City of Cambridge to take the Center from Mrs. Epstein reflects the fact that
the Square is not the congenial community for Harvard’s teaching staff that the developers
envisioned.

B.  Mrs. Epstein respectfully asks the members of the City Council to vote against
the order proposed in the Landmark Designation Study Report filed by the Cambndge
Historical Commission for the following reasons:

1. The provisions of Article III, Sections 2.78.140,2.78.180 and 2.78.220
of the Code of the City of Cambridge are so vague and ambiguous that their meaning can
only be guessed at. Smith v. Goguen, 415 U. S. 566 (1974) and Grayned v. Rockford, 408 U.
S. 104 (1972). What, after all, are

“sites and structures which constitute or reflect
distinctive features of the architectural, cultural,
political, economical or social history of the
Ciy™?

Was John Worthington Ames a “famous architect? (See Section
2. 78 180.) And if he was, has the Commission recommended the “landmarking” of any of
his other buildings with a building lot adjacent thereto?

Were Harvard president, Conant, who lived in the Square for a time in
the 1920s (he subsequently lived in other places in Cambridge), and architect Robert
Kennedy, who lived there in the 1950s, and poet Simon Kuznets, who lived there in the
1960s, “historic persons” as that term is used in Section 2.78.180? And should Mrs. Epstein
be deprived of all economically beneficial use of her building lot worth at least $600,000.00
and at least twice that with 2 home there, because the aforesaid “historic persons” lived there
for atime? And does the Commission plan to “landmark” any other buildings where those
persons lived?

2. If the City Council were designate Shady Hill Square as a protected
landmark, it will have failed to insure that uniformity of standards and enforcement with
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respect to the implementation of Chapter 2.78.180 of the City Code. Fafard v. Conservation
Commission of Reading, 41 Mass. App. Ct. 565 (1996).

Why hasn’t the Council designated “Larchwood” on Brattle Street, or
any of the many other buildings designed hy John Waorthington Ames described on pages
13 and 14 of the Study Report as landmarks?

Why hasn’t the Council designated any of the four other “Garden City”
residential developments as a landmark?

Why was Shady Hill Square singled out for landmarking?

3. If the Proposed Order drafted by the Historical Commission were to be
approved, the Council would be engaged in arbitrary and capricious conduct for the reasons
set forth above. Framingham Clinic, Inc. v. Board of Selectmen of Southboroug, 373 Mass 279
(1977). Moreover,

a. At page 3 of its Report, the Study Commission admit that

“The major issue confronting Shady Hill Square
is the Jong term preservation of the courtyard area
at the center of the development, an area
intended to be and historically maintained as
open space . . . The uncertain status of the
courtyard and the desire to see it protected as
open space insofar as possible gave rise to the
current [andmark designation study.”

The study then ignores the fact that their finding thar this “courtyard”
is, in fact, a 10,500 square foot building lot that could support “perhaps two dwellings with
... atotal of 5,250 square feet of development” (page 2) and stresses the architectural
features of the houses in the Square that will not be affected if the Council shall decide that
the Square should not be landmarked.

b.  Atpages|,3,11,12, 13 and 15, the Report cites and quotes at
length from documents and news reports generated in 1915 to
prove that the Square is “historically and architccturally
significant”, even though uncontroverted evidence was
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Page 5

presented to the Commission that the developers did not carry
out their announced intentions to provide affordable housing
for “Harvard’s (junior) teaching staff, the instructors at Tech
and families of students.” There was evidence presented to the
Commission that the developers leased aparunents o those who
could afford the rents and allowed the Square to deteriorate to
such an extent that Mrs. Epstein, who purchased the Square
from them, had to landscape the “dust bowl” that the Center
had become before subdividing the Square thirty years ago.
There was also uncontroverted evidence presented to prove that
there are no junior faculty living in the Square. Therefore,

(I)  If “the purpose of landmark designation . . . is . . . to:
preserve, conserve and protect the . . . heritage of the
City and to improve the quality of its environment
through . . . conservation and maintenance of . . . site
and structures which constitute or reflect distinctive
features of the architectural, cultural, political,
economic or social historv of the City . ..”, how can
the Council justify the designation of the Square as a
historic landmark where the site was never used as the
developers intended, despite their numerous
statements to the press about their good intentions?

(2)  Where the Center has never been owned by anyone
other than the owner of Lot 3, how can the Council
justify the landmarking of the Square in order to
“reestablish the Center as a common amenity”,
especially where there was no evidence presented to
the Commission as to what rights the developers had
granted to their tenants to use the Center between
1915 and 1968? (See pages 19 and 20.)

The “landmarking” of the Square would constitute an illegal
public taking for a private purpose, thereby allowing the
neighbors t0 enjoy Mrs. Epstein’s property at her expense
without cost to themselves.

RECEIVED FROM:6177425734 P.06
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d.  But the most remarkable aspect of the Study Report is the
discussion at pages 16 and 17 where the Study Commission
admits that it recommends the landmarking of Mrs. Epstein’s
building lot because the City will not spend the money to
buy it. Then in order to discourage Mrs. Epstein from suing
the City if it shall “landmark” her building lot, the Study
Commission states at page 17

“Nor is it clear that a future Commission if
presented with a proposal to construct a
dwelling on (the Center) that was
architecturally consistent and harmonious with
the existing dwellings, might find such a
proposal appropriate.”

If such a building might be deemed appropriate by the Commission
in the future, how can the Commission justify the “landmarking” of the Square, when
building on the Center would negate the whole purpose of the study and its
recommendations, which was to assure “the long-term preservation of the courtyard . . .
as open space.”

4. Mrs. Epstein submits that the “landmarking” of Shady Hill Square as
recommended by the Commission will constitute ataking under the Fifth Amendment of the
Constitution of United States and similat provision of the Massachusetts Constitution,
because it will deprive her completely of the use of the Center. Lucas v. South Carolina Coastal
Council, 505 U. 5. 1003, 1027, 1029 (1992):

The Order proposed statcs that:
“No construction activity can take place within (Shady Hill
Square) . . . without the issuance of a Certificate of
Appropriateness (by the Historical Commission, which shall be
guided by Section VIX of Study Report).

Section VII provides as follows (pages 19 and 20):

“The center lot of Shady Hill Square should be maintained as
open space . . . If in the future, the Commission finds that a
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building (in the center) could be appropriate . . ., then such

building . . . should not extend beyond the rear walls of the
properties at 1 Shady Hill Square and 36 Holden Street. . "

The rear walls of the properties at 1 Shady Hill Square and 36 Holden
Street are approximately 44 feet easterly from Holden Streec. Therefore, the owner of the
Center could never construct a building more than twenty-four feet deep pursuant to Section
VII of the Study Report, because the curvent zoning ordinance requires 2 twenty foot set-
back from Holden Street.

At page 17 of its Study Report, the Historical Commission relies on
diserict Intown Properties Limited Partnership v. District of Columbia, 23 F. Supp. 2d30(D.D.C.
1998) to defend itself against Mrs. Epstein’s argument that the landmarking of Shady Hill
Square would constitute an unlawful taking, but we submit that the facts of this case differ
significantly from those in the District of Columbia case and that it is , therefore, not
controlling in Massachusetts. A copy of my letter to Mrs. Epstein dated May 17, 2000 is
annexed hereto as Exhibit C.

5. Even if it were argued that “landmarking” the Center would provide
some benefit to Mrs. Epstein’s other property, she submits that such landmarking would
violate her constitutional rights, becausc it would deprive her of any economically beneficial
use. Lopes v. Peabody, 417 Mass. 299, 304-307 (1994).

6. Mrs. Epstein respectfully submits that the City of Cambridge will not
be able to use the Commission’s Report to protect itself from the valid charge that it will
have used its municipal powers, not to advance the legitimate lawful interests of the City,
but to enrich the private residents of the Square at the expense of Mrs. Epstein, especially
where the Council has given no indication a to what the owner of the Center has to do in
order to obtain “a Certificate of Appropriateness, Hardship or Non-Applicability as the case
may be.” See page 21 and Cellep Partnership v. Town of Douglas, FSupp. (USD.C.
‘Mass. 1999) cited in 28 Massachusetts Lawyers Weekly 951 (January 3, 2000). A copy of
a synopsis of said opinion is annexed hereto as Exhibit D.

Concluding Remarks

The Study Commission Report before you tonight was not prompted by a comprehensive
survey of the sites and structures in Cambridge which constitute or reflect distinctive features
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of the architectural, cultural, political, economic or social history of the City. And if Shady
Hill Square were such a site, the Council would have landmarked jt many years ago.

The current study was, in fact, prompted and driven by a request from some of Mrs.
Epstein’s neighbors to the City to prevent her from sclling the Center to 2 developer so that
they could enjoy her open space without having to buy the property from her. Your
adoption of its recommendations would, therefore, constitute an unlawful taking, because
it deprives Mrs. Epstein of any economically beneficial use of her property without
advancing the legitimate interests of the City of Cambridge. See Lopes, above at page 305.

As a long term resident and investor in the City of Cambridge, who made it possible for her
neighbors to own their homes and benefit from the rapidly escalating property values
referred to at page 3 of the Study Report, Mrs. Epstein respectfuily asks the Commission to
vote against the adoption of the order proposed in said Report for the reasons set forth
above.

C. Peter R. Gossels, Es:ci./j 7

CPRG:dy

cc: Mrs. Henriette W. Epstein

P.S.  This letter would have been considerably shorter if I had received notice of the fact
that you would act on the Study Report of the Commission prior 1o this morning.

CPRG
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Qctober 28, 1998

Jane Rabe, Esq.
3 Shady Hill Square
Cambridge, Massachusetts 02133

Re: Shady Hill Square

Dear Ms. Rabe:

You may recall that { represented the Epsteins when they purchased Shady Hill Square
in 1969 and made it possible for the residents of the community to purchase their own
homes at a reasonable price. They also retained title to the Center (Lot 8A) to preserve
the light, space and beauty that their neighbors around the Square have enjoyed for the
last thirty vears. -

Hennv, as you now know, is no longer able to bear this expensive burden alone and I
have advised her to sell the Center to augment her declining resources, unless the
neighbors at Shady Hill Square are willing and able to purchase the Center as tenants-in-
common or otherwise.

Henny tells me that vou may have retained a lawyer to explore just such an arrangement.

I would, therefore, welcome a call from vou and/or your attorney in the near future to
discuss vour proposal to purchase the Center. _ ~ —

g

- e

© 1—>\\\
{ Yourssincerely, \ \
‘\\ \
_ <

N

(’rﬁq ""“:L-gw -~

CPRG:dy | 4 7

cc:  Dr. Henriette Wenkart Epstein

EXHIBIT A

18-19-68 16: 34 RECEIVED FROM:6177425734 P.16




(CT-19-00 THU 04:48 PM  WESTON PATRICK FAX NO. 6177425734 P.11

— o

DENNIS W. TOWNLEY
DIRECT LINE: 617-428-3537
DYOWNLEY @HILLBARLOW.COM

November-13, 1998

Dr. Henriette Wenkart Epstein
4 Shady Hill Square
Cambrnidge, MA 02138

Dear Henny:

We, your neighbors, have conferred about how we can keep the Shady Hill Square “center” or
“green” as open space for the benefit of all of the homeowners on the Square and the larger
community. The center of Shady Hill Square was designed in 1915 to be open space, and 1t has
been maintained that way for over eighty years. During at least the last twenty-five years, we
and our predecessors have used the center freely, openly and without restriction. We have also
maintained, and paid others to maintain, the green.

We understand from you and your lawyer that you share our objective of preserving the green as
open space, but that you believe that you have to sell the center “to augment {your] declining
resources”. We have considered this point and address it in our proposal. We are prepared to
enter mto an arrangement that includes cash to you of $150.000 and tax benefits which should
shelter this amount and could provide additional tax shelter to you to the extent that you have
income against which to offset the tax benefits. Qur proposal would elimninate entirely any
continuing obligation (characterized by your lawyer as a “burden”) for taxes or maintenance on
the green. We note, however, that you are not separately taxed on the center and that your
contribution to maintenance is purely voluntary and is pro-rata with your neighbots.

In arriving at the cash component of the consideration, we established a condition that each
neighbor in our group will contribute more or less equally. This is important to us because it
preserves the strong sense of community that we enjoy. We have discussed this issue extensively
and have polled our group of neighbors with the result that each house (10 in mxmber - not
including your two houses) will contribute approximately $150,000. As you know, some of your
neighbors are retired and living on fixed incomes. The contributions of some of those neighbors
will be supplemented by others to the extent necessary to arrive at the total sum offered.

We did not consider only our collective ability to pay for the green in arriving at our cash
consideration. We also made an assessment of the value of the green to a potential purchaser
who does not live on the Square. As you know, the “green” is encumbered by certain deed
restrictions, including restrictions on construction, which continue unti! December 31, 2000. We

EXHIBIT B
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are informed by counsel and by the City of Cambridge that the roadway can neither be built upon
nor counted for determining what development may be permitted. The green is also subject to
the zoming restrictions for Zoning District A-2 which, among other things, establish set-backs
from the roads, height and open space restrictions. No zoning variance will be granted without
the unanimous consent of your neighbors. In addition, the green is subject to city and other
regulatory restrictions and to potential claims of others, including your neighbors, all of which
taken together, lead us to the conclusion that the fair present value of the green is $180,000
($150,000 plus $30,000 for your two houses).

But we have not stopped at offering a cash purchase price alone. We have investigated and are
currently discussing with a number of not-for-profit and municipal organizations a plan that
would preserve the green against development in perpetutty. While we have not settled on an
approach, we believe that with your help we can structure a transaction that would involve an
outright gift of, or a conservation easement on, the green that could afford you significant tax
benefits in addition to the cash purchase price. The fact that Shady Hill Square is listed in the
National Register of Historic Places wil] facilitate this approach. We have discussed this matter
with, and have received at least tentative expressions of interest from, the Trust for Public Land
and the City of Cambridge. We are also considering other conservation organizations and the
possibility of forming a 501(c)(3) not-for-profit entity to hold the land. If you are interested in
this concept, we would promptly engage, at our cost, a lawyer who is an expert in this field to
guide us through the process, with the objective of maximizing your benefits from such a
transaction and preserving for all of us the benefits of open space.

We look forward to discussing this proposal with you and your lawycr. We are prepared to move
expeditiously to a formal agreement along the lines described in this letter. We would like to
have your response by December 15, 1998. We are united in our commitment to preserving the
green as open space and hope that you share this primary objective.

With best wishes,

Denms Towmley, on behalf of

Cara Feldberg and Philip Bannafyne Natalie Frohock and Natalie Tarbet

Monica and Tomas Hexner Jane and Ted Rabe

Jerzy Soltan = Carol and Dennis Thompson

Judy and Dennis Townley Deborah Valenze and Michael Gilmore
- Lisa and Howard Van Vieck

cc: C. Peter R. Gossels, Esq. (by hand)
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May 17, 2000

Dr. Henriette Wenkart Epstein
40 Central Park South
Apartment No. 6D

New York, New York 10019

Re: Shady Hill Square

Dear Henny, .

Herewith enclosed, as promised is a copy of ict Intown Properties, LLP v. District of Columbia,
23 F. Supp. 2d. 30 (1998), which is referred to at page 17 of the Study Report dated December
28, 1999 prepared by the staff of the Cambridge Historical Commission. This decision was

affirmed on December 17, 1999 by the United States Court of Appeals at 198 F. 37 874. A
copy of that decision is also enclosed.

1 believe that this case can be .distingﬁished from your case for the following reasons:

1. Properties purchascd a parcel of real estate consisting of an apartment building
and adjacent landscape lawn in 1961 long after the District of Columbia had enacted the
Shipstead-Luce Act {1930s). In 1987, a movement developed to landmark the property. On
June 30, 1998, Properties subdivided its parcel into nine lots (Lots 106 through 114). On
Dceember 30, 1998, Properties applied for building permits to construct townhouses on Lots
107 through 114. On March 2, 1989, a landmark designation was filed. It was approved on
May 17, 1989. On july 19, 1989, the District denied Properties’ application for building
permits.

You purchased Shady Hill Squarc on July 12, 1968, a subdivision of eight lots
including the unnumbered center lot, which was duly recorded on March 26,.1915 five years
before the enactment of the first Zoning Enabling Act in Massachusetts (1920 Mass. Acts 601,
§ 2), which was completely recodified as G. L. ¢. 40, 8§ 25-30A in 1933,

On December 31, 1970, you conveyed Lots 2, 4 and 6 to Dolores [. Mann. You

EXHIBIT C
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conveyed Lot 1 to the Griffiths on July 19, 1972, Lots 5A to Rowley on June 15, 1972, Lot 5B
to the Alfaros on October 2, 972 and Lot 7 to the Hexners on May 27, 1971, retaining Lot 3
and the Center for yourself.

Unlike “the landscaped lawn” adjacent to Properties’ apartment building, the
Center of Shady Hill Square has been a separate building lot since 1915, prior to the enactment
of zoning in Massachusetts and adoption by Cambridge of City Ordinance 1002 in 1983, which

allowed for the establishment of neighborhood conservation districts and protected landmarks,
This was admitted in the Report of the Commission (page 2) which stated: A

“(The Cenier) if developed as of right, appears to constitute a
single building int which could support one or perhaps two
dwellings with ... a total of 5,250 square fect of development.”

_ Accordingly, the Center can not be deemed a singte lot with Lot 3, as was the
property in Washington, especially where you have allowed the neighbors to enjoy the Center,
but not Lot 3.

2. Properties also lost its appeal, because:

a. It “presented no evidence to show that {(landmarking the entire parcel
had) deprived the property as a whole of all economically beneficial use.”

b. It “propounded no evidence that the lawn’s economic value was totally
destroyed ... nor did (it) offer evidence of the plots’ fair market value after
its construction permits were denied.”

C It “offered no evidence that (landmarking) would render (the Center)

‘ unprofitable to maintain” in view of the income that Properties derives
from its apartment building. (In your case that might be the income that
you derive from your tenant.)

d. It “did not present sufficient evidence that it had a reasonable
investment-backed expectation to develop the lawn into (townhouses)”,
because it had waited twenty-seven years before it subdivided its parcel.

€. Properties “could have reasonably expected (that the landmarking
ordinance would) affect its rights of development.

We are prepared, of course, to order an appraisal from Mr. Waterman that may

help us to prove that the economic value of the Center will be destroyed by a decision of the
City Council to landmark the property and that it will, therefore, be unprofitable to maintain.
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Since Cambridge did not enact its landmarking ordinance until 1983, you can
certainly testify that you bought the Center in 1968 as an investment that you intended to
develop as an income producing property in your senior years without having any idea that such
development might some day be forbidden by an ordinance that was not enacted until fifteen
years after you bought the property.

e ——

With every best wish, T .

Q Sincerely,

e ———

CPRG:dy
Enclosures
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retaln cemtrol aver the placement of com:  ernment or inatrumentality thereof nver

towers anbject to five limita-  decivions regarding the pincement, con-
tions. They nre oz followsx, straction, and modifiention of personal
“7) Preservation of loca!l 2oming nut-  wirelems service facilitien.
thovity (M) Limitntiont
“(A) General antharity ~t) The reguintion of the placement,

=Fxcept as provided in thie pneagraph,
nothing in thin chapter shatl limit or al-
fect the anthority of » State or tocsd gov-

conatrmction, and mudificntion of personal
wirnleas service frifitien by Any-State or
local government or instrumentality

thereof (1) shail not unenmonnbly discnm-
inate among providera of fnctionally
equivaient services; nad (113 shall nnt pro.
hibit or have the effect nf pmhﬂ»it.ing the
ision of personal wivelean aervices.
“G1) A Sinte ar incal govsrnment or in.
stramentality thermof shall aet on nny 2-
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ter the request In duly fited with mich eov.
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meconnt the nature ond scope ol anch ro-
t.
“'e:m) Anry decininn hy 4 State or loral
ghvernment or inatromentafity therenf te
deny n revuest to pince, conatruct, or ol
ify presomal wircless sevvice fatilitics shnll
be in writing and supported by sihstantial

" evidence rontnined in o written rerard.

(i) No State ar Inenl government ar in-
rtrumentality thereaf moy vaguinte thr
pincement, ennstriction, nnd n-mfifg_cnnnn
of personnl wirtless arrvier facilition on
the hnain of the pwvirmunental eifeets of
radio (eoquancy smiasions 1o the rtent
thot anch Carititics comply with the {"any.
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CITY OF CAMBRIDGE

(617) 349-4260
FAX (617) 349-4269
tty/TDD (617) 492-0235

D. MARGARET DRURY DONNA P. LOPEZ
CITY CLERK DEPUTY CITY CLERK

To: 'The Honorable, the V%ity Council

From: D. Margaret Drury, ity Clerk

Date: October 23, 2000

Re: Communication of opposition to recommendation of Historical

Commission for Shady Hill Square landmark designation from the
attorney of Henriette Epstein, the owner of lots 67and 72.

Attached you will find a letter of opposition to Historical Commission’s
recommendations to designate Shady Hill Square as an historical landmark. The letter is
from the Peter Gossells, attorney, on behalf of Henriette Epstein for the owner of lots 67
and 72 of Shady Hill Square.

At my suggestion, Attorney Gossels faxed a copy of this letter of opposition to the
Clerk’s Office on Thursday, October 19,2000 at 4:30 p.m., in time for inclusion on the
communication list of tonight’s agenda. Unfortunately, the fax was overlooked by all of
us in the Clerk’s Office until late Friday afternoon, after the agendas had been delivered.
The communication list has been corrected to include this item.

CITY HALL, 795 MASSACHUSETTS AVENUE CAMBRIDGE, MASSACHUSETTS 02139
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Consent Communication #6

A communication was received from
« C. Peter R. Gossels, Esq., on behalf
w%0f Mrs. Henriette W. Epstein, owner
of Shady Hill Square, in opposition
to the Historical Commission's
recommendation to designate Shady
Hi1l Square as an historical landmark.
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