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" ' RECE|V"ED BY
Edward L. Sweda, Jr. ' '

1'
GFFICE OF CITY CLE'IK)tbrney at au'
Jun !0 3am"::MT:::25

The Honorable 1"!embers of the Cambri-dsze City cc)urajeR|oGe,*Xg§"'""' '"""'"'.City Xal). '
Cambrid£:e ,

1QA
,,

.,.

Dear Counc illors : June 11, 19?/2

" This communication is in response to the letter of June 7, 1982 and
the legal brief submitted by' John j, Campbell, Esq . , representinz the .

?obaceo institute, anezine, that the .proposed. ordinance to prohibit the
publie distribution of tree tobacco prociuCts for commercial purposes is
unc ons "L. i tttt ioiial.

The Z'obacco Institute, throu£Fh I';r, Campbell, alleges that there is
an absence of a "ra"'.: iona1 basis "i'o': distinguishin€ between distribution..
of free samples of tobacco productS and o'ther .types of products", Sucn
products listed ..by the 'Eobacco Institute are "soap, cosmetics, toothpaste, "

". coffee and other food prc'd.ucts". Of course, the normal use of these pro- ·

ducts do not 'kill. peoyle. On the contrary, the United States Surgeon
'

General, alonq with countless mzdical studies, have concluded tjat ciza-
rette sp.oki.n?: is the iVumber One preventable cause of Ciisease ari,c ciea"ch in
America.

?H.at is the ratior-:U basis upon w;licr! the ordinance is' 'baseCi. L"here-

fore, the vqrious Equal Frotection cases cited by the "i'obacco institute do

not invalidate the ordinance.

The ordi'riance Mclucies the words '"in 'order to avoid obstrnction and
comestic'n of public ways and places, t'p control and reduce litter , and to

'. protect pedestrians from annoyance and irn'asion of privacy" to defuse ':he

, allegation c>i" mother "i'otjacco Institute lawyer, John rj, :'ieClynn,' jr. , who,
at. a public hearin7 before the Cambridge City Council in i'iovember igei,
claimed that such an anti-samµlin¶ ordi.nane'e would violate the preemption
clause C,1' thC Futj-ic Healt}i""cj.Raret'te" ""L"a6ellj.ng Act of 1969 (15 u.s.c. §
1334 (t') ): 'Chat argument was dealt with thoroughly in the legal brief by

,
' Action on Smoking and Health in Washington, D.C. , vUiich Group Against

Smoking Pollution (CASE') of 7Rassachusetts. _has submitted to the City of
Cambridge Law "Department.

!'le i.'ther !'.'1r, 7qcc-Zynn bef,ore him, rmr :'.Sr. Campbell, has explained why,

if such anti-sampli:w 1'?n./s .are u:i'constitut'ien.al, the Tobacco 1ristitu"te has
not chall.engeci such laws iri :·'!inneapolis (j"iass.ed in ]',;arci'! 1979), St. Paul
(passed in. ijiovem'oer 19?9) and I'jewt:on (.passed in t"iarch 1982). t copy of
the Newton anti-c igarett'e 'sampling 'ordinance 'is attached, Sue,, inaction
by a multi-b.illicr, dollar "industry 'sp.eaks -i'ar 1oUder than words.
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Finally, the Tobacco Institute, throua'h ?'!r, Campbell, ar{;ues tha"tcigarette sampling is protected by the "commercial free speech" doctrine.The fundamental fallacy with this argument is the fact that the practice ofcigarette sampling invloves far more than just speech. The samplers don'tgive out pieces of paper which say "Try brand X of cigarettes"; rather,they tzive out cUm.rettes. They j"ive"out free nicotine (a µowerfii1, addic-tive drutz), free tar, free carbon monoxide, free benzapyrene: in short,FREE FOIS01.1. If a city council cannot even regulate or prohibit the dis-tribution of poison on its streets, then it is a powerless body.

In fact, though, health and safety are within the police power of thestates to protect, Huron Portland Cement Co. v. City of Detroit, 362 U.S.44O (i%O), Local government also has police power to protect the healthand safety of its citizens. This proposed ordinance is an example ofthat tradition.
r

.Therefore, GASP of Massachusetts, which stands by its offer to pro-vide free legal services to the City of Cambridge to defend this ordinancein court if necessary, respectfully urges the members of the CambridgeCity Council to reconsider its June 7, 1982 vote on this matter and toenact this proposed ordinance into law. ·

Sincerely,

al=Qz°L4,b,c*
Edward L, Sweda, Jr., Esq.
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" " CITY OF NEWTON ' '

q

' '
'

- '
' "

, .

' IN BOARD OF ALDERMEN "t"
. 0

e I . '
.

ORDINANCE m. R-22 4

,
March I, 1982 ' ' '

r
0

WHEREAS: the distribution' of free cigarettes and other tobacco products to anyone
facilitates the availability of such products to minors in contravention
of the laws and public policy of 1'Lassachusett®"

NOW, THEREFORE, BE IT ORDAINED BY THE BOARD OF ALDERMEN OF THE CITY OF

NEHTON, AS FOLLOWS:

That the Revised Ordinances of the City of N2wton, Mass., 1979, as amended, be
.' and are hereby. further amended by adding to Chapter 20 a new Section 20-18 as

follows :

No Person in the business of selling or otherwise distributing cigarettes or
' other tobacco or smoking products for ¢om[nercjal purposes, or any agent or em"plo"yee

of any such person, shall in the course of such business, distribute any cigarettes
or Other tobacco or smoking products free to any person on any public street or
sidewalk, or in any public park or playground, or any other public ground, or 1r
any public building. .

.

Any person who violates the provisions of Section 20-18 shall be punished by a "

. ' fine of not less than twenty (20) nor more than fifty (SO) dollars for each

violation. Every hour or part thereof in which a person engages in the co-nduc"t

prohibited by Section 20-18 shall constitute a single and separate violation.
Approved as to legal forui and character:

,.
.Lmgj"~' ?~jl~- City Solici tor

0

DANIEL El. FUNK
. .

·

,P

t
! ' "

Under Suspension of Rules
. . Readihgs Waived & Adopted

,,
20 Yeas 4 Absent (Aid. Creera,

j)ePasqua1e, Shea, Shick) '

February 17, 1982 "

14otion for Reconsideration ' .

..by Aid . Vance '
.

March I, 1982, Reconsideration '

. '.'-- - ·. . ..
,

" carries 15 yeas 8 nays (Barker, . .

-

Bauckman, Daley, Levinsky, M. Richmond
Sheehan, Sofman, Jefferson) I absent EXLCUTIVZ DEPAR??I2NT

(E: Richmond)

Under SusperMon of Rules
.

- Approved March 3, 1982
Readings Waived & Adopted ·

, .

~ b

. 19 Yeas, 4 Nays (Bauchnan, DePasquale,
.

· P '\
Taglienti a ennant) . --·-"
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Corm. from Paul E. Healy, City Clerk, trans-
mitting comm. from Edward L. Sweda, Esq. Re:
prohibition of public distribution of free
smoking & tobacco products.

*

.

In City Council,

June u, 1982
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YEA NAY ABSENT PRESENT

.

Mr. Daniel j'. Clinton Yi
Mr. Thomas W. Oanehy

. ,

1//
.

'

Mr. Francis H. Duehay / ,

Ms. SaundH Graham
Ill

Mr. Leonard j. Russell t '

1//'

Mr. David E. Sullivan

'

1//
,

Mr., Walter j. Sullivan
'

' ,/'
1//

Mr. W,lie
V/

Mayor Vellucci ' I/a" 44 '
L¢"'<",
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7 ORDINANCE NO. 981.
Final' P lication No. 2160. First publication in the Chronicle on May 27, 1982.

;e '""% €itp of €anibribge
%oq,,

,
,i, ;gs"

Inthe Year One Thousand, Nine Hundred Eighty-Two

ANORDINANCE
In amendment to an ordinance formerly entitled "The General Ordinances cjf the
City of Cambridge" as revised in 1972 and now designated as "The Code of the
City of Cambridge".

Beitordainedby the City Counci/of the Cityo/ Cambridgeas follows:

That Chapter Seventeen entitled "Public Works" is hereby amended by inserting
after section 17-41 the following new section:

Section 17-41A. FREE COMMERCIAL DISTRIBUTION OF SMOKING OR TOBACCO PRODUCTS
'

PROHIBITED IN PUBLIC PLACES.

In order to avoid obstruction and congestion of public ways and places,
to control and reduce litter, and to protect pedestrians from annoyance and

invasion of' privacy, no person in the business of selling or otherwise distributing
cigarettes or other tobacco or smoking products for commercial purposes, shall
in the course of such business, distribute any cigarettes or other tobacco
or smoking products free to any person on any public street or sidewalk, or in
any public park or playground', or any other public ground, or in any public
building.

'

Any person who violates this section shall be punished by a fine of
not less than twenty nor more than fifty dollars.

In City Council June 14, 1982.

Passed to be·ordained by a'yea and nay vote:- Yeas 5; Nays 4; Absent C).

Robert'W.:;Healy;-"City Manager-.

ATTEST:- Paul E. Healy, City Clerk.
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ORDINANCE NO. 981.
Final Publication No. 2160. First publication in the Chronicle on May 27, 1982.
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In the Year One Thousand, Nine Hundred Eighty-Two

ANORDINANCE
In amendment to an ordinance formerly entitled "The General Ordinances of the

^City of Cambridge" as revised in 1972 and now designated as "The Code of the
City of Cambridge".

Beitordainedby the City Councilof the City of Cambridge as /O//OwS:

That Chapter Seventeen entitled "Public Works" is hereby amended by inserting
after section 17-41 the following new section:

Section 17-41A. FREE COMMERCIAL DISTRIBUTION OF SMOKING OR TOBACCO PRODUCTS
PROHIBITED IN PUBLIC PLACES.

In order to avoid obstruction and congestion of public ways and places,
to control and reduce litter, and to protect pedestrians from annoyance and
invasion of privacy, no person in the business of' selling or otherwise distributing
cigarettes or other tobacco or smoking products for commercial purposes, shall
in the course of' such business, distribute any cigarettes or other tobacco
or smoking products free to any person on any public street or sidewalk, or in
any public park or playground, or any other public ground, or in any puljlic
building.

Any person who violates this section shall be pUnished by a fine of
not less than twenty nor more than fifty dollars.

In City Council June 14, 1982.

Passed to be ordained by a yea and nay vote:- Yeas 5; Nays 4; Absent C).

Robert W. Healy, City Manager.

ATTEST:- Paul E. Healy, City Clerk.

.



"S

· ORDINANCE NO. 981.
Final Publication No. 2160. First publication in the Chronicle on May 27, 1982.

O) €itp of Canibribge
"°%:ii:I:G,:::ii:°:'

In the Year One Thousand, Nine Hundred Eighty-Two

ANORDINANCE
In amendment to an ordinance formerly entitled "The General Ordinances of the
City of' Cambridge" as revised in 1972 and now designated as "The Code of the
City of Cambridge".

Be it ordainedby the City Counci/of the City of Cambridge as /o//owy

That Chapter Seventeen entitled "Public Works" is hereby amended by inserting
after section 17-41 the following new section:

Section 17-41A. FREE COMMERCIAL DISTRIBUTION OF SMOKING OR TOBACCO PRODUCTS
PROHIBITED IN PUBLIC PLACES.

In order to avoid obstruction and congestion of public ways and places,
to control and reduce litter, and to protect pedestrians from annoyance and
invasion of privacy, no person in the business of' selling or otherwise distributing
cigarettes or other tobacco or smoking products for commercial purposes, shall
in the course of such business, distribute any cigarettes or other tobacco
or smoking products free to any person on any public street or sidewalk, or in
any public park or playground, or any other public ground, Qr in any public
building.

Any person who violates this section shall be punished by a fine of
not less than twenty nor more than fifty dollars.

In City Council June 14, 1982.

Passed to be ordained by a yea and nay vote:- Yeas 5; Nays 4; Absent O.

Robert W. Healy, City Manager.

ATTEST:- Paul E. Healy, City Clerk.
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MOTION FOR RECONSIDERATION SUBMITTED BY .,,coUNcTT,ThR David Sullivan and Councillor Duehay

.

b

P

jUhie' 7, 1982

Date

P

.

,

.

P

. 't

.
q

F

t

.

Councillor David Sullivan and Councillor Duehay have notified the
City Clerk of their intention to move reconsideration of the vote of the
City Council on June 7, 1982 failing to kass to be ordained a proposed
amendment to the General Ordinances of the City of Cambridge in Chapter
Seventeen entitled "Public Works" by inserting after section 17-41 a new
section 17-41A entitled "Free Commercial Distribution of Smoking or Tobacco

' Products Prohibited in Public PlaceS".
P
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'°°"ai*ef:' In the Year One Thousand, Ninc Hundred [" ight y-Two

AN ORDINANCE
In amendment to an ordinance formerly entitled "The Gcneral Ordinances of" the

City of Cambridge" as revised in 1972 and now dcsignated as "The Code of the

City of Cambridge".

Be it ordained by the City Council of the City of Cambridge as lollows:

That Chapter Seventeen entitled "Public Works" is her'cby amended by inserting
after section 17-41 the following new section:

,4'

Sectioh 17-41A. FREE COMMERCIAL DISTRIBUTION of SMOKING or 1OBACCO PKODUCTS

PROHIBITED IN PUBLIC PLACLS.

In .order to avoid obstruction and congestion of pui)lic wayS and places,

to control anQ reduce litter, and to protect pedestrians frojn annoyance and

invasion of privacy, no person in the business of selling or.otherwise (jistrit)utinC
k

cigarettes or other tobacco or smoking products for commercial purposes, shall
in the course of such business, distribute any cigarettes or other tobiicco

or smoking products free to any person on any public: street or sidewalk, or' in

any public park or playground, or any other l)lll)l ic: ground, or in any µublic
building. .

,,

Any person who violates this section shall be punished by a fine of

not less than tfenty nor more than fifty dollars. '

I

d

~
¶1

0

In City Council June 7, 1982.

Failed of ordination on a yea and nay vote:

- ,

g Yeas 4; Nays 3: Absent I; Present 1.

+

RECONSIDERATION FILED BY COUNCILLOR DAVID SULLIVAN AND COUNCILLOR DUEHAY
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In the Year Onc Thousand, Nine Hundrcd r ight,y-Two

AN ORDINANCE
In amendment to an ordinance formerly entitled "The Gcner:il. Ordinances of" the
City of Cambridge" as revised in 1972 and now designated as "The Code of the

City of Cambridgc".

Be it ordained by the City Council of the City of Cambr;dge as follows:

That Chapter Seventeen entitled "Public Works" is hereby amended by inserting
after section 17-41 the following new sect ion:

µ'

SectioX 17-41A. FREE COMMERCIAL DISTRII3U11ON OF SMOKING OR TOBACCO PRODUCTS

PROHIBITED IN PUl\1 IC PLACES.

In .order to avoid obstruction and congestion of pui)lic wayS and places,
to control an¢j reduce litter, and to protect pedestrians frojn annoyance and

invasion of privacy, no person in the business of selling or.otherwise distributiry'
V

cigarettes or other tobacco or smoking products for commercial purposes, shall
in the course of such business, distribute any cigarettes or other tobacco

or smoking products free to any person on :iriy public strcet or sidewalk, or in
any public park or playground, or any other public ground, Or' in any public
building.

, .
,.

Any person who violates this section shall be punished by a fine of
not less than tfenty nor more than fifty dollars. '

d
' $ aI

µ £

4

In City Council June 7, 1982.
Failed of ordination on a yea and nay vote:- ,

.d Yeas 4; Nays 3: Absent I; Present 1.

+

.
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RECONSIDERATION FILED BY COUNCILLOR DAVID SULLIVAN AND COUNCILLOR DUEHAY
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In the Year Onc Thousand, Ninc Hundred f ighty-Two

0

AN ORDINANCE
In amendment to an ordinance formerly entitled "The Gcner,n1 Ordinances of" the

City of Cambridge" as revised in 19"/2 and now dcsignated as "The Code of the

City of Cambridge".

B0 it ordained by the City Council of the City of Cambr;dge as follows:

That Chapter Seventeen e'ntitled "Public Works" is hereby amended .by inserting
after section 17-41 the following new section:

g'

SectioA 17-41A. FREE COMMERCIAL DISTRIBU1 ion OF SMOKING OR 1OB/'\CCO PRODUCTS

PROHIBITED IN PUL31 IC PLACES.

In .order to avoid obstruction and congestion of pui)lic wayS and places,

to control an¢ reducc litter, and to protect pedestrians frojn annoyance and
.

invasion of privacy, no person in the business of selling or"othcrwisc distributing
cigarettes or other tobacco or smoking products for commercial purposes, shall
in the course of such business, distributc any cigarettes or other tobacco

or smoking products free to any person on any public: street or sidewalk, or' in

any public park or playground, or any other public ground, or in :

iny public
building. ,

b m

Any person who violates this section shall be punished by a fine of

. not less than tw'enty nor morc than fifty dollars. '

4

d

.

" Y J

b

' 6

q

µ
¶

K

In City Council June 7, 1982.

Failed of ordination on a yea and nay vote
:

- ,

S Yeas 4; Nays 3: Absent I; Present 1.

.
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RECONSIDERATION FTT,ED BY COUNCILLOR DAVID SULLIVAN AND COUNCILLOR DUEHAY
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P.O. Box 242, 8rookjine, Ma, 02146 L -',,
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1
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'
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"t .' "

"-, ·', ?":"'" .' i'
,

' "', · (617) 734 -0841
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June 7
, 1982

. . , .

m:eERs, . . . ,

' T
'

' i "

,
"' "" ,'

, '
'

N' . T ' ·
. ' " . 4 . - - " '; "

" Counci11or David Sullivan' .

·"

'
"-?':

'.
.

'
. .

' ' " -""' ' :" ".'.

jtm jLdu6on

h,,,,,,,,
Cambridge City Hall

. -. : -
.

. · -
' '

'-
·S

.
1Llk= GolCstein Cambridge, MA

- 7reesurer .

." ·

. . .
-," · .,

. .

'
. . .

"
, ,

,:. '.
, ,.

· '. ,:..

Em.rd Sv9 da
Legislative Secretary .

' ". . ·

bocpd cp directors
' Dear Counciiior Su].1ivang

David Gordon Kilsm
" =&irper;on I, Edward L. Sweda, Esq. , am authorized to and do hereby guarantee

AJran Erody. Es'q· that Group Against Smokirig POllution (GASP) of Massachusetts shall provideH::y Eredy, Esq.

'2:7 bj'r. "r=r, 9ld. to the City of Cambridge, free of charge, legal services for the purposeLdc Gross ,
,=,,,d k,,,, ,=, of defending :i-n court Section 17-41A of the Code of the City of Cambridge.
:os·µ P.ess. Esq. -That proposed ordinance would prohibit the commercial distribution of f reeECb"ard Sb"eda, Esq.

. , .Ric±etrc! Kijson, Ph.D. cngqmettes or other tobacco or smoking "products in or upon any public
street or sidewalk or in any public park or playground, or any other public
ground or in any public building in Cambridge.

.

GASP, an organization with .f our· lawyers (including -Alvan' Brody, a Suff olk University Law
. School professor and author of ',Thc "LCgal RiRhtS of 'NOrismokers) on the .Board of .Directors, is
willing" to"provide legal services to defend- this ordinanCe because we are confident that the

"

ordinance is constitutional in its entirety. IMeed,. a Utah law (76-10-102) which bans
tObacco ads on billboards and bus placards and ordinances in Minneapolis, MN (passed in March
1979)

, St. Paul, MN (passed in November 1979) and Newton, MA (passed in March 1982) which ban
the public distribution of free cigarette samples have never. been invalidated by any Federal
law or court decision. In fact, the Minneapolis City COuncil passed its ordinance by a 12 to 0

vote while the. vote in the St. Paul City Council was 7 to. 0 as compared to 19 to 4 in the
Newton Board of Aldermen. In the intervening 39 months since the first anti-cigarette sampling
ordinance was passed, no court challenge against any of the ordinances has been filed.

For the foregoing reasons, GASP is confident of the Validity of the ordinance and thus '

offers legal services to uphold it. ·

d

,.

N

,
a "

,

. . . . . ... . . .. . .
. ..

. . . . .

X

,

Sincerely,

aALlLa,e¶
,

· ·' '

. · ' "
. .

"
.

' ' " ' '. Edward L. Sweda, Esq. - ' ".:

· -
.

·

" LegiSlative Secretary
+ ·: ·

r
' : ' ·\ - , .

'

, . ..,. .. . .. .

.. .. . . . .
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.. .,..
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'" Counci11or David Sullivan ·
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Pdta UU·on " Cambridge City Hall . .,
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..PreUGent
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jQC.: GolCstein Cambridge, MA

:Ye&6ure: ' "
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. . jb

ub"ard Sveda " "
.

'

,

" ' ' ' ', '" .· - . ' :
LegZ·s1ative Secretary .

'
" '

' -
.

- ' ": ' ""

.
' '

·

, . .

' 4'

=-%d cf dip£=ors
"

.

Dear Counciiior Suj.livan»
Davfd Gordon k"ilsw

=&irper;on I, Edward L. Sweda, Esq. , am authorized to and do hereby guarantee
Urm brody. E'q· that Group Against Smokirig Pollution (GASP) of Massachusetts shall provide -fe::y Eredy, Esq.
yz:g knr. Cromer, M.D. to the City of Cambridge, free of charge, legal services for the purpose
=d"::,f, d.s,. of defending in court Section 17 41A of the Code of the City of Cambridge.
:oScµ Rcbs. Esq. -That proposed ordinance would prohibit the commercial distribution of f ree "
Ec!b'zrd Sveda, Esq.

. ,
"

,kick.aH Kilson, Ph.0. cLgarettes or other tobacco or smoking products in or upon
,
any public

"street or sidewalk or in any public park or playground, or any other public
ground or in any public building in Cambridge.

GASP, an organization with..four. lawyers (including' Alvan' Brody, a Suffolk University Law
. School professor and author of '.THC 'LCgEil 'Rig1its of 'NOrisMokCrs) on the .Board of .Directors , is
willing" to" provide legal services to defend- this ordinance because we are confident that the

' ordinance is constitutional in its entirety. IhdCed,. a Utah law (76-10-102) which bans
tObacco ads on billboards and bus placards and ordinances in Minneapolis, MN (passed in March
1979) , St. Paul, MN (passed in November 19'79) and Newton, MA (passed in March 1982) which ban
the public distribution of free cigarette samples have never.. been invalidated by any Federal
law or court decision. In fact, the Minneapolis City Council passed its ordinance by a 12 to 0

vote while the vote in the St. Paul City Council was 7 to, 0 as compared to 19 to 4 in the
Newton Board of Aldermen. In the intervening 39 months since the first anti-cigarette sampling
ordinance was passed, no court challenge against any of the ordinances has been f lied.

For the foregoing reasons, GASP is confident of the Validity of the ordinance and thus
offers legal services to uphold it. . .
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Sincerely,

,

9LhVtiLa4A
,

' ' ' '.' Edward L. Sweda, Esq.
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LegiSlative Secretary
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bi=bD CP DIRECTORS
' Dear Counciiior Sullivan, ,

David Gordon Kihoo
" =airmson I, Edward L.' Sweda, Esq'. , am authorized to and do hereby guaran.tee

;ur» Ercudy. Esq. that Group Against Smokirig Pollution (GASP)' of Massachusetts shall provideH=y Eredy, Esq.
,'T' knr· 'Y=r, PI.D. to the Ctty of Cambridge, free of charge, legal services for the purpose

=d"::m d.sc, of defending in court Section 17-4JA of the Code of the City of Cambridge.
:os·Ph P.ess, Esq. That proposed ordinance would prohibit the commercial distribution of f ree":3earO Sb"eda, Esq. .

'
, . .Ric>AgC Kilson, Ph.0. cigarettes or other tobacco or smoktng products iii or upon any public

' street or sidewalk or in any public park or playground, or any other public ' ·

ground or in any public building in Cambridge.
.

GASP, an organization with -f our. lawyers' (including Alvan Brody, a Suffolk University Law

. School professor and author of ',The 'LegEil Rights of 'NoiismokCrs) on the Board of .Directors , is
willing" to' provide legal services to defend- this ordinance because we are confident that the

" ordinance is constitutional in its entirety. IiidCed,. a Utah law (76-10-102) which bans
t06acco ads on billboards and bus placards and ordinances in Minneapolis, MN (passed in March
1979)

, St. Paul, MN (passed in November 1979) and Newton, MA. (passed in March 1982) which ban .

the public distribution of f ree cigarette samples have never. been' invalidated by any Federal
law or court decision. In f act, the Minneapolis City Council pass-ed its ordinance by a 12 to 0

vote while the vote in the St. Paul City Council was 7 to. 0 as compared to 19 to 4 in the
Newton Board of Aldermen. In the intervening 39 months since the first anti-cigarette sampling
ordinance was passed, no court challenge against any of the ordinances has been filed. "

'

For the foregeing reasons, GASP is confident of the Validity of the ordinance and thus
offers legal services to uphold it. -
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Legislative Secretary

kgl2d cf r):p£=ops
' Dear Counciiior Sullivan,

.
David Ckjrdon k"iKon

" =aimuon I, Edward L. Sweda, Esq. , am authorized to and do hereby guarantee
Xiraji brc>dy, E·q· that Group Against Smokiiig POlhition (GASP) of ¥assachusetts shall providese:ty Eredy, Esq.
?^n: )uir. Cr=r. X.D. to the City of Cambridge, free of charge, legal services for the purpose
:iO4 Gross . , . , ,.

A.=»ld R.if, D.Se. of defenchng Lil .court Sectton 17-41A of the Code of the City of Cambrtdge.

:s·Ph p£··. Esq. -That proposed ordinance would prohibit the commercial distribution of f ree"db"ard S·"eda, Esq. . , ,

. , .RictAre Kilson, Ph.0. ci.gqrettes or other tobacco or smokmg products 111 or upon any publtc
street or sidewalk or in any public park or playground, or any other public
ground or in any public building in Cambridge.

.

' GASP, an organization with..f-our .lawyers (including Alvan Brody, a Suffolk University Law
. School professor and author of ".THC 'Lcgiil "RiAlitS 'of "NoriSmokCrs) on the Board of .Directors , is
willing" to' provide legal services to defend- this ordinanCe because we are confident that the
ordinance is constitutional in its entirety. Iiideed,. a Utah law (76-10-102) which bans
tObacco ads on billboards and bus" placards and ordinances in Minneapolis, MN (passed in March
1979), St. Paul, PIN (passed in November 1979) and Newton, MA (passed in March 1982) which ban
the public distribution of free cigarette samples have never. been invalidated by any Federal
law or court decision. In fact, the Minneapolis City Council passed its ordinance by a 12 to 0

vote while the, vote in the St. Paul City Council was 7 to 0 as compared to 19 to 4 in the
Newton Board of Aldermen. In the intervening 39 months since the first anti-cigarette sampling
ordinance was passed, no court challenge against any of the ordinances has been filed. '

For the foregoing reasons, GASP is confident of the Validity of the ordinance and thus '

offers legal services to uphold it. .
. .
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Sincerely, · '

aLu4LL4,,e1,
. . .P
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" '
. Edward L. Sweda, Esq.

' Legiblative 'Secretary
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jIlt.: Golc.t.in Cambridge, MA
" =easurer - . '. .

·
, . , ' - -

, ..,,
"

, . .

. . -.ub"ard Sveda . , . ',

Legfslative Secretary .
" . · .

km?d c? dipecx)rs
' Dear Counciiior SzU.jivan>

KivSd Ge>rdon Kil6w
" =airper;on I, Edward L. Sweda, Esq. , am authorized to and do hereby guarantee

Xk-a.n brcx3y. E'q. that Group Against Smok.irig Pollution (GASP) of Massachusetts shall provideF'ee:y Erody, Esq.
Zag: jtnr. Crwer, M.D. to the City of Cambridge, free of charge, legal services for the purpose"AOU Gross . , ,
A-mold Reif, D.S,. of defenchng iii .court Section 17-41A of the Code of the C]-ty of Cambridge.
:oscµ P.ess. Esq. That proposed ordinance would prohibit the commercial distribution of f reeE2b"3rd Smeda, Esq. , .

'

, , ,kic9mrC Kiison. Ph.D. cIgarettes or other tobacco or smoking "products Ill or upon any publ:i.c
street or sidewalk or in any public park or playground, or any' other public

'

ground or in any public building in Cambridge.
..

GASP, an organization with .f our lawyers- (including Alvan' Brody, a Suffolk University Law
. School professor and author of '.Thc 'Lcgtil 'RightS 'elf "NohSmOkCrs) on the Board of .Directors , is
willing" to' provide legal services to defend--this ordinance because we are confident that the

" ordinance is constitutional in its entirety. Ihde"ed,. a Utah law (J6-10-102) which bans
tObacco ads on billboards and bus placards and ordinances in Minneapolis, MN (passed in March
1979), St. Paul, MN (passed in November 1979) and Newton, MA (passed in March 1982) which ban
the public distribution of free cigarette samples have never. been invalidated by any Federal
law or court decision. In fact, the Minneapolis City Council passed its ordinance by a 12 to 0

vote while the vote in the St. Paul City Council was 7 to 0 as compared to 19 to 4 in the
Newton Board of Aldermen. In the intervening 39 months since the first anti-cigarette sampling
ordinance was passed, no court challenge against any of the ordinances has been filed. '

For the foregoing reasons, GASP is confident of the Validity of the ordinance and thus
offers legal services to uphold it. -

.

. 4 .

'
- Sincerely, "

EL4'LLZ,C<,
,

'
' ' "

'· Edward L. Sweda, Esq. '

· . .·
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·' LegiSlative Secretary
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bretmrer . '
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Legislative Secretary . -

'
"
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kj¢-·d cp d:p£cx)rs
' Dear Counci11or Sullivan, .

IjavZd Gordon Ki1~" =airper;on I, Edward L. Sweda, Esq. , am authorized to and do hereby guaran.tee
XJran Erody. Esq. that Group Against Smokirig Po1hit·ion (GASP)" of Massachusetts shall provideEe::y Eredy, Esq.

yari Anr. Cromer, 95.D. to the City of Cambridge, free of charEe, legal services for .the purpose
2:D:d"::,f,

d.s,, of defending in court Section 17-41A of the Code of the City of Canibri&e.
;oseph P.ess, Esq. -That proposed ordinance would prohibit the commercial distribution of f reeECcxrd S·'eda, Esq. ,

,
'

,Richaxt Kilson. Ph.D. cLgarettes or other tobacco or smoking "products 1n or upon any public
. street or sidewalk or in any public park or playground, or any other public "

ground or in any public building in "Cambridge. .

. .

GASP, an organization with f our. lawyers (including Alvan" Brody, a Suffolk University Law
. School professor and author of ',The 'Le$al "Ri$1its of 'NoriSmokCrs) on the Board of .Directors, is
willing" to' 'provide legal services to defend- this ordinance because we are confident that the

:" ordinance is constitutional in its entirety. Iiideed,. a Utah law (76-10-102) which bans
' ' tObacco ads on billboards and bus" placards and ordinances in Minneapolis, MN (passed in March

1979)
, St. Paul, MN (passed in November 1979) and Newton, MA. (passed in March 1982) which ban

the public distribution of free cigarette samples have never. been" invalidated by any Federal
law or court decision. In f act, the Minneapolis City Council passed its ordinance by a 12 to 0

vote while the vote in the St. Paul City Council was 7 to. 0 as compared to 19 to 4 in the
Newton Board of Aldermen. In the intervening 39 months since the first anti-cigarette sampling
ordinance was passed, no court challenge against any of the ordinances has been filed.

For the foregoing reasons, GASP is confident of the Validity of the ordinance and thus
offers legal services to uphold it. .
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Cambridge City Hall
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Xj&.7 GOlC.tein Cambridge, MA
;Vctmrer . '

r
ub"&rd Sveda

Legislative Secretary

KkL·T) cf dipectors
' Dear Couneillor Sullivan,

mvsd Gordon V:i]goa
" =&irperion I, Edward L. Sweda, Esq. , am authorized to and do hereby guarantee

XJvmj Ercx3y, E'q· that Group Against Smokiiig PciVution (GASP) of Massachusetts shall provideso::y Eredy, Esq.
?&T,· kn:: Cromr, X.D. to the City of Cambridge, free of charge, legal services for the purposeLou g ross , ,
j\.mld Rei£, d.s,, of defendtng i.n .court Section 17-41A of the Code of the City of Cambridge. '

:ose» P.ess, Esq. That proposed ordinance would prohibit the commercial distribution of f ree!2rarc3 Smeda, Esq.
.

'

, , ,RicMrc! h"jlson, Ph.lj. cig:µettes or other tobacco or smoking products i.n or upon any publi.c
street or sidewalk or in any public park or playground, or any other public
ground or in any public building in Cambridge.

.

GASP, an organization with four .lawyers (including Alvan Brody, a Suffolk University Law
. School professor and author ,of ".ThC 'ugai "Rights 'of 'NoriSaokers) on the Board of .DireCtors , is
willing" to' provide legal services to defend this oiMinanCe because we are confident that the

' ordinance is Constitutional in its entirety. IiidCed,. a Utah law (76-10-102) which bans
tObacco ads on billboards and bus placards and ordinances in Minneapolis, MN (passed in March
1979), St. Paul, MN (passed in November 1979) and Newton, MA (passed in March 1982) which ban
the public distribution of free cigarette samples have never. been invalidated by any Federal
law or court decision. In fact, the Minneapolis City COuncil passed its ordinance by a 12 to 0

vote while the, vote in the St. Paul City Council was 7 to. 0 as compared to 19 to 4 in the
Newton Board of Aldermen. In the intervening 39 months since the first anti-cigarette sampling
ordinance was passed, no court challenge against any of the ordinances has been filed. '

' For the foregoing reasons, GASP is confident of the Validity of the ordinance and thus '

offers legal services to uphold it. .
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"
. =CC6UTCT

. . '. ,.. . . . .. .- .'.
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'

. . .
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'

,

Ucard Svcda
.

Legislative SecretNry

kfl4j cf dip£ctcjps
' Dear Councii'ior Sullivan,

,.

bavSd Gordon Kil6atj
" =airperson I, Edward L, Sweda, Esq. , am authorized to and do hereby guarantee

Xlran Brody, Esq. that Group Against Smokirig PolZution (GASP) of ¥assachusetts shall provideFe::y Brody. Esq. -

y^n: pat. cr=r. md. to the City of Cambridge, free of charge, legal services for the purpose
=d"::m d.s,, of defending in court Section 17-41A of the Code of the City of Cambridge.
:osePh P.e·s, Esq. -That proposed ordinance would prohibit the commercial distribution of free
"db"ard Sb·ed&. Esq.

. . .Richart h"jlson, Ph.l). cj.garettes or other tobacco or smoktng "products Lil or upon any public
street or sidewalk or in any public park or playground, or any other public
ground or in any public building in Cambridge.

GASP, an organization with -f our. lawyers (including Alvan' Brody, a Suffolk University Law

. School professor and author of '.Thc 'Legal 'Ri€1itS Of 'NOnSmokCrs) on the .Board of .Directors, is
willing" to' provide legal services to defend- this ordinance because we are confident that the

' ordinance is constitutional in its entirety. Ihdced,. a Utah law (76-10-102) which bans
tObacco ads on billboards and bus' placards and ordinances in Minneapolis, MN (passed in March
1979), St. Paul, MN (passed in November 19'79) and Newton, MA (passed in March 1982) which b'an '

the public distribution of free cigarette samples have never.. been invalidated by any Federal
law or court decision. In fact, the Minneapolis City Council passed its ordinance by a 12 to 0

vote while the vote in the St. Paul City Council was 7 to. 0 as compared to 19 to 4 in the
Newton Board of Aldermen. In the intervening 39 months since the first anti-cigarette sampling
ordinance was passed, no court challenge against any of the ordinances has been f lied.

For the foregoing reasons, GASP is confident of the Validity of the ordinance and thus
'offers legal services to uphold it. - -
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KkLZD cr dipec7dps
" Dear Councillor Su?.1ivan, ,

'

ba:vZd Gordon Kilsm
" =ikirpeFsDn I, Edward L. Sweda, Esq. , am authorized to and do hereby guaran.tee

Xlvzn Erody. E·q. that Group Against Smokirig Polhit-ion (GASP)" of Massachusetts shall provide '

H=y Eredy, Esq.
:zn.· fnr, ctqpcr a.d. to the City of Cambridge, free of charge, legal services for the purpose

=:::if,
d.s,, of defending in .court Section 17-41A of the Code of the City of Cambridge.

:os·Ph r···. "'q. That propoSed ordinance would prohibit the commercial distribution of f ree"db"ara >-eda. Esq. , '
,

' "' "'-
.RicMcrC Kil"son, Ph.D. c/garettes Qr other tobacco or smok1ng products ' in or upon any public

street or sidewalk or in any publiC park or piayground, or any other public "

ground or in any public building in 'Cambridge.
0

GASP, an organization with- four lawyers (including Alvan" Brody, a Suffolk University Law
School professor and author of ".ThC "LegEil "Rights "of 'NoriSMokCrs) on the ,Board of .Directors , is

_wi1ling" to' provide legal services to defend- this ordinanCe because we are confident that the
-ordinq,nce i's constitutional in its entirety. Iiidced,. a Utah law... (76-10-102) which bans
tObacco a$ls on' billboards and bus placards and ordinances in Minneapolis, MN (passed in March
1979) , St. Paul, MN (passed in November 1979) and Newton,· MA. (passed in March 1982) which b'an '

the public distribution of f ree cigarette samples have never. been""inva1idated by any Federal
law or court decision. In fact, the Minneapolis City Council passed its ordinance by a 12 to 0

vote while the vote in the St. Paul City Council was 7 to 0 as compared to 19 to 4 in the
Newton Board of Aldermen. In the intervening 39 months since the first anti-cigarette sampling
ordinance was passed, no court challenge against any of the ordinances has been filed.

For thC foregoing reasons, GASP is confident of the Validity of the orciinance and thus
offers legal services to uphold it. ·
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..

,
k -

" 0

Sincerely,

aLmM=.e,,
, . ". " "" : ,' . ·· ·. . ·.' ·

.' ' " " ' Edward L. Sweda, Esq. "
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LegiSlative Secretary
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Com. from Counci11or David Sullivan, trans-
mjtting com. from Edward L. Sweda, Leg. Sec.,

"4
GASP, Re: " "providing legal services to defend

.

Section 17-41A of the City Code, regarding th€

. prohibition of the distribution of smoking/t+
bacco materials iii public places.
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In City Council,

June 7, 1982
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June 7, 1982 -

V

The Honorable theMembersof the City Council
City Hall
Cambridge, Massachusetts

Dear Counci11ors: '

Please be advised that I represent The Tobacco Institute
in opposition to the proposed ordinance to prohibit the free distribution
of sample tobacco products.

The ordinance is clearly unconstitutionQi under both the
United States and Massachusetts constitutions. The case of Coffee-Rich Inc.
vs. Mass. Commissioner of Public Health cited in footnote 2 on page

1 of the
attached brief along with other cases held that the prohibition of the dis-
tribution of free samples of a non-dairy cream substitute violates the
equal protection clause of both constitutions.

Advertising by distribution of free product samples has long
been recognized as a perfectly legitimate and proper method of promoting many
types of consumer products in Cambridge and elsewhere. Sampling is commonly
used by manufacturers of many consumer goods other than cigarettes, such as
soap, cosmetiCs, toothpaste, coffee and other food products. None of these
manufacturers is prohibited by state or local law from distributing free
samples of its products in order to promote their sale. The City Council has
been shown on evidence, and obviously there could be none, that the free dis-
tribution of tobacco products in public places causes greater traffic conges-
tion, litter, or pedestrian annoyance than is caused by the distribution of
any other product in public places, In the absence of such a rational basis
for distinguishing between distribution of free sapples of tobacco products and

other types of products, the proposed ordinance is unfair as well as unconsti-
tutional.

For these reasons and all of the other reasons cited in the
attached brief, I ask that you postpone any action on the proposed ordinance:

until you have the opportunity to consider the importance of this matter.

Yours very truly,

iL£9±'
jjC:mjr
EncL
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Prohibiting the Distribution of Sample Tobacco
Products Would Improperly Discriminate Against

a Single Lawful Product
.P

C

The Fourteenth Amendment to the United States Consti-
. '

W

tution requires a legislature to treiit those similarly situated

. in a similar manner. As the United 'States Supreme Court

pointed out in Reed v. Reed, 404 U.S. 71, 76 (1971):
.

" [A] classification 'must be reasonable, nOt
arbitrary,

"

and must rest upon some ground of "
,

.

difference having a fair and substantial
relation to the object of the legislation, stj
that all persons similarly circumstanced
shall be treated alike' " (quoting from
Royster Guano Co." v. Virginia, 253 U.S. 412,

- 415 (1920)) .' "
"

0

.

.

Part I, Article I of the Constitution of Massachusetts similarly
guarantees each person equal protection of the law.' The

.proposed ordina!?ce would ignore these principles of fundamental
0

fairness.
.

Advertising by distribution of free product samples

has long been recognized as a perfectly legitimate and proper
,

r

.

' Accord, e. g. , Stanton v. Stanton, 421 U.S. 7, 13-lS (1975) ;
a

Weinberger v. Wieser.feld, 420 U. S. 636, 648-53. (1975) ; Eisenstadt
v. Baird, 40S U. S. 438', 447 (1972) . '

.

2 See, e. g. , Coffee-Rich Inc. v. Commissioner of Public Health,
348 Mass. 414, 204 N.E.2d 281, 288-89 (1969) (prohibition of ncn-
dairy cream substitute violates equal protection) ; Hal1;-Mar
Bakir.g Co. v. Commissioner of Labor and Industries, 34:4 PIass.
695, 184 N.E.2d 344, 348 (1962) (application of h2wkers and ped-
dlers license law to door-to-door bakery product salesmen but
not door-to-door dairy product salesmen violates equal protec-
tion) .

0 "

F

~ . . ·
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method of promoting many types of consumer products in Cambridge

and elsewhere. Sampling is commonly used by manufacturers of
many consumer goods other than cigarettes, such"as soap, cos-
metics, toothpaste, coffee and other food products. None of
these manufacturers is prohibited by state or"loca1 law from

W

distributing free samples of its products in order to promote

their sale. The City Council has been- shown no evidence, arid '
.

obviously there could be none, that the free distribution of
tobacco products in public places causes greater traffic con-

gestion, litter, or pedestrian annoyance than is caused by the

distribution of any other product in public places.-' In

the absence of such a rational basis for distinguishing between

distribution of free samples of tobacco products and other
types of products, the proposed ordinance is unfair as well as .

unconstitutional. ,

The Proposed Ordinance Would Interfere
With the Exercise of First Amendment Rights

The distribution of sample tobacco products is one

method by which tobacco manufacturers convey information to
smokers abcmt their products. As a means of disseminating

information of interest to the smoking public, such sample
r

' Indeed, as far as litter is concerned, it is highly unlikelythat a person who requests and receives a sample of cigarettes"
for which payment would normally be required'would then discardthe sample package.
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distribution is protected as a form of commercial speech under ·

the First Amendment.

Recent decisions of the United States Supreme Court
have made clear that the dissemination of information about

commercial products is entitled to constitutional protection.'
The Supreme Court emphasized that although a state may prohibit
the dissemination of false or misleading commercial advertising,

it may not interfere with the dissemination of truthful com-
.

mercial information about a lawful activity such as ;smoking.

In Central Eudson Gas & Electric Corp. v. Public
Service Commission of New York, 447 U.S. 557 (1980), the

Supreme Court invalidated state action similar in purposC to
the present proposal. The Central Hudson case involved an attempt

by the State of New York to ban advertising by electrical '

.

· utilities promoting the use of electricity on"the ground that
such advertising was contrary to the national policy'of con-

serving energy. The Court held that the governmental interest
in conserving energy, while important, could not overcome the

utility's right of free speech:

"The First Amendment, as applied tcj the
States through the Fourteenth Amendment,
protects commercial speech from unwarranted
governmental regulation . . .. Commercial
expression not only serves the economic
interest of the speaker, but also assists

' E.q., Linmark Associates, Inc. v. Township of Willinqboro,
431 U.S. 85 (1977); Virginia State Bd. of ?harmacy v. Virginia
Citizens Consumer Council, 425 U.S. 748 (1976); Bigelow v.
Virginia, 421 U.S. 809 (1975).

.

- .

_^
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consumers and furthers the societal interest
in the fullest possible dissemination of

. information. In applying the First Amendment
to this area, we have re jected the 'highly .

paternali stic ' view that government has :

.

'

complete power to suppress or regulate com-
mercial speech. " 447 U. S. at 561-62 .

'

.

'
· Two members of the Court concurred i"n the decision

' 4

in language directly applicable here: .

r

"I seriously doubt whether suppression
.

· of information concerning the availability
. and price of a legally offered product is .

ever a permissible way for the State to .

'dampen' demand for or use of the product "
'

. . . . No differences between commercial
speech and other protected speech justify
suppression of cojnmerciai speech in order to
influence public conduct through manipulation
of the availability of infornµtion. 447 U. S. -

at 574-78.'

As was the case in Central Hudson, the proposed
P

ordinance would reduce the availability of information concern-

ing a laHful commercial product in an appar'ent effort to
W

reduce the demand for that product. That "highly paternalistic"
- effort is precisely what the First Amendment prohibits.

* . * * *
'

ik .

©

1 In summary, the proposed ordinance -m in addition to
'\

resting on a fundamental misconception of the purpose and

effect of tobacco product sampling and the manher iri which ·+

*

such sampling is conducted -- would violate specific provisions
.

of the Public Zealth Cigarette Smoking Act of 1969 and, ifP

approved, would represent an ill-advised conflict with express
.

.

*i Accord, e. g. , Consolidated Edison Co. of New York, Inc.
v. Public Service Commission of New York, 447 U.S. 530 (1980).

.

,

.
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c'ongressional policy. Moreover, to the extent the proposed

ordinance is based solely on concerns of traffic and litter
control or pedestrian annoyanc.e, there is no rational basis

for singling out tobacco product sampling,, and the ordinance

therefore would unconstitutionally discriminate against a
.

lawful product in commerce. Finally, as an attempt to suppress

the dissemination of information about a lawful product, the

ordinance would violate the right of free speech and represents
P'

precisely the type of paternalistic regulation that the, American

public strongly Opposes.

' Because of these numerous legal infirmities, as.well

as the practical objections to the proposal, it should be·

rejected.

.
.

.

.

.

.

.
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LAW DEPARTMENT

RUSSELL B.HIGLEY
,

CITY SOLICITOR

MICHAEL C.COSTELLO
ASSISTANT CITY SOLICITOR

EDWARD A. CUNNINGHAM
SEVERLIN B.SINGLETON

DAVID B.O'CONNOR
BIRGE ALBRIGHT

December 9, 1981LEGAL COUNSEL
b

q

m Mr. Robert W. Healy I

City Manager
City iiall "

Cambridge, MA

Re: Proposed Ordinance Regulating Smoking in
Restaurants and Prohibiting Distribution
of Fre'e Tobacco Products in' public Places

Dear Mr. Healy:

By letter of November 23, 1981, Paul E. Healy, City
mClerk, informed me that the City Couricil has requested myopinion regarding the constitutionality of the attached pro-posed Ordinance and also regarding the question of whether

section one thereof would apply to beano games or to dining
halls in local universities.

.

Before preparing this opinion, I received a Memoran-
dum of Law prepared by Professor Richard A. Daynard on behalfof the Ordinance' s proponents and a brief submitted by the,
Tobacco Institute.

4

My conclusions are as follows:
.-t

CONCLUSION

Section 1 of the Ordinance requiring no-smoking
areas in restaurants is constitutional. The term "restaurant"
does not include beano games or university dining halls.

Section 2 of the Ordinance is constitutional, but itmay be barred by §5 (b) of the Public Health Cigarette Smoking
Act of 1969 (15 U.S.C., §1334(b)).

.
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Robert W. Healy -2- December 9, 1981

QL

I. Proposal to Ban Smoking in Restaurants Seating more than50, except that Restaurant may Establish Smoking AreasConsisting of not more than 75% of Seating Capacity.

A. Beano Games and Dining Halls in Local Univer-
sities

Section one of the proposed Ordinance applies onlyto "restaurants," which are defined as follows in G,L. c. 138," §1:

"Restaurant," space, in a suitable
building, leased or rented or owned by a
person hcilding a...license as a common
victualler under (G.L. c. 140)...

I am informed by the Cambridge License Commission that neitherbeano games nor university dining halls are required to obtaincommon victualler's licenses, and, therefore, I conclude thatthey are not "restaurants."
B. Equal Protection
The Tobacco Institute correctly points out that a"classification must be reasonable, not arbitrary, and mustrCst upon some ground of difference having a fair and sub-stantial relation to the object of'the legislation, So thatallpersons similarly circumstanced shall be treated alike."Reed v. Reed, 404 U.S. 71, 76 (1971); Brief, 3.

The apparent purpose of section 1 is to protect thehealth and rights of nonsmokers. The Tobacco Institute arguesthat no reliable, scientific evidence exists to support theassumption that exposure to tobacco smoke is harmful to thehealth of nonsmokers and that the vast majority of nonsmokersdo not find smoking to be a matter of concern. Brief, 4.The Council must, of course, address these questions.

If the Council disagrees with the Tobacco Instituteand concludes that smoking does pose a health hazard and thata significant number of nonsmokers are concerned about it,the Institute still argues that "there is simply no rationalbasis for concluding that achievement of the ordinance's pur-pose depends upon the nature and size of the establishment in-volved," Brief, 4, and that the classifications established bythe Ordinance - "restaurants" and "restaurants seating morethan 50 people" are "wholly arbitrary." Brief 4, 5.
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Mr. Robert W. Healy -3- December 9, 1981

a

In my opinion, the classifications established bythe Ordinance are not wholly arbitrary. The Council mightdecide that people who go to a restaurant for a meal areless likely to want to smoke than people who go to a bar fora drink. Similarly, it might decide that it makes sense tohave a no-smoking area in larger restaurants but not insmaller restaurants. If smoking causes a health problem,the Council is not obliged to solve the entire problem atonce. As the Supreme Court stated in Williamson v. LeeOptical Co., 348 U.S. 483, 489 (1955):

,..
The problem of legislative class-ification is a perennial one, admitting

of no doctrinaire definition. Evils inthe same field may be of different di-mensions and proportions, requiring
different remedies. Or so the legisla-
ture may think.... Or the reform may
take one step at a time, addressing
itself to the phase of the problem
which seems most acute to the legisla-tive mind.... The legislature may
select one phase of one field and
apply a remedy there, neglecting the
others....

The Institute cites Alford v. City of Newport News,220 Va. 584, 260 SE 2d 241 (1979),'Brief, 5, but that case isnot in point. The facts there were as follows: DefendantAlford, who operated a restaurant was convicted of failing tocomply with a no-smoking ordinance. The ordinance prohibitedsmoking in any restaurant seating 50 or more, except in desig-nated smoking areas, and required the posting of "No Smoking"signs. The city attorney testified that "the way we areattempting to enforce the ordinance (is) by allowing onetable" to be designated as a nonsmoking area. 260 SE 2d at242. The Court struck down the Ordinance, as applied, becausethe means employed, a no-smoking area of only one table, wasnot reasonably suited to the achievement of the goal, protect-ing the nonsmoking public. The proposed Cambridge Ordinancerequires that the no-smoking area be at least 25% of theseating capacity.

C. Due Process
.The Tobacco Institute next argues that the Ordinanceis also defective, "because it does not adequately define theconduct being prohibited." Brief, 5-6. The test is that"...a statute which either forbids or requires the doing of anact in terms so vague that men of common intelligence mustnecessarily guess at its meaning and differ as to its applica-tion, violates the first essential of due process of law."Cramp v. Bd. of Public Instruction, 368 U.S. 278, 287 (1961).
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" On the other hand, "it has been held that a statuteis not unconstitutionally vague where it is set out in termsthat the ordinary person exercising ordinary common sense can
'

sufficiently understand and comply with.... If the meaning ofterms employed in the statute has long been recognized in lawand life, they will be considered sufficiently definite."16A Am. jur. 2d, Constitutional Law, §818, p. 988, 989 (1979).

Furthermore, "...in view of the strong presumptivevalidity of a legislative act, statutes are not automaticallyinvalidated as vague simply because difficulty is found indetermining whether certain marginal offenses fall withintheir language. The 'void for vagueness' doctrine does notrequire straining to inject doubt as to the meaning of wordsin a statute where no doubt would be felt by the normal reader,and the United States Supreme Court will not indulge in such
straining. United States v. Powell, 423 U.S. 87, 93 (1975)....all that is necessary is that the language convey sufficientlydefinite warning as to the proscribed conduct when measured by
common understanding and practices; that there may be marginal
cases in which it is difficult to determine the side of theline on which a particular fact situation falls is no suffi-cient reason to hold the language too ambiguous to define acriminal offense...." 16A Am. jur. 2d, Constittjtional Law,§818, pp. 991, 992 (1979).

In light of the foregoing principles, I am of theopinion that section 1 is not impermissibly vague in violationof the Due process Clause.

D. Right of Privacy and Rights Associated withOwnership of Real Property

Although it may be true that "courts have long recog-nized that governmental intrusion into private, personal activ-ities can be justified only by substantial and compelling stateinterests" (Institute Brief, 8); see, e.g., Griswold v. Connecti-cut, 381 U.S. 479 (1965)(right of marital privacy), I doubt thatsmoking in a restaurant is such an activity.
The two smoking cases cited by the Institute·, (Brief,9) are not in point. City of Zion v. Behrens, 262 Ill. 510,104 N.E. 836 (1914), held that an ordinance making it an offenseto use or carry tobacco on any of the streets or in the parks orpublic buildings of a municipality could not be sustained as avalid police regulation, because the streets were so wide andthe parks so large that smoking therein could not offend others.The smoking in question occurred on a street. The Court said:

...we have no doubt that power exists'

to prohibit smoking in certain publicplaces, such as street cars, theaters,
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.
and like places where large numbers
of persons are crowded together in
a small place.

104 N.E. at 837.

Her"shberg v. City of Barbourville, 142 Ky. 60, 133
S.W. 985 (1911) is another example of an over-inclusive ordi-nance. There, the ordinance prohibited smoking cigarettes"within the corporate limits of the city...." In holding theordinance void, the Court stated:

The ordinance is so broad as to pro-hibit one from smoking a cigarette
in his own home or on any private
premises in the city.

133 S.W. at 986

The proposed Cambridge Ordinance is, of course, readily dis-tinguishable from those considered in City of Zion and Hersh-berq. It is more like the ordinance upheld in State v. Heiden-
hain, 42 La, Ann. 483, 7 So. 621 (1890), which prohibited smok-
ing in street cars.

It is true that recent cases have held that anti-smoking groups cannot force the government to restrict smoking
in public places. See cases cited in Institute Brief,' 10.
But these holdings do not, or course, mean that the government
cannot act if it chooses. See, e.g., Gasper v. LouisianaStadium & Exposition District, 577 F2d 897, 898 (CA5, 1978):

we assume that the Superdome
authorities, if they saw fit, could
prohibit smoking in the facility,
or the City of New Orleans in the
exercise of its police power could
prohibit smoking in public stadiums...

See 7 McQuillin, Municipal Corporations, §24.239 (3rd ed. rev.,1981); 62 C.J.S., Municipal Corporations, §302 (1949); Annot.,"Constitutionality of anti-cigarette legislation," 20 ALR 926
(1922).

Although it is true that the Supreme Court has
recently extended certain constitutional protections to pri-vate commercial establishments (Institute Brief, 9), I doubtthat these protections would allow a restaurant to resist theenforcement of a reasonable ordinance designed to protect thehealth of its patrons.
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"
E. Federal Preemption

The institute finally argues that this area has been
preempted by the Occupational Safety and Health Act of 1970
(OSHA), 29 U.S.C., §§651 et seq. I am not convinced by this argu-ment, especially in view of the fact that the proposed Ordi- '

nance is apparently designed to protect the health of a res-taurant's patrons, not its employees. See 61 Am. jur. 2d,
Plant and job Safety - OSHA and State Laws, §§3, 25, 128
(1981).

"

As a matter of fact, 29 U.S.C.,. §653(b)(4) recognizesconcurrent state power to act either legislatively or judiciallyunder the common law with regard to occupational safety. SeeShimp v. N. j. Bell Tel. Co., 145 N.J. Super. 516, 368 A2d 408,411 (1976)(employee entitled to injunction requiring employerto establish no-smoking area).

II. Proposal to Prohibit Distribution of Free Tobacco Productsin Public Places.

Section 5(b) of the Public Health Cigarette Smoking
Act of 1969, 15 U.S.C., §1334(b), states:

No requirement or prohibition
based on smoking and health shallbe imposed under State law with'
respect to the advertising or pro-motion of any cigarettes the pack-
ages of which are labeled in con-formity with the provisions of thisAct.

Does this provision prevent Cambridge from adopting section 2
of the proposed Ordinance?

The question of whether Congress intends to occupy agiven field in such a way as to exclude the operation of stateand local laws depends on the facts in the particular case.81A C.J,S., States, §24(b) (1977). But "...the intention ofCongress to exclude the states from exercising their reserved
powers must be clearly manifested, and the courts will notlightly infer that Congress by mere passage of a federal acthas impaired the traditional sovereignty of the states...."Id. at 330. The burden is on the proponent of federal pre-emption to state a strong case. Druker v. Sullivan, 334 F.Supp. 861, 862 (D. Mass., 1971), aff'd 458 F2d 1272.

I' do not know if section 2 is "based on smoking andhealth." As the Daynard brief points out on p. 2, it could
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.
be based on the avoidance of litter or a number of other reasons.If it is in fact "based on smoking and health," there is a goodchance that it is forbidden by §1334(b), because it certainly.deals with the "promotion" of cigarettes.

Very tZuly yours,

'
a":"L,,me(/"" j':e

G

.' Russell B. Higley
City Solicitor '

RBH:jl
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Calendar Item No. i4

IN CITY COUNCIL

May 2)1, 1982

COUNCILLOR WALTER SULLIVAN

ORDERED: That the City Manager be and hereby is requested to direct the City Solicitor
to render an opinion as to the legality of the proposed ordinance under con-
sideration by this City Council which would restrict the distribution, without
consideration, of cigarettes or other tobacco products in the public ways,
playgrounds or public buildings in the City of Cambridge.

In City Council May 24, 1982.
Adopted by the affirmative vote of 8 members.

Attest:- Paul E. Healy, City Clerk.

A true copy;

ATTEST:-

up,

4e j1' 7L
V
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In thc Year One Thousand, Nine Hundred 1 ighty-Two

f

AN ORDINANCE
In amendment to an ordinance formerly entitled "The Grncr: il 0rdin,"inccs of' theCity of Cambridge" as revised in 1.972 and now dcuigniited as "1he Code of" theCity of Cambridgc".

B0 it ordained by the City Council of the City 0/ Cambridge
as follows:

That Chapter Seventeen entitled "Public Work::" is hercb.y :)ln(!rl(j(!(j by insertingafter section 17-41 the following new section:
Section 17-41A. FREE COMMERCIAL DISTR1BUI ION OF SMOKING OR 1 OMCCO PRODUCTSPROHIBITED IN PUB1 IC PLACES.

In order to avoid obstruction and congestion of public ways and places,
to control and reduce litter, and to protect pedestrians from annoyancc ,'Lnd
invasion of privacy,, no ,person in the business of selling or otherwise distributingcigaret:teS C!r-·othe'r 'tobacco or smoking Products for commerc ial purposes. shall
in thc course of such business, distribute any ci-garet.tes or other tobaccoor smoking products free to any person on ;lr)y public: street or si.cjewalk, or in
any public park or playground, or ariy other public: ground, or' in :tny µublicbuilding.

,
Any person who violates this section shall be punished by a fine of

not less than twenty nor more than fifty dollars.

Passed to a second reading at the City Council Meeting of May 17, 1982
and on or after june 7, 1982 the question comes on passing to be ordained.

ATTEST:- Paul E. Healy, City Clerk.
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" Calendar Item No. 1)4

IN CITY COUNCIL

May 2)1, 1982

COUNCILLOR WALTER SULLIVAN

ORDERED: That the City Manager be and hereby is requested to direct the City Solicitor
to render an opinion as to the legality of the proposed ordinance under con-
sideration by this City Council which would restrict the distribution, without
consideration, of cigarettes or other tobacco products in the public ways ,
playgrounds or public buildings in the City of Cambridge.
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In City Council May 2)1, 1982.
Adopted by the affirmative vote of 8 members.

Attest:- Paul E. Healy, City Clerk.

A true copy; '

P

ATTEST:-

"' <E^LL
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In thc Year One Thousand, Nine Hundred i if]t\t y-TwO
1
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AN ORDINANCE
In amendment to an ord inance formerly enti t I ed " The (.Nnc:r:i ]

Ord i n,"inces of" t heCity of Cambridge" as revised in 1')72 and now (jcyi!]nat.e(j as °'1he Code of' theCity of Cambricjge".

Be it ordained by the City Council ol the City ol Cambridge
as follows:

That Chapter Seventeen entitled "Public: Work:i" is her'cby :}fn(!n(j(!(j b.y insertingafter section 17-41 the following new section:
Section 17-41A. FREE COMMERCIAL DISTR1BU LION OF SMQK I.NG OR 1Olh'\CCO f'ltOL)UC1'SPROHIBJ TED. IN PUB1. IC PI. ACES.

In order to avoid obstruction and congestion of public ways and places,to control and reduce litter, and to protect pedestrians from annoyance andinvasion of privacy,, no .person in the business of selling or otherwise distributingcigarettes C!r-·othe'r :tobacco or smoking products for commercial purposes, shallin thc course of such business, distribute an,y cigarettes or otM'r tobaccoor smoking products free to any person on tiny public: street or si.dcwalk, or inany public park or playground, or any other l)|l|)l ic: ground, or in :iny publicbuilding.

Any person who violates this section shall be punished by a fine ofnot less than twenty nor,more than fifty dollars.

Passed to a second reading at the City Council Meeting of May 17, 1982and on or after june 7, 1982 the question comes on passing to be ordained.

ATTEST:- Paul E. Healy, City Clerk.
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"" CITY OF CAMBRIDGE

INTEROFFICE CORRESPONDENCE

To Russell B. Higley, Ci'ty Solicitor Dat, May 26, 1982

r

F,om Paul E. Healy, City Cle
,,

1//
Reference

.0

D

/

Subject proposed amendment to '
e General Ordinances

regarding the prohibi ion of the free distribution
of smoking or tobacco' products

Dear Mr. Higley:

Enclosed herewith you will find a copy of a proposed amendment to the
General Ordinances in Chapter Seventeen entitled "Public Works" which would insert
after section 17-41 a section 17-41A entitled "Free distribution of smoking or
tobacco products prohibited in public places". Said proposed amendment was sub-

mitted to the Council for its consideration by Councillor David Sullivan on May
a

. ~
g jr '

1'7, i98Z. " At 'that tiine it was passed to a second reading and reconsideration was

filed by Counci11nr Walter Sullivan. It subsequently appeared on the City Council
calendar for May 24, 1982, at which time reconsideration failed and the action
taken on May 17, 1982 stands.

I believe that the Council has in the past requested your legal opinion in
connection with a similar amendment. Would you kindly submit your opinion in this
matter, or re-submit a copy of the opinion you have already rendered relating to
the free distribution of smoking or tobacco products.

Your kind cooperation in this regard will be greatly appreciated by this
office and the City Council.

W

VPW/nih

Enclosure

.
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In the Year One Thousand, Nine Hundred f-ight.y-Two

AN ORDINANCE
In amendment to an ,ordinance formerly entitled "The Gcneml Ordinances of" theCity of Cambridge" as revised in 1972 and now designated as "The Code of theCity of Cambridge".

Be it ordained by the City Council of the City of Cambridge as follows:

That Chapter Seventeen entitled "Public Works" i.s hereby amended b,y insertingafter section 17-41 the following new section:
Section 17-41A. FREE COMMERCIAL DIsTRIBUrloN OF smoking OR TOBACCO PRODUCTSPROHIBITED IN PUBLIC PLACES.

In order to avoid obstruction and congestion of public ways and places,to control and reduce litter, and to protect pedestrians from annoyance andinvasion of privacy,. no .person in the business of selling or otherwise QistributingcigaretteS Qr- other 'tobacco or smoking products for commercial purposes, shallin the course of such business, distribute any ci.garet.tes or other tobaccoor smoking products free "to any person on any public: street or sidewalk, or inany public park or playground, or any other pub1.i.c ground, or in any publicbuilding.

Any person who violates this section shall be punished by a fine ofnot less than twenty nor .more than fifty dollars.

Passed to a second reading at the City Council Meeting of May 17, 1982and on or after june 7, 1982 the question comes on passing to be ordained.

ATTEST:- Paul E. Healy, City Clerk.
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In the Year One Thousand, Nine Hundred Eighty-Two

AN ORDINANCE
In amendment to an ordinance formerly entitled "The General Ordinances of theCity of Cambridge" as revised in 1972 and now designated as "The Code of theCity of Cambridge".

Be it ordained by the City Council ol the City of Cambridge as follows:

That Chapter Seventeen entitled "Public Works" is hereby amended by insertingafter section 17-41 the following new section:

Section 17-41A. FREE COMMERCIAL DISTRIBUTION OF SMOKING OR TOBACCO PRODUCTS
PROHIBITED IN PUBLIC PLACES.

In order to avoid obstruction and congestion of public ways and places,to control and reduce litter, and to protect pedestrians from annoyance andinvasion of privacy, no person in the business of selling or otherwise distributingcigarettes or other tobacco or smoking products for commercial purposes, shallin the course of such business, distribute any cigarettes or other tobacco
or smoking products free to any person on any public street or sidewalk, or inany public park or playground, or" any other public ground, or in any publicbuilding.

Any person who violates this section shall be punished by a fine ofnot less than twenty nor more than fifty dollars.

Passed to a second reading at the City Council Meeting of May 17, 1982
and on or after june 7, 1982 the question comes on passing to be ordained.

ATTEST:- Paul E. Healy, City Clerk.
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AN ORDINANCE
In amendment to an ordinance formerly entitled "The Gcnerml 0rdin,"mces nf'" theCity of Cambridge" as revised in l.'j72 and now designated as "The Code of" theCity of Cambridge".

Be it ordained by the City Council of the C;ty of Cambridge as follows:

That Chapter Seventeen entitled "Public Works" i.s hereby amended by insertingafter section 17-41. the following new section:

Section 17-41A. FREE COMMERCIAL DISTRIBUTION OF SMOKING OR TOBACCO PRODUCTSPROHIBITED IN PUBLIC PLACES.

In order to avoid obstruction and congestion of public ways and places,to control and reduce litter, and to protect pedestrians from annoyance andinvasion of privacy, no person in the business of sel.ling or otherwise distributingcigarettes or other tobacco or smoking products for commercial. purposes, shallin the course of such business, distribute any cigarettes or other tobaccoor smoking products free to any person on ar)y publ.i.c street or sidewalk, or inany public park or playground, or any other publ"i.c ground, or in any public !

building.

Any person who violates this section shall. be punished by a fine ofnot less than twenty nor more than fifty dollars.

Passed to a second reading at the City Council Meeting of May 17, 1982and on or after june 7, 1982 the question comes on passing to be ordained.
.

ATTEST:- Paul E. Healy, City Clerk.
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j In the Year One Thousand, Nine Hundred f ighty-TwoH

AN ORDINANCE
In amendment to an or'dinance formerly entitled "The General. Ordinances of"" theCity of Cambridge" as revised in 1972 ar)(j now desi.gna'ted as "The Code of theCity of Cambridge".

Be it ordained by the City Council of the City of Cambridge as follows:

That Chapter Seventeen entitled "Public Works" is hcr'cby :imerided by insertingafter section 17-41. the following new section:
'

Section 17-41A. FREE COMMERCIAL DISTRIBUTION OF SMOKING OR TOBACCO PRODUCTS
PROHIBITED IN PUBLIC PLACES.

In order to avoid obstruction and congcst: 'ion of public ways and places,to control and reduce litter, and to protect pedestrians from annoyance andinvasion of privacy, no person in the business of sel.ling or otherwise distributingcigarettes or other tobacco or smoking products for commercial. purposes, shallin the course of such business, distribute any ci.garet.tes or other tobaccoor smoking products free to any person on :iriy publ.i.c: strcet or sidewalk, or inany public park or playground, or any other publi.c ground, or in any public
, building.
t

Any person who violates this section shaI.L be punished by a fine ofnot less than twenty nor more than fifty dollars.

Passed to a second reading at the City Council Meeting of May 17, 1982and on or after june 7, 1982 the question comes on passing to be ordained.

ATTEST:- Paul E. Healy, City Clerk.
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In the Year One Thousand, Nine Hundred Eighty-Two

ANORDINANCE
In amendment to an ordinance formerly entitled "The General Ordinances of the
City of Cambridge" as revised in 1972 and now designated as "The Code of the
City of' Cambridge".

Beitordainedbythe City Counci/o/ the Cityo/ Cambridgeas follows:

That Chapter Seventeen entitled "Public works" is hereby amended by inserting
af"ter' section 17-41 thc following new section:

Section 17-41A. FREE COMMERCIAL DISTRIBUTION OF SMOKING OR TOBACCO PRODUCTS
PROHIBITED IN PUBLIC PLACES.

In order to avoid obstruction and congestion of public ways and places,
to control and reduce litter, and to protect pedestrians from annoyance and
invasion of privacy, no person in the business of selling or otherwise distributingcigarettes or other tobacco or smoking products for commercial purposes, shall
in the course of such business, distribute any cigarettes or other tobacco
or smoking products free to any person on any public street or sidewalk, or in
any public park or playground, or any other public ground, or in any public
building.

Any person who violates this section shall be punished by a fine of
not less than twenty nor more than'fifty dollars.

Passed to a second reading at the City Council Meeting of May 17, 1982
and on or after June 7, 1982 the question comes on passing to be ordained.

ATTEST:- Paul E. Healy, City Clerk.
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MOTION FOR RECONSIDERATION SUBMITTED BY COUNCILLOR WALTER J. SJILIVAN

May 17, 1982

Date

Council1or Walter Sullivan has notified the City Clerk of his intention to move
Reconsideration of the vOte of the City Council on" May 17, i982 passing to a second
reading "a proposed amendment to" the General Ordinances in Chapter Seventeen entitlCd
"Public Works" by inserting after section 17-4i a section 17-41A entitieci "Free

'

commercial distribution Of smoking or tobacco" products prohibited in i)ublic placeS".

t
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PROPOSED ORDINANCE

Be it ordained by the City Council of the 'City of Cambridke as follows:

That Chapter Seventeen entitled "Public Works" is hereby
amended by inserting after section l7-4l the following section:

Section 17-41A. Free commercial distribution of smoking or
tobacco'-products prohibited in public places.

In order to avoid obstruction and congestion of public ways
and' places, to control and reduce litter, and to protect
pedestrians from annoyance and invasion of privacy, no person in
the business of selling or otherwise distributing cigarettes or
other tobacco or smoking products fOr commercial purposes, shall
in the course of such business, distribute any cigarettes or --

other tobacco or smoking products free to any person on any
public street or sidewalk, or in any public park or playground,
or any other public ground, or in any public building.

Any person who violates this seetion shall be punished.by a
fine of not les,s than twenty nor more than fifty dollars. ,
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PASSED TO A SECOND READIN(j. RECONSIDERATION FILED BY COUNCILLOR WALTER SULLIVAN
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' IN CITY COUNCIL '

COUNCILLOR D. SULLIVAN May 17, 1982

P "

- ORDERED: That the attached propQsed ordinance be passed
" to a second reading.
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C.D. Sullivan order re: Proposed amendment to
the Genera1 Ordinances in 6hapter 17 entitled
"Public Works" "by inserting after section 17-
41 a sUtion 17-41A entitled "FREE COMMERCIAL
DISTRIBUTION CF SMOKING OR TOBACCO PRODUCTS
PRC)HIBItED IN PUBLIC PLACES".
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In City Council, .
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May i7, 1982
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