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StatementSubmitted
by

Eugene Taylor, Ph.D.
98 Clifton St.

Cambridge, Mass.

in Favor of the Buffer Zone Petition on the W. R. Grace Site
10/28/96

Madame Mayor, City Councelors, Neighbors, and representatives of W. R.
Grace. I would like to speak in favor of the petition to establish a 400 foot
buffer zone, and to strongly urge the City Council to pass this motion for the
following three reasons.

I) The buffer zone will effectively prevent the development of a toxic waste
dump for private commercial purposes at the expense of public health and
safety.

2) The working men and woman of North Cambridge have come to you as a
last resort to ask for protection from the indifferent decisions of big business
that directly threaten the lives of their children and that will lead to the
deterioration of their neighbo=
3) Mhke 's buffer zone the centerpiece of an overall plan for the North
Cambridge Alewife area commensurate with a total urban environmental
policy of the future, not the past.

Regarding the first point, we have heard that this is one of three large toxic
waste dumps in a twenty-five mile area, two of which are on the toxic
superfund list and all involving W. R. Grace. We must avoid at all costs
another Wobam, but this time in North Cambridge. Mear.while, we have been
told at previous meetings that 200 truckloads of contaminated soil from this
site were dumped in a lot in Winchester. When asked at one meeting what W.
R. Grace planned to do with additional toxins on the site, they said they would
encase them in concrete and just leave them there. In addition, we were told
that Russell Field, the football field were the children now play, has never
been tested for toxic and cancer causing chemicals. We were told that the
gridlock at Alewife cannot sustain so much as one more additional car and
what was not discussed was the dramatic increase in pollution beyond its
already high levels. We were told that the scientific experts did not really
know about the flow of contaminated ground water onto Clifton St. basements.
We were told that Harvey and Clifton Streets cannot sustain the illegal parking
and getaway traffic, let alone the construction and delivery trucks that this
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project in any form would permanently create both night and day. For six
years we have already had to endure the building of the T and the renovation

of the bridge. Now, we have to contend with the danger of cancer causing air
and water borne contaminants, more pile drivers at 7 am each day, and

' unrestrained commercial traffic in a mixed residential area.

My second point is more serious, however. We were told, for instance,
that there is already an arrangement behind the scenes between the City of
Cambridge and W R Grace to permit development of the site no matter what
the neighbors' objections or concerns. Further, to underscore public distrust,
despite these hearings in City Council,today, at this very minute new banks of
telephone lines are already being laid into the area at the end of Harvey Street
going on to the Grace property, and driveway entrances for big trucks have
recently been cut in the city sidewalks to prepare for construction of a hotel

on the contaminated site directly across from the Rindge Towers. No educated

person can look at these developments, have listened to the clever presentation

of totally inadequate scientific data, or hear the weak and watered down
recommendation of the Planning Board and believe that City Government is
really there to protect working families, if a 'no' is the result of your
deliberations. A vote for the buffer zone is more than just for permanent
protection of the neighborhood. It is a vote to restore public confidence in city
government.

My third point, however, should be the deciding factor. The Planning Board
has admitted that there is no overall scheme to regulate effects of helter-
skelter development now planned by someone else other than themselves for
both Russell Field and the W. R. Grace site. Meanwhile, W. R. Grace, has

shown that they would put at maximum density offices, hotels, stores, a 24 hr
supermarket, and space for 800 cars, if they could, strictly for the profit
motive.

As a viable alternative, at past meetings the neighbors have proposed that
the site be cleaned up and made into park space. That the buffer zone is

,

equivalent to a taking and not simply a zoning restriction, or that tlirning the
entire acreage over to the city would permit any kind of municipal
development at a later date, are interpretations that should not prevent Grace
from responding to the moral principle behind their neighbor's petition. Why
could n't these problems be solved if Grace cleaned up the property, retained
ownership, but developed the total piece as park space in exchange for city and

state tax abatements? More to the point, where is the plan and who is

courageous enough to formulate it that permits each party to get to a 'yes' in
this matter? I urge you to commit yourselves to an overall master plan of the

area that includes the voters' very real and urgent concerns, not excludes
them. Please vote yes for this buffer zone.
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TO: City Council Members

r " - City Clerk's Ofhce
k

' 795 Massachusetts Avenue

, Cambridge, MA 02139

RE: Support of the 400 Foot Open Space Buffer Zone Petition for the W. R. Grace Site in

North Cambridge.

DATE: October 28, 1996.

Dear City Council Members:

' The North Cambridge Community's phone calls, letters, public testimony, and reports,

will not protect the North Cambridge neighborhoods unless the City Council votes YES on the Open Space

Bufi'er Zone Petition for the W. R. Grace Site in North Cambridge. Additionally, we are in full
agreement with the PlanningBoard's statement in it's October 10, 1996 report to the City Council that
"the expeditious submission ofa comprehensive rezoning proposal to the City Council" is in order for.

this area. (p.4) I

The Planning Board's decision on the Community's Open Space Buffer Zone Petition

was unfortunatelynon-responsive to the neighborhood's desire to preserve more natural flood storage,
address issues of site contamination, scale of development, wetlands and habitat, trafffic, hydrological
changes due to MBTA construction, and etc. Instead of commenting directly upon the petition submitted,

the Planning Board presented an insubstantial substitute, in sketch format, at an October 10, 1996 meeting.

Devoid ofdetails relative to the Community's stated concerns, this sketch had literally no community
input, no legal review, and it has yet to be formally explained to the public.

Rather than recommend the neighborhood petition, the Planning Board voted to substitute

a 25 foot landscaped setback. This substitute plan does not even prohibit vehicle access to the Grace Site

from WhittemoreAve., Clifton St., and Harvey St.; and it allows the constructionofhigh density

commercialor industrial development 25 feet from both the CliNon St. and Whittemore Ave. neighborhoods.

The Recent Legal Review from the law firm of Hovey, Urbelis, Fieldsteel & Bailin
relative to the Petition and dated October 17, 1996 falls far short in its understqnding of the many critical
issues whose adverse impacts are mitigatedby the Open Space Buffer Zone Petition. (See also the Report
submitted by the Alewife Study Group dated October 1, 1996 in support of the Petition.)

* With regard to site contamination, the legal review states that "on the evidence
gathered to date

, it does not appear that the proposed open space area is ofprimary,concemwith regard

to contamination."(p. 10) The reviewing attorneys have apparently either not read or not comprehended
the reams ofdocumentation submitted to the Planning Board relative to site contaminationwhich are

contraryto this opinion.

* With regard to trafHc issues, the legal review has paid little heed to the abutting
residential neighborhood's desire to prevent thousands of cars from entering or exiting the site on a daily basis
through those neighborhoods. Vehicular access and egress to the site are expressly restricted by the Petition.

(page 1 of2)
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* With regard to MBTA construction, the legal opinion has apparently not even

S)

, considaed, at a minimum, the hydrological changes to the area or the impact on the flood plain subsequent
' /

' to the MBTA tunnel construction which occurred in the late 1970'S & early 1980'S. It should be restated

. that the MBTA tunnel runs directly under that portion of the proposed Open Space Buffer Zone bordering
the Harvey St. & Clifton St. neighborhoods.

* With regard to natural flood storage, the legal review correctly states, "That
municipalities have authority to enact flood plain zoning bylaws is not to be questioned." (p.6)

However, the reviewing attorney's lack of understanding of flooding and flood plain issues for the

Alewife area in general, and the proposed Open Space Buffer Zone in particular, become readily apparent
in the statement that, "Based on our review of the information provided, it appears that only a small area,

if any, of the 400 foot proposed open space buffer area is within the 100 year flood plain." (p. 6)

In the past week, neighbors abutting the proposed Open Space Buffer Zone have taken hundreds of
photographs documenting the flooding and flood damage which occurred during the recent heavy rain storm.
We have attached one of those photos which shows virtually the entire proposed Open Space Buffer Zone

.

in the Harvey St. & Clifton St. area under several feet ofwater.

Whether the recent heavy rain storm is considered a 30, 40, 50, or 100 year storm,
enactment of the neighborhood's Petition will help to keep this type of flooding & flood damage

from becomingan annual event. We urge the City Council to reject the Planning Board's
substitute, and to vote YES on the neighborhood's 400 foot Open Space Buffer Zone Petition.

. Sincerely yours, , - <V/^;L~ " " ^' n(,sk ,_a ' . '" "j~aC
Lisa Birk

,

el Nogic Peter Cignetti
Co-Chair, Alewife Study Group Co-Chair, Alewife Study Group 5 Theriault Court
20 Columbus Avenue 94 Clifton Street Cambridge, MA
Cambridge, MA 02140 Cambridge, MA 02140 491-6314
354-3295 547-6463

e

(page 2 of 2)
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IC-PUD-IC Amendment Petition
5/13/96 · Pago 1 of 2

Text of Proposed 1C-PUD-IC Zoning Amendment Comment

WHEREAS the neighborhoodof North Cambridgecould be This briefly lays out the rationale

impacted negativelyby inappropriate over-developmentin for amending lC and PUD-IC

the Alewife area; and rules.
%

WHEREAS the zoning protectionsoffered by zoning districts

Industry C, and also the overlying PUD-IC, do not adequately .

protect nearbystreets and homes from undue impact; and ·

WHEREAS current developmentproposalsfor the PUD-IC

developmentabutting Alewife Brook Parkwayare not

corisistentwith the best interests of the adjoining

neighborhood; and

WHEREAS it is the Intent of this Petition and the proposed

Zoning Ordinance amendmentattached to protect low

density residentialareas adjacent to Industry C and/or PUD-

lC Districts from certain developmentprojects (both as-of-

right and by special permit) by establishinga protective Open

Space buffer strip between said residential areas and said
.

projects; ·

r

NOW THEREFORE, we the Undersigned respectfully The main pointof this petition is

petition the Honorable, the City Council of the City of to create a 400 ft wide "Open

Cambridge, to amend the Cambridge Zoning Ordinance as Space"butler strip between the

follows: neighborhood and new
construction within the lC district

or the PUD-IC deve/op/hent
parcel. 1'1nthin this butler strip,

most buildings and uses,

'
includingparking, are prohibited.
To accomplish this, severalparts
of the zoning ordinancemust be
amendedas below...

A In Article 4.000, Use Regulations, add to Special As stated, any part of any lot or
'

ClassificationRules a new Section 4.29 as follows: parcel within 400 ft ofRes A or B

. . . . . . .
zoning is limited to used as .

"4.29 Special Use Limitahons in Industry C Districts allowed in Open Space districts.

For any lot or portionof a lot m an Industry C District In other words, all residential,

thatis located within 400 feet of any Residence A or B. commercialand industrial

Zoning District, only those usespermitted m the Open structures and uses are
prohibited within this 400 ft wide

Space District as set forth in the Section 4.30, Table of bufferstrip. The last sentence
Use Regulations, shall be allowed. Expressly prohibited helps ensure that the open space

are the accessory uses of parking, loading, and bu/ferstrip is not usedfor cars,

vehicular access serving any use prohibited horn Open trucks, or drivewaysrelated to

Space Districts." adjacentdevelopment.

C

P
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IC-PUD-IC Amendment Petition
5/13/96 · Page 2 of 2

B In Section 4.30, Table of Use Regulations, add a new This cross-references from the

.
superscript number 54 to the heading "Ind C" in column Table back to the new buffer strip

fourteen. Additionally, in Section 4.40, Footnotes to the Section 4.29 described in A

"

· Table of Use Regulations, add a new footnote 54 to above.

.
read as follows:

"54. Subject to the provisions of Section 4.29"
0

C In Section 5.34, Industrial Districts, Table 5-4, add a .
This cross-referenceensures that

new footnote (C) in the first column at the seventh line the few structures and uses

"lC". Additionally, in Section 5.34, add a new footnote which ,ate allowed in an Open

(e) to read as follows: Space District — e.g., a municipal

.
'

. .
library — are built to comply with

'le) Notwithstanding the dimensionalrequirements dimensional restrictions
set forth in this.Section 5.34 for Industry C districts, no applicable in the Open Space

structure constructedon a lot or portion of a lot m an DiStrict.

Industry C district thatis located aithirl 400 feet of any
Residence A or B Zoning District shall exceed the

dimensional limitations for the OpenSpace District as

set forth in Section 5.35."
b

D. In Section 13.10, Planned Unit Developmentin,lC This requirement ensures that the

Districts, add a new Section 13.19 to read as follows: 400 ft buf/erstripestablishedfor

. .
the lC zone as above also applies

"13.19 Open Space BufferRequirements in the PUD" to PUD-/C developmentparcels.

ICDistrict Thisprovision is not necessay,

Notwithstanding any use provision or dimensional and maybe deleted from the

" f ·
Ordinance, if the currently

. requirement as set orth elsewhere in this Section 13.10v
pending Bromfieldpetition is

or any developmentparcel or portion of a properly adopted.
"

'" development parcel located within 400 feet of any

.

" Resi(ience B or Residence A Zoning District, only those ,

" uses permitted in the OpenSpace District as set forth in
Table 4.30 shall be permitted, and any structure
constructedshall be subject to the dimensional

" i requirements of the OpenSpace District as set forthm

Section 5.35. Accessory parking, loading, and vehicular

.
access facilities for any use not otherwisepermitted m

,
the Open Space District are expressly prohibited from

'

this buffer strip."

,
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IC-PUD-IC We the undersigned respectfully petition the honorable, the City

' Council of the City of Cambridge, to help protect the residential

Amendment neighborhoods of Ncu1h Cambridge from inappropriate commercial

Petition development by adopting amendments to the Zoning Ordinance in "

conformance with the petition attached hereto.

Sgnatu1"e Pr/ntedname address phone
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" " May 1996 - i-
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' Key In the area marked "lC", the developercan chooseto build to the standards of either
Industrial C zoning, or "PUD-IC" zoning {where "PUD" means a "Planned Unit

B, residential district Developmont" reviewed by the Planning Board). Neither lC nor PUD-IC rules do a good job
C2 residential district of protecting the neighborhood from tall buildings, power equipment and towers, loading
JC industrial district docks, storage and trash containers, and other commerciator industrial elements which

IA-I industrial district could get pushed close to the lot boundary and people's houses.
OS open space district No current development proposal threatens to place nuisance use or construction against

,
the neighborhood, but the zoning rules should be changed to guarantee that no future

m buffer area proposals take advantage of weakness in the law. The 400 ft wide buffer strip proposed by
(open space rules) this petition is about the same width as Russell Field. Within the buffer, the only uses and

construction allowed would be limited to those allowed in Open Space districts.

P'
zoning district Furthermore, the buffer strip could not be used for parking, loading, access or driveways

',
.

boundary servicing commercial pr?perties located to the hunt of the lot.

.
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.
ORDINANCE NO. 1180.

!

FINAL PUBLICATION NO. 2721. FIRST PUBLICATION IN THE CHRONICLE ON OCTOBER 3, 1996.

C','Jj €itp of €anibtibge
Qpe :A : \" r©,

'WIKE pOO¢b

In the Year One Thousand, Nine Hundred NINETY-SIX

AN ORDINANCE
In Amendment to the "Zoning Ordinances of the City of Cambridge."

Be it ordained by the City Council of the Cily of Cambridge as /o//owp

That the Zoning Ordinances of the City of Cambridge is hereby amended as follows:

1A In Article 4.000, Use Regulations, add to Special
I Classification Rules a new Section 4.29 as follows:

,

1

.'°4.29 SpecialUse Limitations inlndustry C Districts.
P

! " For any lot or portion of a lot in an Industry C District
' i thatislocated within400feetof any Residence A or B
' i Zoning District, ody those uses permitted in the Open

! Space District as set forth in the Section 4.30,Table of
{ Use Regulations, shall be allowed. Expressly prohibited

i .

I are the accessory uses of parking, loading, and

,

i vehicular access serving any use prohibited From Open
" ! i Space Districts." This section shall expire six months

,

i', t, L~aftgtjhe..date of enactment..
. __ __ .

~ :m%. ' .. r - " "". T—: - -
, ..

]"
--

" ·'" & In Section 4.30, Table of Use Regulations, add a new
,..-.,..,,,. superscript numSer 54 to the heading "Ind C" in column

.

;"4: :1G"
- - - -- ·--. -L'

' fourteen. Additi(jna||y, in Section 4.40, Footnotes to the
· "= g

. " I.: ;' 'i' ' .Table of Use Regulations, add a neCt footnote 54 to "·

-'":F 7.' -:
!:·· z·E i : ."- : read'as follows:

'^fy"" ' """" "" "T: T ":. "' '" " . t

. --,,,,,,
.I,

. 4 j: :" '., -"54. Subject to the provisions of Section 4.29"
-:5';:'.!, ·' - !Eq"sZ"'e': in'Sectbn 5.34,"1Mijsiria| Districts, Table 5 4, add a
2= i.

"
-

" " 3=' "i" :
' nCN footnotC (e)in the first column at the seventh line-'&i;ia"=" ·

"' ':.";"ZS" : Anc", Additionally, in Section 5.34 add a new footnote -u§[E'""""' ""' %:
· (elj'jiead ?s.followsi' ' · -

'

:;z*e-'-" "
" "jr -"("Z "nG 'tksi giedim"en;iona!

requirements
"-

-2 <;"i' ."' - ' ·1" " euaih iii tlijs.sectiijn5.34 for Industiy C districts, no' Z"'-" t!" "' ' " '

=»
:Yb"j'"4"jucture constiuCted On a lot'orportion of a lot m an" 2" ' "-"'" ' "

.
=@%"Cdistlicttiittjs]o.cated withiii400 feet of any .,. ,:'E, t"--:'-""::. ; a. .,:rReAdencea or BZOiung District shall exceed the

.
'

-. .'7
7?-:'" '.·

·"'
g" ~dae'nsional limitatioiis foP the Open Space District as ."·.: , :"
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. .
D. In Section 13.;0, Fler,nec1 Unit Development in lC

Districts, aid a new Section 13.19 to read as fc!lc',','s:

°'13.19 Open Sµce BufferRequirements in the PLD-
IC District

Not\%ithst2na'ngany use provision or dirnensiorzl
requirement as set forth elsewhere in this Secticn 13.10,

for any developmentparcel or portion of a
'

.
developmentpucel loctited within 400 feet of any
Residence B or Residence A Zoning District, ody those

uses permitted in the Open Space District as set ferth 1,1

Table 4.30 shajlbe pemiitted, and any structure
constructed shM be subjectto the dimensional

requirements of the Open Space Distirict as set forth in
Section 5.35. Accessory parkinj loading, and vehicular

.
access facilities for any use not otherwise permitted in
the Open Sp2ce Districtare expressly prohibited Erom

i thisbuffer strip." This section shall expire six
'

_ -months after the date of enactment.

In City Council October 28, 1996.
Passed to be ordained as amended by a yea and nay
vote: Yeas 7; Nays 2; Absent 0.

Robert Id. Healy, City Manager.

ATTEST:

-
D. Margaret Drury, City Clerk
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IC-PUD-IC Amendment Petition

5/13/96 · Pagg 1 of 2

Text of Proposed IC-PUD-ICZoning Amendment Comment

WHEREAS the neighborhoodof North Cambridge could be This briefly lays out the rationale

impacted negativelyby inappropriate over-development in - for amending lC and PUD-IC

the Alewife area; and rules.
%

WHEREAS the zoning protections offered by zoning districts

Industry C, and also the overlying PUD-IC, do not adequately .

protect nearby streets and homes from undue impact; and 0

WHEREAS current developmentproposals forthe PUD-IC

development abutting Alewife Brook Parkway are not

consistent with the best interests of the adjoining

neighborhood; and

WHEREAS it is the intent of this Petition and the proposed

Zoning Ordinance amendmentattached to protect low

density residentialareas adjacent to Industry C and/or PUD-

lC Districts from certain developmentprojects (both as-of-

right and by special permit) by establishing a protective Open

Space buffer strip between said residential areas and said
.

projects; r

NOW THEREFORE,we the Undersigned respectfully The main pointof this petition iS

petition the Honorable, the City Council of the City of to create a 400 ft wide "Open

Cambridge, to amend the Cambridge Zoning Ordinance as Space"buffer strip between the

follows:
neighborhoodand new
construction within the lC district

or the PUD-/C development
parcel. 1Mthin this bufferstrip,
mostbui/d/ngs and uses,
includingparking, areprohibited.
To accompliSh this, severalparts
of the zoning ordinancemust be
amended as below...

_ A In Article 4.000, Use Regulations, add to Special As stated, any part of any lot or

ClassificationRules a new Section 4.29 as follows:
' parcel within 400 ft of Res A orB

. . . . . .
zoning is limited to used as .

"4.29 Special Use Limitationsin Industry C Dishicts· allowed in Open Space districts.

For any lot or portion of a lot m an Industry C District In other words, all residential,

thatis located within 400 feet of any Residence A or B commercialand industrial

Zoning District, only those uses permitted in the Open
structures and uses are
prohibited within this 400 ft wide

Space District as set forth Ill the Section 4.30, Table of buffer strip. The last sentence

Use Regulations, shall be allowed. Expressly prohibited helps ensure that the open space

are the accessory uses of parking, loading, and bu/ferstrip is not used for cars,

vehicular access serving any use prohibited horn Open trucks, or drivewaysrelated to

Space Districts." adjacentdevelopment

!
'
C

.
,
q



,

H q

IC-PUDJC Amendment Petition
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a In Section 4.30, Table of Use Regulations, add a new This cross-references from the

superscript number 54 to the heading "Ind C" in column Table back to the new buffer strip

fourteen. Additionally, in Section 4.40, Footnotes to the Section 4.29 described in A

Table of Use Regulations, add a new footnote 54 to above.

.
read as follows:

"54. Subject to the provisions of Section 4.29"
6

C. In Section 5.34, Industrial Districts, Table 5-4, add a . This cross-reference ensures that

new footnote (C) in the first column at the seventh line the few structures and uses

"lC". Additionally, in Section 5.34, add a new footnote which ,ate allowed in an Open

(e) to read as follows: Space District — e.g., a municipal
library — are built to comply with

'le) Notwithstanding the dimensionalrequirements dimensional restrictions
set forth in this.Section5.34 for Industry C districts,no applicable in the Open Space

structure constructedon a lot or portion of a lot m an DistriCt.

Industry C district thatislocated within 400 feet of any

Residence A or B Zoning District shall exceed the

dimensional limitations for the Open Space District as

set forth in Section 5.35."
.

D. In Section 13.10, Planned Unit Development injC This requirement ensures that the

Districts, add a new Section 13.19 to read as follows: 400 ft butlerstrip establishedfor

, .
the lC zone as above also applies

"13.19 Open Space BufferRequirements in the PUD" to PUD-/C developmentparcels.

IC District Thisprovision is not neoessay,

Notwithstanding any use provision or dimensional and maybe deleted from the

.
Ordinance, if the currently

requirement as set forth elsewhere in this Section 13.1(j pending Bromfield petition is
for any development parcel or portion of a properly adopted.

" development parcel located within 400 feet of any
'
Residence B or Residence A Zoning District, only those - ,

uses permitted m the Open Space District as set forthm

Table 4.30 shall be pemiitted, and any structure
constructedshall be subject to the dimensional
requirements of the OpenSpace District as set forth in .

Section 5.35. Accessory parking, loading, and vehicular '

.
access facilities for any use not otherwisepermitted in
the Open Space Districtare expressly prohibited from

this buffer strip."

,

·
k

; '
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, IC-PUD-IC Amendment Petition .

,, . PROPOSED OPEN SPACE PROTECTION BUFFER '

" " Mag 1996 '
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Key In the area marked "lC", the developer can choose to build to the standards of either
Industrial C zoning, or "PUD-IC" zoning (where "PUD" means a "Planned Unit

B residential district Development" reviewed by the Planning Board). Neither IC nor PUD-IC mies do a good job
C2 residential district of protCcMg the neighborhood from tall buildings, power equipment and towers, loading
lC industrial district docks, storage and trash containers, and other commercialor industrial elements which

IA-I industrial district could get pushed close to the lot boundary and people's houses.
OS open space district No current development pnoposal threatens to place nuisance USe or construction against

the neighborhood, but the zoning rules should be changed to guarantee that no future

K buffer area proposals take advantage of weakness in the law. The 400 ft wide buffer strip proposed by
(open space rules) this petition is about the same width as Russell Field. Within the buffer, the only uses and

construction allowed would be limited to those allowed in Open Space districts.

, p·~|— zoning district Furthermore, the buffer strip could not be used for parking, loading, access or driveways
', boundary I servicing commercial properties located to the front of the lot.q

q

. .
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RELATIVE TO ZONING

· ' - .
RECEIVED BY ·

·
3

Qhty nf (gatl1bttijgE""°'a" '"Rh"

96 JUL Il PM 4: 29

massachusetts
cAi"iBRIDGE MA.

Office of rhe City Clerk ,

-,:

:j
.

Notice is hereby given that in accordance with the provisions of Chapter 40A, Section
5 of the General Laws, Tercentenary Edition and amendments thereto, that the Committee on
Ordinances, comprised of the entire membership of the City Council, will hold a public hearing

on Thursday, August 1, 1996 at
5:

30 P. M. in the Sullivan Chamber, City Hall, Cambridge,
Massachusetts on a Zoning Petition by Maureen Quinlan, Russell Bromfield, et al,as set forth
in full below.

A. In Article 4.000, Use Regulations, add to Special

ClassificationRules a new Section 4.29 as follows:

."4.29 Special Use Limitations in Industry C Districts.

For any lot or portion of a lot in an Industry C District

thatis located within 400 feet of any Residence A or B

Zoning District, only those uses permitted in the Open

' Space District as set forth in the Section 4.30, Table of

Use Regulations, shall be allowed. Expressly prohibited

are the accessory uses of parking, loading, and

vehicular access serving any use prohibited horn Open

Space Districts."

"i B. In SectioA 4.30, Table of Use Regulations, add a new

, superscript number54 to the heading "Ind C" in column , " , ,

' fourteen. Additionally, in Section 4.40, Footnotes to the

,

Table of Use Regulations, add a neU foOtnote 54 to

read as follows:

"54. Subject to the provisions ofSection 4.29"

C. In Section 5.34, Industrial Districts, Table 5-4, add a

new footnote (C) in the first column at the seventh line

"lC". Additionally, in Section5.34, add a new footnote
(C) to read as follows:

"(c) Notwithstanding the dimensional requirements

set forth in this.Section 5.34 for Jndustiy C districts, no

structure constructedon a lot or portion of a 'lot in an
: Industry C district thatislocated within 400 feet of any
' Residence A or B Zoning District shall exceed the
! dimensional limitationsfor the OpenSpace District as

' set forth in Section 5.35."
0

V

:
V

.
q

q

q



\

P

ktst Pla% Eocl(l



":

':"'"'i'
'.:

;
"t"t"-'",Z't b.'i:

,?='i': ."
. "" " "' ' " "

.. . -.S' .,-.'- -·

.
'

: m

P

" ,5 '
0

t

·6
·

D. In Section 13.10, Planned Unit Development in,lC

· ' Districts, add a new Section 13.19 tQ read as follows: . -

' ' " " "13.19 Open Space BufferRequirements in the PL'D-

IC District

Notwithstanding any use provision or dimensional

. requirement as set forth elsewhere in this Section '13.10,

for any development parcel or portion of a .

developmentparcel located within 400 feet of any
'
Residence B or Residence A Zoning District, only those

uses permitted in the Open Space District as set forth in
!

Table 4.30 shall be permitted, and any structure
1

constructedshall be subject to the dimensional
' requirementsof the Open Space District as set forth in

Section 5.35. Accessory parkin'g, loading, and vehicular

.
access facilities for any use not otherwise permitted in
the Open Space District are expressly prohibited Erom

this buffer strip."

Copies of this petition are on file in the Office of the City Clerk, City Hall, Cambri&e
Massachusetts. " '

.

All persons interested in this matter may appear at this time and be heard.

For the Committee,

Councillor, Francis H. Duehay, '

Chairman. ·
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IC-PUD-IC Amendment Petition
5/13/96 · Page 1 of 2

Text of Proposed IC-PUD-ICZoning Amendment Comment

WHEREAS the neighborhood of North Cambridge could be , This briefly lays out the rationale

impacted negativelyby inappropriate over-development in - for amending lC and PUD-IC

the Alewife area; and rules.
¶P

WHEREAS the zoning protections offered by zoning districts

Industry C, and also the overlying PUD-IC, do not adequately .

protect nearby streets and homes from undue impact; and ·

WHEREAS current developmentproposals for the PUD-IC

developmentabutting Alewife Brook Parkway are not

consistentwith the best interests of the adjoining
neighborhood; and

WHEREAS it is the rntent of this Petition and the proposed

Zoning Ordinance amendmentattached to protect low

density residential areas adjacent to Industry C and/or PUD-

lC Districts from certain developmentprojects (both as-of-

right and by special permit) by establishing a protective Open

Space buffer strip between said residential areas and said
b

projects;
r

NOW THEREFORE,we the Undersigned respectfully The main po/ntof this petition is

petition the Honorable, the City Council of the City of to create a 400 ft wide "Open

Cambridge, to amend the Cambridge Zoning Ordinance as Space"buffer strip betweenthe

follows:
neighborhoodand new
construction within the lC district

or the PUD-IC development
parcel. 1Mthin this bu/ferstrip,
most buildings and uses,
includingparking, are prohibited.
To accomplish this, severalparts
of the zoning ordinancemust be

amended as below...

A In Article 4.000, Use Regulations, add to Special As stated, any part of any lot or

ClassificationRules a new Section 4.29 as follows:
" parcel within 400 ft of Res A orB

"4.29 Special Use Limitationsin Industry C Distri,ts.
zoning is limited to used as

i
'

allowed in Open Space d/str"cts.

For any lot or portion of a lot in an Industry C District In other words, all residential,

that is located within 400 feet of any Residence A cir B commercialand industrial

Zoning District, only those uses permitted m the Open
structures and uses are

. .
prohibited within this 400 ft wide

Space District as set forth in the Section 4.30, Table of buffer strip. The last sentence

Use Regulations, shall be allowed. Expressly prohibited helps ensure that the open space

are the accessory uses of parking, loading, and buffer strip is not used for cars,

vehicular access serving any use prohibited Erom Open trucks, ordrivewaysrelated to

Space Districts." adjacent development.
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IC-PUD-IC Amendment Petition
5/13/96 · Page 2 of 2

B. In Section 4.30, Table of Use Regulations, add a new This cross-references from the

superscript number 54 to the heading "Ind C" in column Table back to the new buffer strip

fourteen. Additionally, in Section 4.40, Footnotes to the Section 4.29 described in A

Table of Use Regulations, add a new footnote 54 to above.

.
read as follows:

"54. Subject to the provisions of Section 4.29"

C. In Section 5.34, Industrial Districts, Table 5-4, add a .' This cross-referenceensures that

new footnote (C) in the first column at the seventh line the few structures and uses

"IC". Additionally, in Section 5.34, add a new footnote which ,a[e allowed in an Open

(e) to read as follows: Space District — eg., a municipal
library — are built to comply with

"(c) Notwithstanding the dimensionalrequirements dimensional restrictions
set forth in this.Section 5.34 for Industry C districts, no applicable in the Open Space

structure constructedon a lot or portion of alot m an District.

Industry C district that is located within 400 feet of any

Residence A or B Zoning District shall exceed the

dimensional limitations for the Open Space District as

set forth m Section 5.35."
.

D. In Section 13.10, Planned Unit Development in,lC This requ/rementensures that the

Districts, add a new Section 13.19 to read as follows: 400 ft bu/ferstr(p establishedfor

. .
the lCzone as above also applies

"13.19 Open Space BufferRequirements in the PUD" to PUD-IC developmentparcels.

ICDistrict Thisprovisjon is not necessay,

Notwithstanding any use provision or dimensional
and may be deleted from the

'. requirement as set forth elsewhere in this Section 13.10 Ordinance; if the currently
' pending B, omfieldpetition is

for any development parcel or portion of a properly adopted.
"'

"

development parcel located within 400 feet of any

Residence B or Residence A Zoning District, only those ,

uses permitted in the OpenSpace District as set forth in
Table 4.30 shall be permitted, and any structure

constructedshall be subject to the dimensional

requirements of the OpenSpace District as set forth in
Section 5.35. Accessory parking, loading, and vehicular

.
access facilities for any use not otherwisepemiitted in ,

the Open Space District are expressly prohibited from

this buffer strip."
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' ' ' IC'PUD-EC We the undersigned respectfully petition the honorable, the City

Council of the City of Cambridge, to help protect the residential

Amendment neighborhoods of North Cambridge from inappropriate commercial

Petition development by adopting amendments to the Zoning Ordinance in

conformance with the petition attached hereto.

Sgnature PRINTED/YAME address Phone
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,, PROPOSED OPEN SPACE PROTECTION BUFFER
May 1996 '
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Key In the area marked "IC", the developer can choose to build to the standards of either
Industrial C zoning, or "PUD-IC" zoning {where "PUD' means a "Planned Unit

B residential district Development" reviewed by the Planning Board). Neither lC nor PUD-IC Mes do a good job
C2 residential district of protecting the neighborhood from tall buildings, power equipment and towers, loading
IC industrial district docks, storage and trash containers, and other commerciat or industrial elements which

IA-I industrial district could get pushed close to the lot boundary and people's houses.
OS open space district No current development proposal threatens to place nuisance use or constructionagainst

the neighborhood, but the zoning rules should be changed to guarantee that no future

K buffer area proposals take advantage of weakness in the law. The 400 ft wide buffer strip proposedby
(open space rules) this pet"Mon is about the same width as Russell Field. Within the buffer, the only uses and

construction allowed would be limited to those allowed in Open Space districts.

. pp zoning district Furthermore, the buffer strip could not be used for parking, loading, access or driveways
""

,.
boundary servicing commercial properties located to the front of the lot. j
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Text of Proposed 1C-PUD-IC Zoning Amendment Comment

WHEREAS the neighborhood of North Cambridge could be This briefly lays out the rationale

impacted negatively by inappropriate over-developmentin for amending lC and PUD-/C

the Alewife area; and rules.

>

WHEREAS the zoning protectionsoffered by zoning districts

Industry C, and also the overlying PUD-IC, do not adequately ,

protect nearby streets and homes from undue impact; and ·

WHEREAS current developmentproposals for the PUD-IC

development abutting Alewife Brook Parkway are not

consistent with the best interests of the adjoining

neighborhood; and

' WHEREAS it is the Intent of this Petition and the proposed ' ·

Zoning Ordinance amendmentattached to protect low

density residential areas adjacent to Industry C and/or PUD-

lC Districts from certain developmentprojects (both as-of-

right and by special permit) by establishinga protective Open

Space buffer strip between said residentialareas and said

projects; '
i

NOW THEREFORE, we the Undersigned respectfully The mainpointof thispetition is .

petition the Honorable, the City Council of the City of to create a 400 ft wide "Open

Cambridge, to amend the Cambridge Zoning Ordinance as Space"bufferstr/p betweenthe

follows:
neighborhoodand new
construction Within the lC district

or the PUD-/C development
parcel. 1Mthin this bufferstrip,
most btn7dingsand uses,

.
includingparking, are,proh/bited
To accomplish this, severalparts
of the zoning ordinancemust be
amendedas below...

A In Article 4.000, Use Regulations, add to Special As stated, any padof any lot or

Classification Rules a new Section4.29 as follows: parcel within 400 ft ofRes A orB

"4.29 SpecialUse Limitationsin Industry C Districts.
zoning is limited to used asr '

allowed in Open Space dist ids.

For any lot or portionof a lot in an Industry C District In other words, all residential,

thatis located within 400 feet of any Residence A or B commercialand industrial

Zoning District, only those uses permitted in the Open structuresand uses are

. .
prohibited within this 400 ft wide

Space District as set forth in the Section 4.30, Table of bufferstrip. The last sentence
Use Regulations, shall be allowed. Expressly prohibited helps ensure that the open space

are the accessory uses of parking, loading, and bufferstnip is not used forcars,

vehicular access serving any use prohibited Rom Open trucks, ordrivewaysrelated to

Space Districts." adjacentdevelopment
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& In Section 4.30, Table of Use Regulations, add a new This cross-referencesfrom the

superscriptnumber 54 to the heading "Ind C" in column Table back to the new buffer strip
.

fourteen. Additionally, in Section 4.40, Footnotes to the Section 4.29 described in A

Table of Use Regulations, add a new footnote 54 to above.

.
read as follows:

"54. Subject to the provisions of Section 4.29"

C. In Section 5.34, industrial Districts, Table 5-4, add a .' This cross-referenceensures that

new footnote (C) in the first column at the seventh line the few structures and uses
"lC". Add itionally, in Section 5.34, add a new footnote which ,ate allowed in an Open

(e) to read as follows: Space District — eg., a municipal

. · 1
library — are built to comply with

'le) Notmthstanding the dimensional requiren ents dimensional restrictions
set forth in this.Section 5.34 for Industry C districts, no applicable in the Open Space

structure constructed on a lot or portionof a lot in an District.
Industry C district that islocated within 400 feet of any
Residence A or B Zoning District shall exceed the

dimensional limitations for the Open Space District as

set forth in Section5.35."
H

D. In Section 13.10, Planned Unit Development injC This requirement ensures that the

Districts, add a new Section 13.19 to read as follows: 400 ft bufferstrip establishedfor

. .
the lC zone as above also applies

"13.19 Open Space Buffer Requirements in the PUD" to PUD-/C developmentparcels.
IC District Thisprovision /S not necessay,

Notwithstanding any use provision or dimensional and may be deleted from the

· f · Ordinance, if the currently
requirement as set orth elsewhere Ill this Section 13JQv

pending Bromfieldpetition is
for any developmentparcel or portionof a properly adopted.

"

,
developmentparcel located within 400 feet of any
Residence B or Residence A Zoning Districjonly those ,

uses permitted in the Open Space District as set forth in
Table 4.30 shall be permitted, and any structure
constructed shall be subject to the dimensional
requirementsof the Open Space District as set forth in
Section S.35. Accessory parking, loading, and vehicular

.
access facilities for any use not otherwisepermitted in

,

the Open Space District are expressly prohibited from
this buffer strip."

:
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q
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' LC-PUD-BC We the undersigned respectfully petition the honorable, the City

Council of the City of Cambridge, to help protect the residential

Amendment neighborhoods of North Can"ibridge from inappropriate commercial

Petition development by adopting amendments to the Zoning Ordinance in

conformancewith the petition attached hereto.
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' Key In the area marked "IC", the developercan choose to build to the standards of either

Industrial C zoning, or "PUD-IC" zoning (where "PUD" means a "Planned Unit
B residential district Development" reviewed by the Planning Board). Neither lC nor PUD-IC rules do a good job

C2 residential district of protecting the neighborhood from tall buildings, power equipment and towers, loacjing
IC industrial district docks, storage and trash containers, and other commercialor industrial elements which

IA-I industrial district could get pushed close to the lot boundary and people's houses.
OS open space district No current development proposal threatens to place nuisance use or construction against

the neighborhood, but the zoning rules should be changed to guarantee that no future

M buffer area proposals take advantage of weakness in the law. The 400 ft wide buffer strip proposed by
(open space rules) this petRion is about the same width as Russell Field. Within the buffer, the only uses and

construction allowed would be limited to those allowed in Open Space districts.

pp zoning district Furthermore, the buffer"strip could not be used for parking, loading, access or driveways
boundary servicing commerc@l properties located to the front of the lot.
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Text of Proposed IC-PUD-ICZoning Amendment Comment

WHEREAS the neighborhoodof North Cambridge could be This briefly lays out the rationale

impacted negatively by inappropriate over-developmentin for amending lC and PUD-/C

the Alewife area; and rules.
%

WHEREAS the zoning protections offered by zoning districts

Industry C, and also the overlying PUD-IC, do not adequately ,

protect nearby streets and homes from undue impact; and 0

WHEREAS current developmentproposals forthe PUD-IC

developmentabutting Alewife Brook Parkway are not

consistentwith the best interests of the adjoining
neighborhood; and

WHEREAS it is the Kitent of this Petition and the proposed

Zoning Ordinance amendmentattached to protect low

density residentialareas adjacent to Industry C and/or PUD-

lC Districts from certain developmentprojects (both as-of-

right and by special permit) by establishinga protective Open

Space buffer strip between said residential areas and said
b

projects; i

NOW THEREFORE, we the Undersigned respectfully The main po/ntof this petibbn is

petition the Honorable,the City Council of the City of to create a 400 ft wide "Open

Cambridge, to amend the Cambridge Zoning Ordinance as Space"buffer strip between the

follows:
neighborhoodand new
construction within the lC district

or the PUD-/C development
parcel. Within this bu/ferstrip,
most buildings and uses,

'
includingparking, are prohibited.
To accomplish this, severalparts
of the zoning ordinancemust be

amended as below...

A In Article 4.000, Use Regulations, add to Special As stated, any pad of any lot or

ClassificationRules a new Section 4.29 as follows: parcel within 400 ft of Res A orB

"4.29 Special Use Limitationsin Industry C Districts.
zoning is limited to used as

/
'

allowed in Open Space dlstr'cts.

For any lot or portion of a lot m an Industry C District In other words, all residential,

thatis located within 400 feet of any Residence A or B commercialand industrial

Zoning District, only those uses permitted m the Open
structures and uses are

.
prohibited within this 400 ft wide

Space District as set forth in the Section 4.30, Table of buffer strip. The last sentence
Use Regulations, shall be allowed. Expressly prohibited helps ensure that the open space

are the accessory uses of parking, loading, and bu//erstrip is not used for cars,

vehicular access serving any use prohibited from Open trucks, or drivewaysrelated to

Space Districts." adjacentdevelopment.
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B. In Section 4.30, Table of Use Regulations, add a new This cross-references from the

superscript number 54 to the heading "Ind C" in column Table back to the new buffer strip

fourteen. Additionally, in Section 4.40, Footnotes to the 'Section 4.29 described in A

Table of Use Regulations, add a new footnote 54 to above.

.
read as follows:

"54. Subject to the provisions of Section 4.29"
0

C. In Section 5.34, Industrial Districts, Table 5-4, add a .
This cross-referenceensures that

new footnote (e) in the first column at the seventh line the few structures and uses

"lC". Additionally, in Section 5.34, add a new footnote which ,ate allowed in an Open

(C) to read as follows: Space District — e.g., a municipal

. .
library — are built to comply with

'le) Notwithstanding the dimensionalrequirements dimensional restrictions
set forth in this.Section 5.34 for Industry C districts, no applicable in the Open Space

structure constructedon a lot or portion of a lot m an District.

Industry C district thatis located within 400 feet of any

Residence A or B Zoning District shall exceed the

dimensional limitations for the Open Space District as

set forthm Section 5.35."
b

D. In Section 13.10, Planned Unit Development in,lC This requirement ensuresthat the

Districts, add a new Section 13.19 to read as follows: 400 ft bufferstrip establishedfor

. .
the lCzone as abc've also applies

"13.19 Open Space BufferRequirements in the PUD" to PUD-/C deve/opmentparce/s.
IC District This provision is not necessay,

Notwithstanding any use provision or dimensional and may be deleted from the

requirement as set forth elsewhere m this Section 13.10
Ordjnance; if the currently

' pending Bi omfieldpetition is
for any developnient parcel or portion of a properly adopted.

" developmentparcel located within 400 feet of any
"

Residence B or Residence A Zoning District, only those "
,

uses permitted m the Open Space District as set forth in
Table 4.30 shall be permitted, and any structure
constructedshall be subject to the dimensional
requirCments of the OpenSpace District as set forth in .

Section 5.35. Accessory parking, loading, and vehicular '

.
access facilities for any use not otherwisepermitted in
the Open Space District are expressly prohibited from

this buffer strip."

'!
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' 1C"PUD-EC We the undersigned respectfully petition the honorable, the City

Council of the City of Cambridge, to help protect the residential
. Amendment neighborhoods ot North Cambridge from inappropriate commercial

Petition development by adQptjng amendments to the Zoning Ordinance in

conformance with the petition attached hereto.

%nature PR/NTEDNAME ADDRESS Phone
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Key In the area marked "IC", the developer can choose to build to the standards of either
Industrial C zoning, or "PUD-IC" zoning (where "PUD" means a "Planned Unit

B residential district Development" reviewed by the Planning Board). Neither IC nor PUDJC mies do a good job
C2 tesidential district of protecting the neighborhood from tall buildings, power equipment and towers, loading
lC industrial district docks, storage and trash containers, and other commercialor industrial elements which

IA-I industrial district could get pushed close to the lot boundary and people's houses.
OS open space district No current development proposal threatens to place nuisance use or construction against

the neighborhood, but the zoning rules should be changed to guarantee that no future

® buffer area proposals take advantage of weakness in the law. The 400 ft wide buffer strip proposedby
(open space rules) this petition is about the same width as Russell Field. Within the buffer, the only uses and

construction allowed would be limited to those allowed in Open Space districts.
pt ~— zoning district Furthermore, the buffer strip could not be used for parking, loading, access or driveways

boundaty i servicing commercial properties located to the front of the lot.
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Text of Proposed IC-PUD-IC Zoning Amendment Comment

WHEREAS the neighborhood of North Cambridge could be This briefly lays out the rationale

impacted negatively by inappropriate over-development in for amending lC and PUD-IC .

'

the Alewife area; and rules.
%

WHEREAS the zoning protections offered by zoning districts

Industry C, and also the overlying PUD-IC, do not adequately ,

protect nearby streets and homes from undue impact; and ·

WHEREAS current development proposalsfor the PUD-IC

development abutting Alewife Brook Parkway are not

consistent with the best interests of the adjoining
neighborhood; and

WHEREAS it is the Intent of this Petition and the proposed

Zoning Ordinance amendment attached to protect low

density residential areas adjacent to Industry C and/or PUD-

lC Districts from certain development projects (both as-of-

tight and by special permit) by establishinga protective Open

Space buffer strip between said residentialareas and said
.

projects;
r

NOW THEREFORE, we the Undersigned respectfully The main pointof this petition is

petition the Honorable, the City Council of the City of to create a 400 ft wide "Open

Cambridge, to amend the Cambridge Zoning Ordinanceas Space"bufferstrip between the

follows: neighborhoodandnew
constructionwithin the lC district

or the PUD-/Cdevelopment
parcel. 1Mthih this bu/ferstrip,
most buildingsand uses,
includingparking, are prohibited.
To accomplish this, severalparts
of the zoning ordinance must be

amendedas below...

A In Article 4.000, Use Regulations, add to Special As stated, any part of any lot or

Classification Rules a new Section4.29 as follows: parcel within 400 ft ofRes A orB

"4.29 SpecialUse Limitationsin Industry C Districts.
zoning is limited to used asr

t
'

'

allowed in Open Space dist ic s.

For any lot or portion of a lot m an Industry C District In other words, all residential,

that is located within 400 feet of any Residence A or B commercialand industrial

Zoning District, only those uses permitted in the Open structuresand uses are
i 'prohibited within this 400 ft w"de

Space District as set forth in the Section 4.30, Table of buffer strip. The last sentence '

Use Regulations, shall be allowed. Expressly prohibited helps ensure that the open space

are the accessoryuses of parking, loading, and bufferstr(p is not usedfor cars,

vehicular access serving any use prohibited Rom Open trucks, or drivewaysrelated to

Space Districts." adjacentdevelopment.
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B. In Section 4.30, Table of Use Regulations, add a new This cross-referencesfrom the

superscriptnumber 54 to the heading "Ind C" in column Table back to the new buffer strip

fourteen. Additionally, in Section 4.40, Footnotes to the Sect/on 4.29 described in A

Table of Use Regulations, add a new footnote 54 to above.

.
read as follows:

"54. Subject to the provisionsof Section 4.29"

C. In Section 5.34, Industrial Districts, Table 5-4, add a .' This cross-referenceensures that

new footnote (C) in the first column at the seventh line the few structures and uses

"lC". Additionally, in Section 5.34, add a new footnote which ,a[e allowed in an Open

(C) to read as follows: Space District — e.g., a municipal
library — are built to comply with

"(c) Notwithstanding the dimensionalrequirements dimensional restrictions

set forth in this.Section 5.34 for Industry C districts, no applicable in the Open Space

structure constructed on a lot or portionof alot in an District.

Industry C district thatis located within 400 feet of any
Residence A or B Zoning District shall exceed the

dimensional limitations for the OpenSpace District as

set forth in Section 5.35."
b

D. In Section 13.10, Planned Unit Developmentin,lC This requ/rementensures that the

Districts, add a new Section 13.19 to read as follows: 400 ft buffer strip established for

. .
the lCzone as above also applies

"13.19 Open Space Buffer Requirements in the PUD" to PUD-IC deve/opmentparcels.
IC District This proviSion is not necessay,

Notwithstanding any use provision or dimensional
and may be deleted from the

requirement as set forth elsewhere in this Section 13.10
Ord/nance: if the currently

' pending Bi omfieldpetition is
for any developmentparcel or portion of a properly adopted.

" developmentparcel located within 400 feet of any
Residence B or ResidenceA Zoning District, only those ,

uses permitted m the Open Space District as set forth in
Table4.30 shall be pemUtted, and any structure
constructed shall be subject to the dimensional
requirementsof the OpenSpace District as set forth in
Section 5.35. Accessory parking, loading, and vehicular

"

.

.
access facilities for any use not otherwisepermitted m

the Open Space District are expressly prohibited Rom

this buffer strip."
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' ZC-PUD-EC We the undersigned respectfully petition the honorable, the City

Council of the City of Cambridge, to help protect the residential

Ame6dment neighborhoodsof North Carnbricige from inappropriate commercial

Petition development by adQptjng amendments to the Zoning Ordinance in

conformancewith the petition attached hereto.

SgnatuTe Printedname address Phone
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Key In the area marked "IC", the developer can choose to build to the standards of either
'

Industrial C zoning, or "PUD-IC" zoning (where "PUD" means a "Planned Unit
B residential district Development" reviewed by the Planning Board). Neither lC nor PUD-IC rules do a good job

C2 residential district ot protecting the neighborhood from tali buildings, powerequipment and towers, loading
lC industrial district docks, storage and trash containers, and other commercialor industrial elements which

IA-I industrial district could get pushed close to the lot boundary and people's houses,
OS open space district No current development proposal threatens to place nuisance use or construction against

the neighborhood, but the zoning rules should be changed to guarantee that no future

ya buffer area proposals take advantage of weakness in the law. The 400 ft wide buffer strip proposed by
(open space rules) this petition is about the same width as Russell Field. Within the buffer, the only uses and

construction allowed would be limited to those allowed in Open Space districts.

_ pp zoning district Furthermore, the buffer strip could not be used for parking, loading, access or driveways: ., boundary servicing commercial properties bcated to the front of the lot..' K.
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,

Text of Proposed IC-PUD-IC Zoning Amendment Comment

WHEREAS the neighborhood of North Cambridge could be This briefly lays out the rationale

impacted negatively by inappropriate over-developmentin for amending lC and PUD-IC

the Alewife area; and rules.
%

WHEREAS the zoning protections offered by zoning districts

Industry C, and also the overlying PUD-IC, do not adequately ,

protect nearby streets and homes from undue impact; and 0

WHEREAS current developmentproposals forthe PUD-IC

development abutting Alewife Brook Parkwayare not

consistent with the best interests of the ad joining
neighborhood; and

WHEREAS it is the intent of this Petition and the proposed

Zoning Ordinance amendmentattached to protect low

density residential areas adjacent to Industry C and/or PUD-

lC Districts from certain developmentprojects (both as-of-

right and by special permit) by establishing a protective Open

Space buffer strip between said residential areas and said
.

projects; f

NOW THEREFORE,we the Undersigned respectfully The main point of this petition is

petition the Honorable, the City Council of the City of to create a 400 ft wide "Open

Cambridge, to amend the Cambridge Zoning Ordinance as Space"bufferstr(o between the

follows:
neighborhoodand new
construction within the lC district

or the PUD-/C development
parcel. 1Mthh this bufferstrip,
most buildings and uses,
includingparkinq,. are prohibited.
To accomplish this, severalparts
of the zoning ordinancemust be
amended as below...

A In Article 4.000, Use Regulations, add to Special As stated, any part ofany lot or

ClassificationRules a new Section 4.29 as follows: parcel within 400 ft of Res A or B

"4.29 Special Use Limitationsin Industry C Districts.
zoning is limited to usedasr '

a//owedin Open Space dist ids.

For any lot or portionof a lot in an Industry C District In other words, all residential,

thatis located within 400 feet of any Residence A or B commercialand industrial

Zoning District, only those uses permitted m the Open structures and uses are

.
prohibited within this 400 ft wide

Space District as set forth Ill the Section 4.30, Table of buffer strip. The last sentence
Use Regulations, shall be allowed. Expressly prohibited helps ensure that the open space

are the accessory uses of parking, loading, and bufferstrip is not used for cars,

vehicular access serving any use prohibited Rom Open trucks, or drivewaysrelated to

Space Districts." adjacentdevelopment.
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B. In Section 4.30, Table of Use Regulations, add a new This cross-references from the

superscript number 54 to the heading "Ind C" in column Table back to the new buffer strip

fourteen. Additionally, in Section 4.40, Footnotes to the Section 4.29 described in A

Table of Use Regulations, add a new footnote 54 to above.

.
read as follows:

"54. Subject to the provisions ofSection 4.29°'
0

C. In Section 5.34, Industrial Districts, Table 5-4, add a . This cross-referenceensures that

new footnote (C) in the first column at the seventh line the few structures and uses

"lC". Additionally, in Section 5.34, add a new footnote which ,ate allowed in an Open

(C) to read as follows: Space District — e.g., a municipal

. · ,
library — are built to comply with

"(c) Notwithstanding the dimensionalrequiren ents dimensional restrictions
set forth iji this.Section 5.34 for Industry C districts, no applicable in the Open Space

structure constructedon a lot or portion of a lot in an District.

Industry C district thatislocated within 400 feet of any
Residence A or B Zoning District shall exceed the

dimensional limitations for the OpenSpace District as

set forth m Section 5.35."
D

D. In Section 13.10, Planned Unit DevelopmentinjC This requirement ensuresthat the

Districts, add a new Section 13.19 to read as follows: 400 ft bufferstiip establishedfor

. .
the lC zone as above also applies

"13.19 Open Space BufferRequirements in the PUD" to PUD-IC developmentparcels.

IC District Thisprovision is not necessay,

Notwithstanding any use provision or dimensional and may be deleted from the

. requirement as set forthelsewhere m this Section 13.10, Ordi7ance: if the currently

for any developmentparcel or portion of a
pendbg Bi omfie/dpetition is

"" developmentparcel located within 400 feet of any
properly adopted.

"

Residence B or ResidenceA Zoning District, only those ,

uses permitted in the Open Space District as set forth in
Table 4.30 shall be permitted, and any structure
constructedshall be subject to the dimensional

; requirements of the OpenSpace District as set forth in
Section 5.35. Accessory parking, 1oading,'and vehicular

.
access facilities for any use not otherwisepermitted m

i
" the Open Space District are expressly prohibited Hom

this buffer strip."
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' ' SC-PUD-1C We the undersigned respectfully petition the honorable, the City

Council of the City of Cambridge, to help protCct the residential

_ Amendment neighborhoods ot North Catnbridge from inappropriate commercial

Petition development by adopting amendments to the Zoning Ordinance in

conformance with the petition attached hereto.
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Key In the area marked "lC", the developer can choose to build to the standards of either
Industrial C zoning, or "PUD-IC" zoning (where "PUD" means a "Planned Unit

B residential district Devebpment'° reviewed by the Planning Board). Neither lC nor PUD-IC rules do a good job
C2 residential district of protecting the neighborhood from tall buildings, power equipment and towers, loading
lC industrial district docks, storage and trash containers, and other commercialor industrial elements which

IA·1 industrial district could get pushed close to the lot boundary and people's houses.
OS open space district No current development proposal threatens to place nuisance use or construction against

. .
the neighborhood, but the zoning rules should be changed to guarantee that no future

® buffer area proposals take advantage of weakness in the law. The 400 ft wide buffer strip proposed by
(open space rules) ' this petition is about the same width as Russell Field. Within the buffer, the only uses and

construction allowed would be limited to those allowed in Open Space districts.

, pp zoning district Furthermore, the buffer stiip could not be used for parking, loading, access or driveways
boundary servicing commercial properties located to the front of the lot.
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IC-PUD-IC AmendmCnt Petition
5/13/96 · Page 1 of 2

Text of Proposed IC-PUD-IC Zoning Amendment Comment

WHEREAS the neighborhood of North Cambridgecould be This briefly lays out the rationale

impacted negatively by inappropriate over-development in for amending lC and PUD-IC

the Alewife area; and rules.
%

WHEREAS the zoning protections offered by zoning districts

Industry C, and also the overlying PUD-IC, do not adequately .

protect nearby streets and homes from undue impact; and ·

WHEREAS current development proposalsforthe PUD-IC

development abutting Alewife Brook Parkway are not

consistentwith the best interests of the adjoining
neighborhood; and

WHEREAS it is the Intent of this Petition and the proposed

Zoning Ordinance amendmentattached to protect low

density residential areas adjacent to Industry C and/or PUD-

lC Districts from certain developmentprojects (both as-of-

right and by special permit) by establishinga protective Open

Space buffer strip between said residentialareas and said
.

projects; r

NOW THEREFORE,we the Undersigned respectfully The main pointof this petition is

petition the Honorable, the City Council of the City of to create a 400 ft wide °'Open

Cambridge, to amend the Cambridge Zoning Ordinanceas Space"bufferstr(p between the

follows:
neighborhoodand new
construction within the lC district

or the PUD-/C development
parcel. Within this bufferstrip,
most buildingsand uses,

,
includingparking, are prohibited.

To accomplish this, severalparts
of the zoning ordinance must be
amendedas below...

A In Article 4.000, Use Regulations, add to Special As stated, any part of any lot or

Classification Rules a new Section4.29 as follows: parcel within 400 ft of ResA orB

"4.29 Special Use Limitationsin Industry C Districts.
zoning is limited to used as

/

'

allowed in Open Space d/str'cts.

For any lot or portionof a lot m an Industry C District In other words, all residential,

thatis located within 400 feet of any Residence A or B commercialand industrial

Zoning District, only those uses permitted m the Open
structures and uses are

.
prohibited within this 400 ft wide

Space District as set forth Ill the Section 4.30,Table of buffer strip. The last sentence

Use Regulations, shall be allowed. Expressly prohibited helps ensure that the open space

are the accessory uses of parking, loading, and bu/ferstrip is not usedfor cars,

vehicular access serving any use prohibited Hom Open trucks, or drivewaysrelated to

Space Districts." adjacentdevelopment.
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IC-PUD-IC Amendment Petition
5/13,/96 · Page 2 of 2

B. In Section 4.30, Table of Use Regulations, add a new This cross-references from the

superscript number 54 to the heading "Ind C" in column Table back to the new buffer strjp

fourteen. Additjonaljy, in Section 4.40, Footnotes to the Section 4.29 described in A

Table of Use Regulations, add a new footnote 54 to above.

.
read as follows:

"54. Subject to the provisions of Section 4.29"

C. In Section 5.34, Industrial Districts, Table 5-4, add a .' This cross-referenceensures that

new footnote (e) in the first column at the seventh line the few structures and uses

"lC". Additionally, in Section 5.34, add a new footnote which ,a{e allowed in an Open

(e) to read as follows:
' Space District — e.g., a municipal

. . .
library — are built to comply with

"(C) Notwithstanding the dimensionalrequirements dimensional restrictions
set forth in this.Section 5.34 for Industry C districts, no applicable in the Open Space

structure constructed on a lot or portion of a lot in an District.

Industry C district that islocated within 400 feet of any
Residence A or B Zoning District shall exceed the

dimensional limitations for the Open Space District as

set forth in Section 5.35."
W

D. in Section 13.10, Planned Unit Development injC This requirement ensures that the

Districts, add a new Section 13.19 to read as follows: 400 ft bufferstrjpestablishedfor

. .
the lCzone as above also applies

"13.19 Open Space Buffer Requirements in the PUD" to PUD-IC developmentparcels.

IC District This provision is notnecessay,

Notwithstanding any use provision or dimensional and maybe deleted from the

.
- .

Ordinance, if the currently
requirement as set forth elsewhere in this Section 13.101

pending Bromfieldpetition is
for any developmentparcel or portion of a properly adopted.
developmentparcel located within 400 feet of any

Residence B or Residence A Zoning District, only those '
,

uses permitted in the OpenSpace District as set forth in
Table 4.30 shall be permitted, and any structure
constructedshall be subject to the dimensional

requirementsof the OpenSpace District as set forth in
Section 5.35. Accessory parking, loading, and vehicular

.
access facilities for any use not otherwisepermitted m

the Open Space District are expressly prohibited Hom

this buffer strip."
'
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' Ic-pud-ec We the undersigned respectfully petition the honorable, the City

Council of the City of Cambridge, to help protect the residential

Amendment neighborhoods of Ncii1h Cambridjje from inappropriate commercial

Petition development by adopting amendments to the Zoning Ordinance in

conformance with the petition attached hereto.
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Key In the area marked "lC", the developer can choose to build to the standards of either
Industrial C zoning, or "PUD-IC" zoning (where "PUD" means a "Planned Unit

B tesidential district Development" reviewed by the Planning Board). Neither lC nor PUD-IC mies do a good job
C2 residentia| district of protecting the neighborhood from tall buildings, power equipmentand towers, loading
lC industrial district docks, storage and trash containers, and other commercialor industrial elements which

IA-I industrial district could get pushed close to the lot boundary and people's houses.
OS open space district No current development proposal threatens to place nuisance use or construction against

the neighborhood, but the zoning rules should be changed to guarantee that no future

m buffer area proposals take advantage of weakness in the law. The 400 ft wide buffer strip proposed by
(open space rules) this petition is about the same width as Russell Field. Within the buffer, the only uses and

construction allowed would be limited to those allowed in Open Space districts.

P·
zoning district Furthermore, the buffer strip could not be used for parking, loading, access or driveways
boundary servicing commercial properties located to the front of the lot. ·
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Text of Proposed 1C-PUD-IC Zoning Amendment Comment

WHEREAS the neighborhoodof North Cambridge could be This briefly lays out the rationale

impacted negatively by inappropriate over-development in for amending lC and PUD-/C

the Alewife area; and rules.

B

WHEREAS the zoning protections offered by zoning districts

Industry C, and also the overlying PUD-IC, do not adequately ,

protect nearbystreets and homes from undue impact; and 0

WHEREAS current developmentproposals for the PUD-IC

developmentabutting Alewife Brook Parkway are not

consistentwith the best interestsof the adjoining
neighborhood; and

WHEREAS it is the intent of this Petition and the proposed

Zoning Ordinance amendmentattached to protect low

density residentialareas adjacent to Industry C and/or PUD-

lC Districts from certain developmentprojects (both as-of-

right and by special permit) by establishing a protective Open

Space buffer strip between said residential areas and said
Z

projects; t

NOW THEREFORE, we the Undersigned respectfully The main point of this petition is

petition the Honorable, the City Council of the City of to create a 400 ft wide "Open

Cambridge, to amend the Cambridge Zoning Ordinance as Space"buffer strip between the

follows:
- neighborhoodand new

construction within the lC district
.

or the F'UD-/Cdevelopment
parcel. 14qthin this bufferstrip,
most buildings and uses,

'
includingparking, are prohibited.
To accomplish this, severalparts
of the zoning ordinancemust be

amended as below...

, A In Article 4.000, Use Regulations, add to Special As stated, any part of any lot or

Classification Rules a new Section 4.29 as follows: parcel within 400 ft of Res A or B

"4.29 Special Use Limitationsin Industry C Districts.
zoning is limited to used asr '

allowed in Open Space dist lets.

For any lot or portion of a lot in an Industry C District In other words, all residential,

thatis located within 400 feet of any Residence A or B commercialand industrial

Zoning District, only those uses permitted in the Open structures and uses are

. .
prohibited within this 400 ft wide

Space District as set forth Ill the Section 4.30, Table of buffer strip. The last sentence

Use Regulations,shall be allowed. Expressly prohibited helps ensure that the open space

are the accessory uses of parking, loading, and bufferstrip is not used for cars, '

vehicular access serving any use prohibited from Open trucks, ordriveways related to

' ' Space Districts." adjacentdevelopment
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& In Section 4.30, Table of Use Regulations, add a new This cross-references from the

superscriptnumber 54 to the heading "Ind C" in column Table back to the new buffer striP

fourteen. Additionally, in Section 4.40, Footnotes to the Section 4.29 described in a
Table of Use Regulations, add a new footnote 54 to above.

.
read as follows:

"54. Subject to the provisions ofSection4.29"
0

C. In Section 5.34, Industrial Districts, Table 5-4, add a . This cross-referenceensures that

new footnote (C) in the first column at the seventh line the few structures and uses

"IC". Additionally, in Section 5.34, add a new footnote which ,a{e allowed in an Open

(e) to read as follows: Space District — e.g., a muniaPai

. .
library — are built to comply with

'le) Notwithstanding the dimensionalrequirements dimensional restrictions
set forth in this.Section 5.34 for Industry C districts,no applicable in the Open Space

"structureconstructedon a lot or portion of a lot in an DiStriCt.

Industry C district thatis located within 400 feet of any
Residence A or B Zoning District shall exceed the

dimensional limitations for the Open Space District as

set forth m Section 5.35."
t

D. In Section 13.10, Planned Unit Development injC This requirementensures that the

Districts, add a new Section 13.19 to read as follows: 400 ft bufferstiip established for

, .
the lCzone as above also applies

"13.19 Open Space BufferRequirements in the PUD" to PUD-/C deve/opmentparcels.
IC District This proviSion is not neoessay

Notwithstanding any use provision or dimensional and may be deleted from the

. .
Ordinance, if the currently

. requirement as set forth elsewhere in this Section 13.10·
pending Bromfieldpetition is

or any developmentparcel or portion of a properly adopted.
"" developmentparcel located within 400 feet of any

.
Residence B or Residence A Zoning District, only those -

,

uses permitted m the Open Space District as set forth in
Table 4.30 shall be pemiitted, and any structure
constructedshall be subject to the dimensional
requirements of the Open Space District as set forth in .

Section 5.35. Accessory parking, loading, and vehicular
'

.
access facilities for any use not otherwisepermitted in
the Open Space District are expressly prohibited from

this buffer strip."

1
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SC-PUD-6C We the undersigned respectfully petition the honorable, the City
Council of the City of Cambridge, to help protect the residential

Amendment neighborhoods of North Cambridge from inappropriate commercial

Petition development by adopting amendments to the Zoning Ordinance in

conformance with the petition attached hereto.

%nature PRINTEDNAME ADDRESS Phone
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Key In the area marked "lC", the developer can choose to build to the standards of either
Industrial C zoning, or "PUD-IC" zoning (where "PUD" means a "Planned Unit

B residential district Development" reviewed by the Planning Board). Neither IC nor PUD-IC rules do a good job
C2 residential district of protecting the neighborhood from tall buildings, power equipment and towers, loading
lC industrial district docks, storage and trash containers, and other commercialor industrial elements which

IA-I industrial district could get pushed close to the lot boundary and people's houses.
OS open space district No current development proposal threatens to place nuisance use or constructionagainst

the neighborhood, butthe zoning rules should be changed to guarantee that no future
Wbuffer area proposals take advantage of weakness in the law. The 400 ft wide buffer strip proposed by

(open space rules) this petition is about the same width as Russell Field. Within the buffer, the only uses and
construction allowed would be limited to those allowed in Open Space districts.

Pt zoning district Furthermore, the buffer strip could not be used for parking, loading, access or driveways
"

...
boundary i servicing commercial properties located to the fmnt of the lot.

·
...
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IC-PUD-IC Amendment Petition
5/13/96 · Page 1 of 2

Text of Proposed IC-PUD-IC Zoning Amendment Comment

WHEREAS the neighborhood of North Cambridgecould be This briefly lays out the rationale

impacted negatively by inappropriate over-developmentin for amending lC and PUD-IC

the Alewife area; and rules.
%

WHEREAS the zoning protections offered by zoning districts

Industry C, and also the overlying PUD-IC, do not adequately .

protect nearby streets and homes from undue impact; and P

WHEREAS current developmentproposals forthe PUD-IC

developmentabutting Alewife Brook Parkway are not

consistentwith the best interests of the adjoining
neighborhood; and

WHEREAS it is the Intent of this Petition and the proposed

Zoning Ordinanceamendmentattached to protect low

density residential areas adjacent to Industry C and/or PUD-

lC Districts from certain developmentprojects (both as-of-

right and by special permit) by establishing a protective Open

Space buffer strip between said residential areas and said
.

projects;
r

NOW THEREFORE,we the Undersigned respectfully The main pointof this petition is

petition the Honorable, the City Council of the City of to create a 400 ft wide "Open

Cambridge, to amend the Cambridge Zoning Ordinance as Space" buffer strip between the

follows: neighborhood and new

,
construction within the lC diStrict

or the PUD-/C development
parcel. 1Mthin this bufferstrip,
most buildings and uses,
includingparking are prohibited.
To acampljsh this, severalparts
of the zoning ordinancemust be

amended as below...

A In Article 4.000, Use Regulations, add to Special As stated, any part of any lot or

ClassificationRules a new Section 4.29 as follows: parcel within 400 ft of Res A or B

"4.29 Special Use Limitationsin Industry C Distri,ts.
zonihg is limited to usedasr '

allowed in Open Space dist icts.

For any lot or portionof a lot in an Industry C District In other words,
:

l/ residential,

thatis located within 400 feet of any Residence A or B commercial and hdustrial

Zoning District, only those uses permitted m the Open structures and uses are
prohibited within this 400 ft wide

Space District as set forth in the Section 4.30, Table of buffer strip. The last sentence
Use Regulations, shall be allowed. Expressly prohibited helps ensure that the open space

are the accessory uses of parking, loading, and butler strip is not used for cars,

vehicular access serving any use prohibited Hom Open trucks, or drivewaysrelated to

Space Districts." adjacent development.

I
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IC-PUD-IC Amendment Petition
5/13/96 · Page 2 of 2

& In Section 4.30, Table of Use Regulations, add a new This cross-references from the

superscript number 54 to the heading "Ind C" in column Table back to the new buffer strip

.
fOurteen. Additionally, in Section 4.40, Footnotes to the Section 4.29 described in A

Table of Use Regulations, add a new footnote 54 to above.

.
read as follows:

"54. Subject to the provisions of Section 4.29"

C. In Section 5.34, Industrial Districts, Table 5-4, add a .' This crOss-reference ensures that

new footnote (C) in the first column at the seventh line the few structures and uses

"lC". Additionally, in Section 5.34, add a new footnote which ,a£e allowed in an Open

(C) to read as follows: Space District — eg., a municipal

. .
library — are built to comply with

'le) Notwithstanding the dimensionalrequirements dimensional restrictions
set forth in this.Section 5.34 for Industry C districts, no applicable in the Open Space

structure constructedon a lot or portion of a lot in an DistriCt.

Industry C district that is located within 400 feet of any
Residence A or B Zoning District shall exceed the

dimensional limitations for the OpenSpace District as

set forth in Section 5.35."
b

D. in Section 13.10, Planned Unit Development injC This requirement ensures that the

Districts, add a new Section 13.19 to read as follows: 400 ft bufferstripestablishedfor

"13.19 Open Space BufferRequirements in the PUD.
the lCzone as above also app,lies

to PUD-IC developmentparce/s.

IC District Thisprovision i3 not necessay,

Notwithstanding any use provision or dimensional and maybe deleted from the

requirement as set forth elsewhere in this Section 13.10
Ord/nance; if the currently

' pendihg Bi omfield petition is
for any developmentparcel or portion of a properly adopted. '

-

" development parcel located within 400 feet of any
" Residence B or Residence A Zoning District, only those ' ,

uses permitted in the Open Space District as set forth in
Table 4.30 shall be permitted, and any structure
constructedshall be subject to the dimensional

" requirements of the OpenSpace District as set forth in
Section 5.35. Accessory parking, loading, and vehicular

.
access facilities for any use not otherwisepermitted in
the Open Space District are expressly prohibited from
this buffer strip."

'!
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2C,MJD-IC We the undersigned respectfully petition the honorable, the City

' Council of the City of Cambridge, to help protect the residential

Amendment neighborhoods ot North Cambridge from inappropriate commercial

Petition development by adopting amendments to the Zoning Ordinance in

conformance with the petition attached hereto.

%nature PFUNTEDNAME ADDRESS PHONE
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Key In the area marked "lC", the developercati choose to build to the standards of either
Industrial C zoning, or "PUD-IC" zoning (where "PUD" means a "Planned Unit

B residential district Development" reviewed by the Planning Board). Neither lC nor PUD-IC mies do a good job
C2 residential district of protecting the neighborhood from tall buildings, power equipment and towers, loading
lC industrial district docks, storage and trash containers, and other commercialor industrial elements which

IA-I industrial district could get pushed close to the lot boundary and people's houses.
OS open space district No current development proposal threatens to place nuisance use or construction against

,
the neighborhood, but the zoning rules should be changed to guarantee that no future

W buffer area proposals take advantage of weakness in the law. The 400 ft wide buffer strip proposed by
(open space rules) this petition is about the same width as Russell Field. Within the buffer, the only uses and

construction allowed would be limited to those allowed in Open Space districts.

_
Pf zoning district Furthermore, the buffer strip coUld not be used for parking, loading, access or driveways

".'-,., ' boundary servicing commercial properties located to the front of the lot.
.F,
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IC-PUD-IC Amendment Petition
5/13/96 · Page 1 of 2

Text of Proposed 1C-PUD-IC Zoning Amendment Comment

WHEREAS the neighborhood of North Cambridge could be This briefly lays out the rationale

impacted negatively by inappropriate over-developmentin for amending lC and PUD-IC

the Alewife area; and rules.
%

WHEREAS the zoning protections offered by zoning districts

Industry C, and also the overlying PUD-IC, do not adequately .

protect nearby streets and homes from undue impact; and a

WHEREAS current developmentproposalsforthe PUD-IC

development abutting Alewife Brook Parkwayare not

consistent with the best interests of the adjoining

.
neighborhood; and

WHEREAS it is the Intent of this Petition and the proposed

Zoning Ordinance amendmentattached to protect low

density residential areas adjacent to Industry C and/or PUD-

lC Districts from certain developmentprojects (both as-of-

right and by special permit) by establishinga protective Open

Space buffer strip between said residential areas and said
.

projects; i

NOW THEREFORE,we the Undersigned respectfully The mainpointof this petition is

petition the Honorable, the City Council of the City of to create a 400 ft wide "Open

Cambridge, to amend the Cambridge Zoning Ordinance as Space"buffer strip between the

follows:
neighborhoodandnew
construction within the lC district

or the PUD-/Cdevelopment
parceL 1Mthin thiS bu/ferstrip,
most buildingsand uses,
includingparking, are prohibited.

"

To accomplish this, severalparts '

of the zoning ordinance must be
amendedas below...

A In Article 4.000, Use Regulations, add to Special As stated, any part of any lot or

Classification Rules a new Section 4.29 as follows: parcel within 400 ft ofRes A or B

"4.29 SpecialUse Limitationsin Industry C Districts,
zoning is limited to used asr '

allowed in Open Space dist icts.

For any lot or portionof a lot m an Industry C District In other words, all residential,

that is located within 400 feet of any Residence A or B commercialand industrial

Zoning District, only those uses permitted in the Open
structuresand uses are

.
prohibited within this 400 ft wide

Space District as set forth in the Section 4.30, Table of buffer strip. The last sentence
Use Regulations, shall be allowed. Expressly prohibited helps ensure that the open space

, are the accessory uses of parking, loading, and buffer striP is not used for cars,

vehicular access serving any use prohibited Hom Open trucks, or drivewaysrelated to

Space Districts." adjacentdevelopment.

L
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IC-PUDJC Amendment Petition
5/13/96 · Page 2 of 2

& In Section 4.30, Table of Use Regulations, add a new This cross-referencesfrom the

superscriptnumber54 to the heading "Ind C" in column Table back to the new buffer strip

fourteen. Additionally, in Section 4.40, Footnotes to the Section 4.29 described in A

Table of Use Regulations, add a new footnote 54 to above.

.
read as follows:

"54. Subject to the provisions of Section 4.29"
P

C. In Section5.34, Industrial Districts, Table 5-4, add a . This cross-referenceensures that

new footnote (C) in the first column at the seventh line the few structures and uses

"lC". Additionally, in Section 5.34, add a new footnote which ,ate allowed in an Open

(e) to read as follows: Space District — e.g., a municipal
library — are built to comply with

'le) Notwithstanding the dimensional requirements dimensional restrictions
'

set forth in this.Section 5.34 for Industry C districts, no applicable in the Open Space

structure constructedon a lot or portionof a lot in an Disthct.

Industry C district thatislocated within 400 feet of any
Residence A or B Zoning District shall exceed the

t

dimensional limitations for the OpenSpace District as

set forth in Section 5.35."
B

D. In Section 13.10, Planned Unit Development in,lC This requirementensures that the

Districts, add a new Section 13.19 to read as follows: 400 ft bu/ferstr/p establishedfor

. .
the lCzone as above also applies

"13.19 Open Space BufferRequirementS in the PUD" to PUD-/C deve/opmentparce/s.
IC District Thisprovision is not necessay,

Notwithstanding any use provision or dimensional and may be deleted from the

. .
Ordinance, it the currently

requirement as set forth elsewhere in this Section 13.10v
pending Bromfieldpetition is

for any development parcel or portionof a properly adopted.
" developmentparcel located within 400 feet of any

.
Residence B or Residence A'Zoning District, only those ,

uses permitted in the OpenSpace District as set forth m
Table 4.30 shallbe permitted, and any structure
constructed shall be subject to the dimensional
requirementsof the Open Space District as set forth in
Section 5.35. Accessory parking, loading, and vehicular

.
access facilities for any use not otherwisepermitted in
the Open Space District are expressly prohibited from

this buffer strip."
.

L

0
0

q



r
U p

" "' · " LC-PUD-IC We the undersigned respectfully petition the honorable, the City

Council of the City of Cambridge, to help protect the residential

Amendment neighborhoods of North Cambri@e from inappropriate commercial

Petition development by adopting amendments to the Zoning Ordinance in

conformance with the petition attached hereto.

%nature PR/NTEDNAME ADDRESS Phone
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Key In the area marked "lC", the developer can choose to build to the standards of either
Industrial C zoning, or "PUD-IC" zoning (where "PUD" means a "Planned Unit

B residential district Development" reviewed by the Planning Board). Neither lC nor PUD-IC Mes do a good job
C2 residential district of protecting the neighborhood from tall buildings, powerequipment and towers, loading
lC industrial district docks, storage and trash containers, and other commercial or industrial elements which

IA-I industrial district could get pushed close to the lot boundary and people's houses.
OS open space district No current development proposal threatens to place nuisance use or construction against

the neighborhood, but the zoning rules should be changed to guarantee that no future

W buffer area proposals take advantage of weakness in the law. The 400 ft wide buffer strip proposed by
(open space mies) this petition is about the same width as Russell Field. Within the buffer, the only uses and

construction allowed would be limited to those allowed in Open Space districts.
. _ PP zoning district Furthermore, the buffer strip could not be used for parking, loading, access or driveways
""?. boundary servicing commercial properties located to the front of the lot. i
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IC-PUD-IC Amendment Petition
5/13/96 · Pago 1 of 2

Text of Proposed IC-PUD-IC Zoning Amendment Comment

WHEREAS the neighborhood of North Cambridge could be This briefly lays out the rationale

impacted negatively by inappropriate over-development in for amending lC and PUD-IC
.

the Alewife area; and rules.
%

WHEREAS the zoning protections offered by zoning districts

Industry C, and also the overlying PUD-IC, do not adequately .

protect nearby streets and homes from undue impact; and V

WHEREAS current developmentproposals forthe PUD-IC

development abutting Alewife Brook Parkway are not

consistentwith the best interests of the adjoining

neighborhood; and

WHEREAS it is the Intent of this Petition and the proposed

Zoning Ordinance amendment attached to protect low

' density residential areas adjacent to IndustryC and/or PUD-

lC Districts from certain developmentprojects (both as-of-

right and by special permit) by establishinga protectiveOpen

Space buffer strip between said residential areas and said
.

projects; r

NOW THEREFORE,we the Undersigned respectfully The main pointof this petition is

petition the Honorable, the City Council of the City of to create a 400 ft wide "Open

Cambridge, to amend the Cambridge Zoning Ordinance as Space"bufferstrip between the

follows:
neighborhoodandnew
constructionwithin the lC district

or the PUD-/Cdevelopment
parcel. Mthin this bufferstrip,

most buildingsand uses,
includingparking, are prohibited.

To accomphSh this, severalparts
of the zoning ordinance must be
amendedas below...

A In Article 4.000, Use Regulations, add to Special As stated, anypart of any lot or

Classification Rules a new Section 4.29 as follows: parcel within 400 ft of Res A or B

"4.29 SpecialUse Limitationsin Industry C Districts.
zoning is limited to usedasr '

'

allowed in Open Space dist lets.

For any lot or portionof a lot m an Industry C District In other words, all residential,

thatis located within 400 feet of any Residence A or B commercialand industrial

Zoning District, only those uses permitted in the Open
structuresand uses are
prohibited within this 400 ft wide

Space District as set forth in the Section 4.30, Table of buffer strip. The last sentence
Use Regulations, shall be allowed. Expressly prohibited helps ensure that the open space

are the accessory uses of parking, loading, and buffer strip /S not usedfor cars,

vehicular access serving any use prohibited Hom Ope" trucks, or drivewaysrelated to

Space Districts." adjacentdevelopment.

b
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EL In Section 4.30, Table of Use Regulations, add a new This cross-references from the

superscript number 54 to the heading "Ind C" in column Table back to the new buffer str(o

fourteen. Additionally, in Section 4.40, Footnotes to the Section 4.29 described in A

Table of Use Regulations, add a new footnote 54 to above.

.
read as follows:

"54. Subject to the provisions of Section 4.29"
0

C. In Section 5.34, Industrial Districts, Table 5-4, add a .
This cross-referenceensuresthat

new footnote (C) in the first column at the seventh line the few structures and uses

"lC". Additionally, in Section 5.34, add a new footnote which .a[e allowed in an Open

(C) to read as follows: Space District — e.g., a municipal

.
library — are built to comply with

'le) Notwithstanding the dimensional requirements dimensional restrictions
set forth m this.Section 5.34 for Industry C districts, no applicable in the Open Space

structure constructedon a lot or portion of a lot in an District.

Industry C district thatis located within 400 feet of any
Residence A or B Zoning District shall exceed the

dimensional limitations for the Open Space District as

set forth m Section 5.35." "
0

D. In Section 13.10, Planned Unit DevelopmentinjC This requirement ensuresthat the

Districts, add a new Section 13.19 to read as follows: 400 ft buh'erstrip established for

. .
the lC zone as above also applies

"13.19 Open Space BufferRequirements in the PUD" to PUD-/C developmentparcels.

IC District This provision is not necessay,

Notwithstanding any use provision or dimensional and maybe deleted from the

. requirement as set forth elsewhere in this Section 13.10, Ordinance; if the currently

for any developmentparcel or portionof a
pending Bi omfieldpetition is

.
properly adopted.

developmentparcel located within 400 feet of any
' Residence B or ResidenceA Zoning District, only those ' ,

uses permitted in the OpenSpace District as set forth in
Table 4.30 shall be pemiitted, and any structure
constructCd shall be subject to the dimensional

requirementsof the OpenSpace District as set forth in
Section 5.35. Accessory parking, loading, and vehicular

.
access facilities for any use not otherwisepermitted in
the Open Space District are expressly prohibited from

this buffer strip." ,

q 0
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IC-PUD-IC We the undersigned respectfully petition the honorable, the City

' Council of the City of Cambridge, to help protect the residential

Amendment neighborhoods of North Cambridge from inappropriate commercial

Petition development by adopting amendmeMs to the Zoning Ordinance in

conformance with the petition attached hereto.
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Key In the area marked "lC", the developer can choose to build to the standards of either
Industrial C zoning, or "PUD-IC" zoning (where "PUD" means a "Planned Unit

B residential district Development" reviewed by the Planning Board). Neither lC nor PUD-IC rules do a good job
C2 residential district of protecting the neighborhood from tall buildings, power equipment and towers, loading
lC industrial district docks, storage and trash containers, and other commercialor industrial elements which

IA-I industrial district could get pushed close to the lot boundary and people's houses.
OS open space district No current development proposal threatens to place nuisance use or constructionagainst

the neighborhood, but the zoning rules should be changed to guarantee that no future
VIA buffer area proposals take advantage of weakness in the law. The 400 ft wide buffer strip proposed by

(open space rules) this petition is about the same width as Russell Field. Within the buffer, the only uses and
construction allowed would be limited to those allowed in Open Space districts.

pp zoning district Furthermore, the buffer strip could not be used for parking, loading, access or driveways
'·, boundary servicing commercial properties located to the front of the lot.

,. " ' ·
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PLYMOUTHOFFICE 155 FEDERAL STREET ANDOVER OFFICE170 WATER STREET

26 CHESTNUT sTREEzrPLYMOUTH,MA 02360-3854 BOSTON, MASSACHUSETTS O2llO-l727 ANDOVER, MA 01810-3BOOTKLKPHONE
TELEPHONE508-747-6250

508-475-4552TKLmopm TELEPHONE 617-338-2200508-746-®75

TELECOPIER 617-338-0122
of col"n8kl ' "

Please SkndWILLIAM V. Hovn"

"
TOgeorge m. dallas August 9, 1996

Boston Address

Robert W. Hedy
City Manager

CityHall
795 Massachusetts Avenue
Cambridge, MA 02139

RE: Bromfield/Volpe Petition

Dear Mr. Healy:

As you know, Susan Schlesinger, Assistant City Manager for CommunityDevelopment,

requested, on behalfof the Planning Board, a legal review of the Brornfield/VolpePetition ("the
Petition") which would amend the IC and PUD-IC rules to create a 400 foot wide "open space"

bufer strip and preclude use of the strip, inter alia, for access to the commercial development

beyond the 400 foot buffer.

ISSUES PRESENTED

We have been asked to examine the Petition in relation to two issues: (I) Is the Petition a

valid exercise of zoning power or dces it constitute reverse spot zoning? (2) If the Petiticn is a

valid exercise of zoning power, would it effect a taking?'

FACTUAL BACKGROUND
.

History on Alewife Center Project

,
,j-"WC understand that a Planned Unit Development ("PUD") special permit was issued to-

Reynolds, Vickery, Messina and Griefen ("RVMG") and W.R. Grace & Co. ("Grace") in

September of 1987 for the development of the Alewife Center OHice Campus Project ("the
\_ -

1

We assume for purposes of this memorandumthat Alewife Center PUD Special permit is entitled tozoning freeze protection but as the construction schedule requires modificatioIL the project may nevertheless
become subject to the proposed Petition.
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project"), comprised basically of six ofhce buildings with some retail, a hotel and commorj areas.
p'

The building at One Alewife Center was commenced in the Fall of 1987 and was completed in

, 1988. Tjje PUD special permit recognized that the project would be developed over an 8 to 10

,,

year period. The owner had obtained a height variance from the ZoningBoard ofAppeals in
,1, Novemberof 1986 and a flood plain special permit Hom the Planning Board in November'of 1987

,<-4br One Alewife Center. According to the owner, due to problems with the State (including curb

cuts and unsettled taking plans), there were delays in completing any other pans of the project.

In light of these problems, a minor amendment modifj'ing the construction schedule was gianted
.,

in August of 1989. The real estate is owned by a wholly owned subsidiary of Grace. Spadding

& Slye apparently purchased RVMG'S interest in the project Grace recently sought again to ,'

modify the schedule on April 10, 1996, as a minor amendment. We understand that the Planning )
T/

Board deemed such amendments at this time to require the filing of a major amendment and a full ,"'

public hearing. Grace has not as yet applied for same. "_ ' "" '"
'

After publications by the City of Cambridge Community Development Department'ofa

report identifj'ing areas and neighborhoods of the City poorly served by full service supermarkets,

Grace proposed a new project at Alewife Center including a supermarket and other retail '

establishments. The neighborhood and others objected to the tiUic and other impacts of such a

project.

We understand fi:om Les Barber that the Petition impacts ody the Grace Alewife sile and

i a small house lot owned by Catherine Kennedy.2 We also understand that, although the site hds
{

access offAlewife Parkway, the lack of access Hom WhittemoreAvenue might negatively impact
)

dSvelopment on the site,' We also understand that as of the Planning Board's action in 1989, that
!

Board did not require any buffer area other than the setback for the site. Although the site has'
C

I recently been the subject of extensive analysis from an environmental and traffic perspective by,
'!

the Grace Committee, we have been advised that the site has not been the subject ofany zoning
]

study or zoning analysis since at least 1989, that there were no zoning studies undertaken to
.,

' Given the dimensionsof the Jot the four hundredfoot open space buUCr zone would consume the
Kennedy lot ifthe owner sought to convert the residential use to commercialuse. Obviously, residential use would
remain grandfatheredfor zoning purposes. We also understand that technically MDC land lies within the area
Wected by the proposed zoning amendmenj but it is unlikely that the MDC will seek to use its property for other
than public purposes.

2
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justifj' the need for a 400 foot open space bufer at the time on this site, and that the City has no

other open space btMer requirements which compare to the magnitude ofthat proposed for this

site. (We,do note that there was an Alewife study process which considered a wide range of
anning and zoning issues for all commercial areas in Alewife but did not include the Grace site.)

The Petition

The Petition sets forth the following as justifications for the zoning amendment to IC-

PUD-IC rules:

WHEREAS the neighborhood ofNorth Cambridge could be impacted negatively

by inappropriate over-development in the Alewife area; and

WHEREAS the zoning protections offered by zoning districts industry C, and also
the overlyingPUD-IC, do not adequately protect nearby streets and homes fiom undue
impact; and

WHEREAS current development proposals for the PUD-IC development abutting
Alewife Brook Parkway are not consistent with the best interests ofthe adjoining
neighborhood; and

WHEREAS it is the intent of this Petition and the proposed Zoning Ordinance
amendment attached to protect low density residential areas'adjacent to Industry C and/or

PUD-IC Districts Hom certain development projects (both as-of-right and by special
permit) by establishing a protective Open Space buffer strip between said residential areas
and said projects;

As the Petition itself explains: "The main point of this petition is to create a 400 ft wide "Open

Space" buffer strip between the neighborhood and new constructionwithin the IC district or the

PUD-IC development parcel. Within this buffer strip, most buildings and uses, including parking,

are prohibited. To accomplish this, several parts of the zoning ordinance must be amended as

below..."

. The Petition specihcally proposes the following zoning amendments:

A. In Article 4.000, Use Regulations, add to Special Classification Rules a new
Section 4.29 as follows:

"4.29 Special Use Limitations in Industry C Districts.

For any lot or portion of a lot in an Industry C District that is located within 400
feet ofany ResidenceA or B Zoning District, only those uses permitted in the
Open Space District as set forth in the Section 4.30, Table ofUse Regulations,
shall be allowed. Expressly prohibited are the accessory uses of parking, loading,
and vehicular access serving any use prohibitedHom Open Space Districts."

3
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As the Petition itselfexplains, this section provides that "any part of any lot or parcel within 400 ft

ofRes A or B zoning is limited to used [sic] as allowed in Open Space districts. In other words,

all residential, commercial and industrial structures and uses are prohibitedwithin this 400 ft wide

bufer strip. The last sentencehelps ensure that the open space buffer strip is not used for cars,

trucks, or driveways related to adjacent development."

B. In Section 4.30, Table ofUse Regulations, add a new superscript number 54 to the
heading "Ind C" in column fourteen. Additionally, in Section 4.40, Footnotesto
the Table ofUse Regulations, add a new footnote 54 to read as follows:

"54. Subject to the provisions of Section 4.29"

As the Petition itself explains, this section "cross-references Rom the Table back to the new buffer

strip Section 4.29 described in A above."

C. In Section 5.34, IndustrialDistricts, Table 5-4, add a new footnote (C) in the hrst
column at the seventh line "IC". Additionally, in Section 5.34, add a new footnote
(e) to read as follows:

"(C) Notwithstandingthe dimensional requirements set forth in this Section 5.34

for Industry C districts, no structure constructed on a lot or portion of a lot in an
Industry C district that is located within 400 feet of any Residence A or B Zoning
District shall exceed the dimensional limitations for the Open Space District as set

forth in Section 5.35."

As the Petition explains "this cross-reference ensures that the few structures and uses which are

allowed in an Open Space District -- e.g. a municipal library -- are built to comply with

dimensional restrictions applicable in the Open Space District."

And, finally:
"

D. In Section 13.10, Planned Unit Development in IC Districts, add a new Section

13.19 to read as follows:

"13.19 Open Space Buffer Requirements in the PUD-IC District.

Notwithstandingany use provisionor dimensional requirement as set forth
elsewhere in this Section 13.10, for any development parcel or portion of a
development parcel located within 400 feet ofany Residence B or Residence A
Zoning District, only those uses permitted in the Open Space District as set forth
in Table 4.30 shall be permitted, and any structure constructed shall be subject to
the dimensional requirements of the Open Space District as set forth in Section

5.35. Accessory parking, loading, and vehicular access facilities for any use not

4
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otherwise permitted in the Open Space District are expressly prohibited fiom this
biMer strip."

As the Petition explains: "This requirement ensures that the 400 ft buffer strip established for the

IC zone as above also applies to PUD-IC development parcels. This provision is not necessary,

and may be deleted 8om the Ordinance, if the currently pending BrorOeldpetition is properly

adopted."

LEGAL RESEARCH

" Spot Zoning Analysis

_
g

Does the proposed zoning amendment, subjecting Grace's property ("the site") to a four-

hundred foot open space requirement, violate the basic requirements ofuniformity and generality

ofzoning legislation by creating special detrimental treatment for the site as compared with other

properties and, therefore, constitute unlawful spot zoning? In other words, has the locus been

singled out for adverse treatment vis-a-vis substantially similar parcels?

,
our opinioll the proposed amendment in this case appears to create a unique and

Ldetrimental regulationfor the site" The record on the Petition does not, in our opinion, cUrrently

identig adequatejustihcation or zoning objectjves served thereby. As the cases discussedbelow

. evidence, this is precisely what may constitute improper spot zoning: "Singling out a parcel of

land for special treatment as compared to other parcels in the same zoning area." Canteen Corp. "

v. Pittsfield, 4 Mass.App.Ct. 289, 293 (1976).

"Spot zoning" cases depend very particularlyon what in fact the municipalityhas tried to

do as against the background of G.L. c. 40A Section 4, which provides that any zoning ordinance

OI by-law shall be uniform within districts. The requirement of uniformity has long been a part of

our zoning statutes and case law. See, e.g., Shapiro v. Cambridge, 340 Mass. 652, 659 (1960).

In spot zoning cases, the result depends rather on both the generality of the principle in question

and on the facts ofthe particular case. Even the existence of a comprehensive plan and laudable

objectives will not justifj' a violation of the legal requirement ofuniformity. Aronsonv. Sharon,

346 Mass. 598 (1964).

' Unlike the Rowe and Lohnespetitions which seek to realign zoning boundaries, this petition imposes

unique detrimental regulations on the Grace and Kennedysites. Like those petitions, however, the courts will look
'

closely at whether the regulationsserve justifiable and legitimate planning objections.

5
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In a recent "spot zoning" case, National Amusements, Inc. v. CitY ofBQstorL 29

Mass.App.Ct. 30S (1995), the Court held that:

Although all rational presumptions favor the validity ofan amendment by a municipality

of its zoning code, we decide that the amendment of the Boston Zoning Code presented

for review arbitrarily singled out the land of the plaintifNationalAmusements, Inc.

("National"), for disparate treatment Fom similar land in the same zoning area.

The Court noted that Nationals property, a vacant 13.8 acre tract, had been originally zoned for

industrial use and had sometime prior to 1964 been changed to general business. Id. at 307.

After the plaintiffbegan the process of applying for building permits to construct a shopping

center, the City began seeking to "down zone" the property. This was ultimately accomplished in

February of 1987 when the propertywas down zoned to Residential 8 (multifamily).

The Court in National Amusements set out the pertinent standard applicable to zoning by-

laws changes. The Court explained:

There must be a showing of some substantial relation between the zoning code

amendment and the general objectives of the enabling act. [Citationsomitted.]

Paramount among those objectives is the promotionof the public welfare. [Citations

omitted.] Every presumptioij as we noted at the outset of the opiniorj, is to be made in

favor of the zoning amendment. [Citations omitted.] If the reasonableness of a zoning

regulation is fairly debatable, the judgmentof the local legislative body (here the zoning

commission ofBoston) should be sustained and the reviewing court should not substitute

its own judgment. [Citationsomitted.] Nevertheless, a zoning ordinance or by-law will be

held invalid ifit is unreasonable or arbitrary, or substantially unrelated to the public healtlj

safety, convenience, morals or welfare. [Citations omitted.] Id. at 309-310.

In reaching its conclusion that the rezoning was unlawful, the Court noted:

,
What is striking about the record is the absence of analysis of land use planning

considerations by municipal authority before the decision to change the zoning was taken.

Among the considerations to be taken into account are the physical characteristics of the

land, its bcatioij, size, and the nature of adjoining uses. Barney & Carey Co. v. Milton,

324 Mass. 440, 449 (1949). There were, before the fact of the rezoning, no market

studies. Id. at 310.

The Court concluded:

Rather, what appears to have occurred is that, in response to the WRNC [i.e., West

RoxburyNeighborhood Council], the decision to change the zone was made, following

which a few fig leaves of rationalization were decorously draped by the BRA around the

submission to the zoning commission. Id,. at 311.

6
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The National Amusements Court, in concurring with the Land Court's finding of invalid

rezoning, explained:

Iri:vicw of the lack of land use study and the illogic of the ostensible reasons for the

rezoning, it is not to be wondered at that the Land Court judge found those reasons to be

pretexts, that "the primarymotive of the rezoning was to protect small business in the
general West Roxbury neighborhood," and that the "surroundings are environmentally

unsound for residences." Id. at 312.

To the City's argument that the Land Court improperly focused on the motives for the zoning

change, the Court responded:

The point that the judge correctlymade, however, is that under our cases zone changes

which have no roots in planning objectives but which have no better purpose than to
torpedo a specific development on a specific parcel are considered arbitrary and

unreasonable. The vice is the singling out of a particular parcel for different treatment
Hom that of the surrounding are4 producing without rational planning objectives, zoning

classifications that fail to treat like properties in a uniform manner. [Citations omitted.]
Id. at 312.

Takings Analysis: The Federal Courts

Analysis ofso-called regulatory takings must begin with the general principle that the rights of

owners to use and enjoy property are subject to reasonable regulation designed to promote general

wel&re. Penn Central Trans. Co. v. City ofNew York; 438 us. 104, 123-128 (1978); Franklin v.

Spadofola 388 Mass. 764, 773 (1983).

With respect to regulatory takings, "[t]he general rule at least is that while property may be

regulated to a certain extent ifregulationgoes too far, it will be recognized as a taking." Pennsylvania

Coal Co. v. Nlasorj, 260 U.S. 393, 415 (1922). "Answering this question [of whether a regulation

"goes too hr'] involves regulatory takings analysis which is peculiarly fact dependent, involving

'essentially ad hoc, hctual inquiries."' Yankee AtomicElectric Co. v. Secretary ofthe Commonwealt4

403 Mass. 203, 209 (1988), quoting Penn Central, $upla 438 U.S. at 124.

InPenn Central supla the owner ofGrand Central Statioij which building was designated as a

landmark sought permission Hom the New York City Landmarks Commission to build a fifty story

onice tower on the roof. When that permission was denieCl the plaintiff brought suil claiming a

regulatory taking. The Supreme Court;, in holding that there was no taking looked to three factors:

the economic impact of the regulatiorj, the extent to which the regulation interferes with specific

reasondble investment-backedexpectations ofthe owner, and the character ofthe government'saction.

7
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Because the regulation permitted Penn Central to obtain a reasonable return on its investmenl 438

U.S. at 136, the Court found there to be no taking.

Iii Keystone Bituminous Coal Association v. DeBenedictis, 480 U.S. 470, 485 (1987), the

plaintiffS challengQ as an unconstitutional taking the Pennsylvania Subsidence Act which required

that fifty percent ofthe coal beneath certain structuresbe left in the ground to provide surface mpport.

In hnding no taking the Courl found that the plaintiff suffered only a small diminution in value and

thus that the statute did not deprive the owners ofeconomicallyviable use of their property. See also

Agins v. City of Tiburorl 447 U.S. 255, 260 (1980) (zoning ordinance which restricted parcel to

maximum use of five single-family residences not a taking since owner could still make economically

viable use ofland).'

In Lucas v. South Carolina Coastal Council 505 us. ,
120 LE2d 798, 112 S.C. 2886

(1992), the plaintiffhad purchased 'two lots, both of which were zoned for single-family residential

construction and...therewere no restrictions imposed upon such use ofthe property by either the State

of South Carolina, the County of Charlestowrj or the Town of the Isle of Palms." 120 L.Ed. 2d at

808-809, quoting App. to Pet. for Cert. 36. After the plaintiffs purchase of the lots, the State ofSouth

Carolina adopted the BeactUont Management Act. That Act "decreed a permanent ban on

construction insofar as Lucas's lots were concerned...' Id. at 809. The trial court concluded that the

prohibitions of the Act '"deprive[d] Lucas of any reasondble economic use of the 1ots,...eliminated the

unrestiicted right of use, and render[ed] them valueless."' Id., quoting App. to Pet. for Cert. 37. The

trial court then concluded that a compensable taking had occurred and the South Carolina appellate

courts afMmed.

,

The Supreme Court in Lucas explaineCf, thaj while "we have generally eschewed any 'set

formula' for determining how far is too far, preferring to "engage[e] in.
. .

essentially ad hoc, factual

inquirieg" Penn Central Transportation Co. v. New York City, 438 US 104, 124, 57 L Ed 2d 631, 98

S Ct 2646 (1978) (quoting Goldblatt v. Hempstm 369 us 590, 594, 8 l Ed 2d 130, 82 s ct 987

4
Obviously, the use regulation proposed here does not invite the application ofthe rule in Loretto v. Teleprompter

ManhattanCATVCorp., 458 U.S. 419 (1982), that a 'permanent physical occupation" QfprQperty is a IEI SC taking. Not
onlydidtheCourt inLoretto cardiilly limit its per sc rule to permanent physical ocajpations dproperty, but itexpressly
neafiinned its decision in Penn CentML supia 438 U.S. at 104, that use restiictions were to be anajyzai Werently.
Loretto, supla 458 U.S. at 426-27. The Court in Loretto eu)lainod that its 'holding

...
[is] very narrow" and did not

"question the
...

authorityupholdingthe State's bnoad powerto impose apprupriate restrictions upon an ownds

W dhis ptupe'ty." jd, at 441 (emphasis in original).
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(1962)", id. at 812 "[w]e have, however, described at least two discrete categories of regulatory action

as compensable without case-specific inquiry into the public interest advanced in support of the

restraint. .The hrst encompasses regulations that compel the property owner to suffer a physical

"invasion" of his property. . .
The second situation in which we have found categorical treatment

appropriate is where rqgulation denies all economically beneficial or productive use of land." Id. at

812-813.' The Lucas Court noted that:

It is correct that many ofour prior opinions have suggested that "harmhil or noxious uses" of
property may be proscribed by government regulation without the requirement of
compensation. For a number of reasons, however, we think the South Carolina Supreme

Court was too quick to concludethat that principle decides the present case. Id. at 817.

The Court explainedthat:

"HMmfiil or noxious use" analysis was, in other wordg simply the progenitor of our more
contemporary statements that "land-use regulation does not effect a taking if it "substantially
advance[s] legitimate state interests"..;' Nollan, supral at 834, 97 L Ed 2d 677, 107 S Ct 3141

(quoting Agins v. Tiburoij 447 US, at 260, 65 L Ed 2d 106, 100 S Ct 2138); see also Penn

Central Transportation Co., supm at 127, 57 L Ed 2d 631, 98 S Ct 2646; Euclid v. Ambler

Realty Co., 272 US 365, 387-388, 71 L Ed 303, 47 S Ct 114, 54 ALR 1016 (1926) Id. at
818.

The Court went on to hold that total regulatory takings need not be compensated if the

prohibited uses of property were not "previously permissible under relevant property and nuisance

principles." Id. at 821. In other words: "Where the State seeks to sustain regulation that deprives land

of all economically beneficial use, we think it may resist compensationonly ifthe logically antecedent

inquiry into the nature ofthe ownds estate shows that the proscribeduse interests were not part ofhis

title to bqginwith." Id. at 820. Thug

A law or decree with such an effect must in other wordg do no more than duplicate the result
that could have been achieved in the courts -- by adjacent landowners (or other uniquely

affected persons) under the State's law of private nuisance, or by the State under its

' The Court noted:

Regrettdbly, the rhdiorical force of our "deprivationof all economically feasible use" rule is greater than its
prudsion, sinoe the rule does not make clear the "pruperly intemt" against which the loss of value is to be

measurdL WbeIL fbrexample,arejgulaUonreqµires a developerto kive 90%da rural tract in its natural state,

it is unclear whether we would analyzE the situation as one in which the owner has been deprived of all
economically beneficial use ofthe burdened portion of the tracl or as one in which the owner has suffered a

mere diminution invallueofthe tract as a whole. Id at il7.
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conjplementary power to abate nuisances that affect the public generally, or otherwise. IB. at

821.

Tlie Court inLucas remanded the case to the South Carolina courts to determinewhether there

were any common-law or nuisance principlesunder South Carolina law that "would have preventedthe

erection of any habitable or productive improvements on petitionds land" Id. at 822. The Court

emphasized:

to win its case South Carolina must do more than profer the legislature's declaration that the

uses Lucas desires are inconsistentwith the public interest or the conclusory assertion that they

violate a common-law maxim such as sic utere tuo ut alienum non laedas. As we have said, a

"State, by ipse dixit, may not transform private property into public property without
compensation...." Webb's Fabulous Pharmaci« Inc. v. Beckwitlj 449 US 155, 164, 66 L Ed

2d 358, 101 S a 446 (1980) Instea(l as it would be required to do ifit sought to restrain

Lucas in a common-law action for public nuisance, South Carolina must identifj' background

principles of nuisance and property law that prohibit the uses he now intends in the

circumstances in which the property is presently found. Only on this showing can the State

Eiirly claim thaij in proscribing all such beneficial uses, the BeacNont Management Act is

taking nothing. Id. at 823. Id. at 822-823.

In DCdan v. CitY ofTigard, 512 U.S.
,

129 L.Ed.2d 304, 114 S.Ct. (1994), the

Supreme Court invalidated a municipality'sattempt to condition the issuance of a building permit

for the expansion of a store and paving ofa parking lot upon the dedication to the city by the

owner ofa bicycle path and greenway/flood plain area (comprising approximately 10% ofthe

property)' The Court announced a three-part test to determine the validity of regulations

governing property: (I) Does the regulation or permit condition promote a legitimate public

purpose or state interest? (2) Is there a reasonablerelationship - "essential nexus" -- between the

legitimate state interest and the permit conditionor regulation? (3) If such nexis exists, has the

municipalitydemonstrated the required degree of connection -- a "rough proportionality" --

between the exactions and the projected impact of the development? 129 L Ed. 2d at 317.

The facts ofDoIan are relatively simple. "Petitioner applied to the city for a permit to

redevelop the site. Her proposed plans called for nearly doubling the size of the store to 17,600

' The Court reiteratedat the outset of its reasoning that: "A land use regulation does not eAect a taking ifit
'substantially advance[s] legitimate state interests' and does not 'den[y] an owner economicallyviable use of his

land.' Agins v. TiburoIL 447 US 255, 260 (1980)." jd. at 316. The Court noted that: 'There can be no argument

that the permit conditions would deprivepetitioner of bconomically beneficial us[e]' ofher property as she

currently operates a retail store on the lot. Petitioner assuredly is able to derive some economicuse from her

p'operty." Id. at 316 n. 6 (emphasis in original).
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square feet and paving a 39-space parking lot." Id. at 313. Pursuant to state requirements

mandating comprehensive land use management,the city developed and adopted its Community

Development Code ("CDC"), which required owners to comply with a 15% open space and

landscaping requirement, which limits total site coverage, including all structures and paved

parking to 85% of the parcel. The city, in order to deal with congestiorj, also adopted a plan

requiring dedication of a pedestrian/bicycle pathway. Finally, the city adopted a Master Drainage
,

Plan (Drainage Plan) to deal with flooding created by increasing impervious surfaces.

The Court quickly determined that the city's permit conditions served legitimate public

purposes and that a nexus existed between these purposes and the conditionssought to be

imposed. The Court then turned to the question of"whether the degree of the exactions

demanded by the city's permit conditions bear the required relationship to the projected impact of

petitioner's proposed development." Id. The Court then looked to the city's explanations for

imposing the conditions it did:

The city required that petitionerdedicate "to the city as Greenway all portions of the site

that fall within the existing 100-years floodplain [ofFanno Creek]...and all property 15

feet above [the floodplain] boundary." In additiorj the city demanded that the retail store

be designed so as not to intrude into the greenway area. The city relies on the

Commission's rather tentative findings that increased stormwaterflow Hom petitioner's

property "can ody add to the public need to manage the [floodplain] for drainage

purposes" to support its conclusion that the "requirement of dedication ofthe floodplain

area on the site is related to the applicant's plan to intensifj' development on the site."

City ofTigard Planning Commission Final Order No. 91-09 PC, App. to Pet. for Cert.

G37.

The city made the following specific findings relevant to the pedestrian/bicycle pathway:

"In additiorl the proposed expanded use of this site is anticipated to generate

additional vehicular traffic thereby increasing congestion on nearby collector and

arterial streets. Creation ofa convenient, safe pedestrian/bicycle pathway system

as an alternative means oftransportation could offset some ofthe traffic demand

on these nearby streets and lessen the increase in traffic congestion." Id.., at 24.

Id. at 318-319.

The Court determined that "these hndings [were not] constitutionallysufiicient to justifj the

conditions imposed by the city on petitioner'sbuilding permit." Id. at 319. The Court noted that:

"Despite any semantical differences, general agreement exists among the courts "that the

11
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dedication should have some reascmable relationship to the needs created by the [development]."

Id. at 320 (citation omitted). The Court concluded:

We think the "reasonable relationship" test adopted by a majority of the state courts is

closer to the federal constitutionalnorm than either of those previously discussed. But we
do not adopt it as suclj partly because the term "reasonable relationship" seems
confusingly similar to the term "rational basis" which describes the minimal level of
scrutiny under the Equal Protection Clause of the Fourteenth Amendment. We think a

term such as "rough proportionality" best encapsulateswhat we hold to be the

requirement of the Fifth Amendment. No precise mathematical calculation is required, but
the city must make some sort of individualized determination that the required dedication

is related both in nature and extent to the impact of the proposed development. Id. at 321.

(emphasis added)

Massachusetts Appellate Court Analysis of the Takings Clause

In Steinberg v. Cambridge, 413 Mass. 736, 741 (1992), the Supreme Judicial Court,

applying Fifth Amendment constitutional analysis, noted that there are "two categories of

governmental regulatory action that constitute compensable takings without regard to other

considerations, such as the public interest sought to be advanced." The first is where a challenged

regulation authorizes, directs or otherwise involves a physical intrusion onto private property. Id,.

The second is where a challenged regulation denies all economically beneficial or productiveuse

of the plaintWs interest in the property. Id. The Court then notes:

Ifthe governmental regulation neither results in a physical invasion of the property nor
deprives a landowner of all economically beneficial use of land, there may neverthelessbe

a regulatorytaking based, in part, on the regulation's economic impact on the property as

a whole and the extent to which the regulation has interfered with a property owner's

,
distinct investment-based expectations. Id. at 742.

The Court in Steinberg also rejected the plaintiWs alternative takings argument that "a taking

occurs when a land-use regulation 'does not substantially advance legitimate state interestS'.

Agins v. Tiburorl 447 U.S. 255, 260 (1980).", id. at 744, finding that "the challenged [and

previously invalidated] ordinance [mandating that an owner owning more than one rent controlled

condominium unit within a building was required to sell all of his interests] substantially advanced

the purpose of rent control." Id,. at 746.

12
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Following the Lucas decision, the Supreme Court of the United States remanded the case

ofLopes v. Peabody to the Massachusetts courts. As the Supreme Judicial Court on remand

noted:
.

In its Lucas opinion, the Supreme Court held that a landowner was entitled to
compensation for a taking when a zoning regulation effectivelyprohibited all economically

beneficial use of the land, unless the prohibition could be independently justified under

principles of South Carolina nuisance or property law. Lopes, supr4 417 Mass. 299, 300

(1994).

In Lopes, the plaintiffchallenged the wetlands conservancy district establishedby the City and

"[t]he parties stipulated that Lopes 'is unable to use his land as a result of the revision of the

Zoning Ordinance.' The judge viewed Lopes's use of the land to be a mixed question of law and

fact. There was no evidence to permit a comparison of the fair market value of the propertywith

and without the restrictions in effect." Id,. at 301. The Supreme Judicial Court, in remanding the

case to the Land Court for new hearing and further consideration in light of the Lucas decisioij,

explained:

The Lucas opinion appears to have changed, or at least refocused, the applicable standards

for determining whether, for Federal constitutional purposes, there has been a regulatory
taking ofproperty. An essential fact question is whether application ofthe ordinance has

caused the Lopes land to have no economically beneficial use. If the land has no
economically beneficial use, a term that the Supreme Court has not yet defined, the

ordinance may be upheld ody ifit substantially advanceslegitimate State interests and its
application to the Lopes land reflects establishedprinciples of State property and nuisance

law. Id. at 304-305.

The Supreme Judicial Court suggested:

· The Land Court judge may elect first to consider the question whether Lopes has proved

that the zoning restrictioij particularlythe 88.5 foot minimum devatioij does not
substantially advance legitimate State interests as applied to his lot. See Lucas, supra at
2893-2894; Agins v. TiburoIL 447 U.S. 255, 260'(1980). There is no doubt that flood
control and the prevention ofpollution of surface and ground water (and great ponds) are
legitimate State interests. Lopes is entitled to try to prove that these legitimate State

interests are not served by the 88.5 foot contour in any substantial way that a lower

contour would not serve. The Land Court judge considered conflicting expert views on
the soundness of the impositionof the 88.5 foot contour. She suggested that that line

preserved a margin of safety, and that its selection was a peculiarly political decision. The

Lucas case directs that the test must be made on a case by case basis as to the particular
land involved. After the Lucas opiniaj generally expressedpolitical judgments

concerning the desirability ofa zoning regulation will do little to resolve the question

13
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whether a regulation substantidlyadvances State interests. See Luca$, supra at 2896-
2899. Id. at 305-306.

Alternatively, the Court suggested:

The Land Court judge, on the other hand, may wish first to decide whether the regulation
deprived the land of all economically beneficial use. Of course, the land must be otherwise
useable, economically and legally, for Lopes to demonstrate that the zoning regulation is

unlawful. In other words, Lopes would have to show that his land, Hee of the regulatiorj,
has some economically beneficial use and that it has none when subject to the zoning
regulation.

Ifthe judge concludes that the zoning regulation deprives the parcel of all economically
beneficial use, the Lucas opinion advisesus that there is a categorical regulatory taking,
unless under the land use law of the Commonwealth the proposed use would be a niiisance

or otherwise impermissible. Id. at 306.

In Leonard v. Brimfield, 423 Mass. 152 (1996), the Supreme Judicial Court held that the

town's enforcement of its flood plain restrictiondid not result in a compensable taking under the

United States Constitution even though it diminished the value ofher land. The Court noted that:
\

When a regulatorytaking involves neither a physical invasion nor a complete deprivation

ofuse, as in the case here, Federal law has establishedseveral interrelated factors which

.
are to be considered in determining whether a compensabletaking has occurred: "(I) 'the
economic impact of the regulation on the claimant'; (2) 'the extent to which the regulation
has interfered with distinct investment-backed expectations'; and (3) 'the character of the
governmental action.'" ConnollY v. Pension Benefit Guar. Corp., 475 U.S. 211, 225
(1986), quotingPenn Cent. Transp. Co. v. New York City, 438 U.S. 104, 124 (1978). Id.
at 154.

As to investment-backed expectations, the Court held:

'
A property owner's investment-backed expectations must be reasonable and predicated on
existing conditions. Ruckdshaus v. Monsanto Co., 467 U.S. 986, 100S (1984). It must
be more than a "unilateralexpectation or an abstract need." Id. quoting Webbs Fabulous
Pharmacies, Inc. v. Beckwitll 449 U.S. 155, 161 (1980). The plaintiffs argument fails
because she could not have had a reasonable, investment-backed expectation that she

would have been permitted to subdivide the flood plain prope'ty. Id,. at 155.

As to the economic impact of the flood plain restrictiorl the Court concluded:

Even ifwe ignore the fact that the zoning restrictionwas in place prior to the plaintifi7s
purchase of the property, the evidence was insufficient to show that the economic impact

was severe. The plaintiffs economic loss argument is based on her inability to build
houses on approximately ten acres ofher sixteen-acre parcel. This has not fhistrated her

14



W W
D &

Hovey, Urbeias, Fieia)steeij & Bailin

purpose to build her own home on the parcel which she has done. There is no dispute that
the complete sixteen acres is suitable for agricultural, horticultural, and recreational
purposes. The land was used for agricultural purposes prior to her purchase and can
cgntinue to be used as such. As stated by the United States Supreme Court: "Zoning
laws are, of course, the classic example [of land use regulations] which have been viewed
as permissible governmental action even when prohibiting the most beneficial use of the
property" (citationsomitted). Penn Cent. Transp. Co. v. New York City,, supra at 125.

As to the character of the governmental action, the Court reasoned:

The final factor that may be considered is the character of the governmental action. "A
'taking' may more readily be found when the interference with property can be
characterized as a physical invasion by government." Id. at 124. Here, there was no
physical invasion of the plaintiffs property alleged apart Eom the water channeling claims.
Those claims are barred by the release given in connection with her prior litigation. Her
takings claim is based on the zoning restriction and special permit process which is not a
physical invasion by the government. Id.

CONCLUSION

(I) In our opiniorj, because the Petition is applicable only to Grace's property, because it

was not preceded by any zoning study or analysis indicating the need for or justifjring a 400 foot

open space buffer, because the proposed buffer can only be used for what are commonlyreferred

to as public purposes, because the proposed bufer effectively precludes access to the property
Hom the public way abutting residential properties, because the Petition may have been advanced

in order to defeat a proposed retail project on the site, it is likely that our courts would find the

Petition to constitute reverse spot zoning.

,

(2) In our opinioq although the protection ofadjoining residential areas from the

increased trafftc, use and other negative impacts of commercial developments clearly constitute

legitimate state interests, it is questionable whether the conditionof a 400 foot open space buffer

throughwhich no commercial traffic can pass and which can only be used as of right for public

purposes affords the essential nexus with that legitimate state interest. Even if the essential nexus

existed, it is questionable whether the courts would conclude that the required degree of
connection between the exactions of the Petition and the proported impact of the development

existed. Thus, in our opinbij in the absence ofevidence regarding the necessity and justification

for such a substantial open space buffer and the total ban on access through Whittemore Avenue,
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the courts might hnd the requirements to constitute a taking. In our opiniorj, a very serious

question exists as to whether the requirement of the proposed open space buffer would meet the

rough prQportionality test mandated by Dolan; there must be an individualized determination that

the required condition is related both in nature and extent to the impact of the proposed

development. While the Petition does not require the out-in-out dedication of the open space

buffer to the City and while it simply regulates the use of that area, the use permitted is so limited

as to permit only public or municipal uses as of right (e.g. municipal library).' "[R]egu1ations

that leave the owner of land without economically beneficial or.prpductiveoptions for its use --
typically, as here, by requiring land to be left substantiallY in its natural state -- carry with them a

heightened risk that private property is being pressed into some form ofpublic service under the

guise ofmitigating serious public harm." Lucas, supr% 128 L. Ed. 2d at 814.

Ifadditional justmcations or rationale for the Petition come to light during the public

hearings, we will be happy to reevaluate these conclusions in light of same. At any rate, please

feel Fee to call us if you have any further questions or wish to discuss the above.

Sincerely,

'\ "i ' j (i ^"' '-'-.-. \ V)'·"!t ,)

.
C · · \ ".__..n:. "—._ (, . -

Thomas J. Urbelis and

Devra G. Bailin

DGB/dmk

' We do note that commercial recreation and theateror hall for public gatheringsare uses permitted by
¶pccia1 permit in the open space district.
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Calendar Item #14

IN CITY COUNCIL

October 28, 1996

COUNCILLORSULLIVAN

WHEREAS: The Planning Board in its recommendation to the City Council indicated that due

to general planning concerns relating to the entire IC District and the coterminous
PUD District, the Planning Board will initiate a study leading to a comprehensive
revision of the zoning regulations affecting all of the IC District and the
coterminous PUD District as expeditiously as possible; and

WHEREAS: The City Council finds that the 400 foot buffer zone is necessary to provide the
protections sought by the neighborhood as expressed at the public hearings before
the City Council at least until the zoning study is completed; now therefore be it

ORDERED: That the Quinlan Bromfield petition should be amended by adding the following:

E. Sections A and D of this petition shall be followed by a footnote reading as

follows:

This section shall expire six months after the date of enactment.
,

F. Section C shall be amended by adding the following sentence:

This footnote shall expire six months after the date of enactment.

In City Council October 28, 1996
Adopted by a yea and nay vote:-
Yeas 7; Nays 2; Absent 0.
Attest:- D. Margaret Drury, City Clerk.

^ "' '°"b. >TTb·b l¢gj'7
ATTEST:-

]). Margaret Drury
City Clerk
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WHEREAS, the Planning Board in its recommendation to the City
Council indicated that due to general planning concerns relating to
the entire IC District and the coterminous PUD ijistrict, the
Planning Board will initiate a study leading to a comprehensive
revision of the zoning regulations affecting all of the IC District
and the coterminous PUD District as expeditiously as possible, and

WHEREAS, the City Council finds that the 400 foot buffer zone is
necessary to provide the protections sought by the neighborhood as
expressed at the public hearings before the City Council at least
until the zoning study is completed, now therefore be it
ORDERED, that the Quinlan/Bromfield petition should be amended by
adding the following:

E. Sections A and D of this petition shall"he followed by a
footnote reading as follows:

This section shall expire six months after the date of
enactment.

F. Section C shall be amended by adding the following
sentence:

This footnote shall expire six months after the date of
enactment.
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IC-PUD-IC Amendment Petition
5/13/96 · Pago 1 of 2

Text of Proposed IC-PUD-IC Zoning Amendment Comment

WHEREAS the neighborhood of North Cambridge could be This briefly lays out the rationale

impacted negatively by inappropriate over-development in for amending lC and PUD-/C

the Alewife area; and rules.
%

WHEREAS the zoning protections offered by zoning districts

Industry C, and also the overlying PUD-IC, do not adequately ,

protect nearby streets and homes from undue impact; and g

WHEREAS current development proposalsfor the PUD-IC

development abutting Alewife Brook Parkway are not

consistent with the best interests of the adjoining
neighborhood; and

WHEREAS it is the Intent of this Petition and the proposed

Zoning Ordinance amendmentattached to protect low

density residential areas adjacent to Industry C and/or PUD-

lC Districts from certain development projects (both as-of-

right and by special permit) by establishinga protective Open

" Space butler strip between said residentialareas and said
.

projects;
t

NOW THEREFORE,we the Undersigned respectfully The mainpo/ntof this petition is

petition the Honorable, the City Council of the City of to create a 400 ft wide "Open

Cambridge, to amend the Cambridge Zoning Ordinance as Space"bufferstrip between the

follows: neighborhoodandnew
construction within the lC district

or the PUD-/Cdevelopment
parcel. Mthin this bu/ferstrip,
mostbui/dings and uses,

" includingparking, are prohibited.
To acemplish this, severalparts
of the zoning ordinance must be
amended as below...

A In Article 4.000, Use Regulations, add to Special - As stated, anypart of any lot or

Classification Rules a new Section4.29 as follows: _
parcel within 400 ft ofRes A orB

'°4.29 SpecialUse Limitations in Industry C Districts,
zon"ing is limited to usedas"

.'

a;'O'r'ed in Open Space dist icts.

For any lot or portion of a lot in an Industry C District" In Qther words, all residential,

that is located within 400 feet of any Residence A or B commercialand industrial

Zoning District, only those uses permitted in the Open structures and uses are

· f ·
prohibited within this 400 ft wide

Space District as set orth in the Section 4.30, Table of buffer strip. The last sentence
Use Regulations, shall be allowed. Expressly prohibited helps ensure that the open space

are the accessory uses of parking, loading, and bu/ferstr/p is not usedfor cats,

vehicular access serving any use prohibited Rom Open trucks, ordrivewaysrelated to

Space Districts." adjacentdevelopment.
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B. In Section 4.30, Table of Use Regulations, add a new This cross-referencesfrom the

supcrscript number 54 to the heading "Ind C" in column Table back to the newbufferstrip

fourteen. Additionally, in Section 4.40, Footnotes to the Section 4.29 described in A

Table of Use Regulaticns, add a new footnote 54 to above.

.
read as follows:

"54. Subject to the provisionsof Section 429"
0

C. In Section 5.34, Industrial Districts, Table 5-4, add a . This cross-referenceensures that

new footnote (C) in the first column at the seventh line the few structures and uses

"lC". Additionally, in Section 5.34, add a new footnote which .a,te allowed in an Open

(C) to read as follows: Space District — eg., a municipal

. .
library — are built to comply with

"(c) Notunthstanding the dimensionalrequirements dimensional restrictions

set forth in this.Section 5.34 for Industry C districts, no applicable in the Open Space

structure constructed on a lot or portionof a lot in an District.

Industry C district thatislocated within 400 feet of any

Residence A or B Zoning District shall exceed the

dimensional limitations for the OpenSpace Dis 'ct as

>, set forth in Section 5.35." (LLB Qm1ZmUU - _D

D. " In Section 13.10, Plar,ned Unit Development in,lC This requirement ensures that the

Districts, add a new Section 13.19 to read as follows: 400 ft butlersthp established for

. .
the lC zone as above also applies

"13.19 Open Space Buffer Requirements in the PUD" to PUD-/C development parcels.

IC District Thisprovision is not necessay,

Notwithstanding any use provision or dimensional
and maybe deleted from the

. requirement as set forth elsewhere in this Section 13.10,
Ord/nance: if the currently
pendihg Bj omfieldpetition is

for any developmentparcel or portionof a properly adopted.
P

b - .

" developmentparcel located within 400 feet of any
Residence B or ResidenceA Zoning District, only those ,

uses permitted m the Open Space District as set forth in

Table 4.30 shall be permitted,and any structure

constructed shall be subject to the dimensional
" requirementsof the Open Space District as set forth in

Section 5.35. Accessory parking, loading, and vehicular

.
access facilities for any use not otherwise permitted in
the OpenSpace District are expressly prohibited from

~>
this buffer st'ip·"
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We the undersigned respectfully petition the honorable, the City

Council of the City of Cambridge, to help protect the residential

Amendment neighbcrhoocis of Ncii1h Cambridge from inappropriate commercial

Petition development by adQptjng amendments to the Zoning Ordinance in

conformancewith the petition attached hereto.

Sgm7tLTe printedname address phone
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Key' In the area marked "lC", the developercan choose to build to the standards of either

Industrial C zoning, or "PUD-IC" zoning (where "PUD" means a "Planned Unit

B residential district Development" reviewed by the Planning Board). Neither lC nor PUD-IC mies do a good jo

C2 residential district of protecting the neighborhood from tall buildings, power equipment and towers, loading

IC industrial district docks, storage and trash containers, and other commercial or industrial elements which

IA-I industrial district could get pushed close to the lot boundary and people's houses.

OS open space district No current development proposal threatens to place nuisance use or construction again
' the neighborhood, but the zoning rules should be changed to guarantee that no future

mbuffer area proposas take advantage of weakness in the law. The 400 ft wide buffer strip proposed b'

,
(open space rules) this petai?n is about the same Ydth as Russell Field. Within the buffer, the only uses and

construction allowed would be limited to those allowed in Open Space districts.

pp— zoning district Furthermore, the buffer strip could not be used for parking, loading, access or driveways

boundary servicing commercial properties located to the front of the lot.
C '
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·i:' ·', - Community Development Departmentr

Susan B. Schles|nger,
AssistantCity Manqger lbr
Community Development

August 1, 1996

To: Cambridge City Council
Cambridge Planning Board '

From: Lester Barber, Community Development Department

RE: Existing Transition Provisions in the Cambridge Zoning Ordinance
0

The Quinlan/Bromfield rezoning petition proposes to require a buffer between development in
the Industry C zoning district, and the IC-Planned Unit Development district that is coterminous
with it, and the adjacent residential neighborhood. That buffer would consist of the imposition of
the use and dimensicmal requirements of the Open Space zoning district on that portion of the IC
district and its PUD that lies within 400 feet of a residential zoning district line. With an FAR of
0.25, height of 35 feet, and a very limited range of permitted"uses (municipal buildings, parks,
religious structures, public meeting halls, and commercial recreation facilities, among others) this
transition area would be very restrictive. The IC and PUD districts currently permit a wide range
of office, R&D, and industrial uses with permitted building heights between 45 and 85 feet and
building densities between 1.0 and 2.0 FAR. i

There is no comparable transition requirement currently in the Ordinance; nor is there a uniform
approach in the Ordinance to providing buffers between districts of varying intensity or use.
Rather, as the following examples illustrate, there are a variety of approaches taken in the
Ordinance and on the Zoning Map to ease the transition between differently developed areas ,

all
generally more modest in scope than the proposed QuinlanlBromfield buffer would be.

Height Transitions

This is a fairly common technique employed in the Ordinance.

.- 1. Office 2 District: a 35 foot height limit is imposed (reduced from the 85 feet allowed in the
district) for any development within 125 feet of a residential district line.

.

'
.

2. Industry B-2 District: a 35 foot height limit is imposed (reduced from the 85 feet allowed in
the district) for any development within 100 feet of a residential structure or residential district
line.

City Hall Annex
57 lnman Street

Cambridge, MA 02139
61 7 349-4600

Fax: 617 349-4669
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3. Business C District: a 35 foot height limit is imposed (reduced from the 55 feet allowed in
the district) within 50 feet of a residential district line.

4. Business B-1/BusinessB-2 Districts: special sky exposure planes limit the height of
buildings (reduced from the 90 feet allowed) as they approach Massachusetts Avenue, Green
Street, or a residential zone line. The same technique is also used in the Harvard, Central and
Parkway Overlay Districts and Special District I in East Cambridge to limit the height of
buildings facing public streets or abutting residential districts. In the BB-1 district buildings are
limited to 40 feet in height within 45 feet of Green Street.

Yard (Setback) Transitions
,

The zoning ordinance has a general provision, Section 5.50, that mandates limited transitions
' between residential and non residential districts. Elsewhere in the Ordinance, special setback '

transitions may be required. In a number of these special yard provisions, the character of the i

setback is specifically detailed, e.g. requiring landscaping or other treatment to provide an extra
,

degree of protection. Generally in the Ordinance, a building may be required to be setback from
a lot line a specific distance, but the use and character of that resulting yard is only minimally
regulated.

1. Section 5.50: this general section requires that a building in a non residential zoning district
have the front yard setback required in the adjacent residential zone for a distance of 50 feet from
the residential district line. A minimum side yard of 10 feet is required where a building in a non
residential district abuts a lot, some or all of which is located in a residential district. It is I

frequently the case that non residential zones have no front or side yard requirements, or
requirements that may be less than those established in an adjacent residential district.

2. Business B-1/BusinessB-2 Districts: a 20 foot side and rear yard is required where a lot
abuts a residential district (no yard is otherwise imposed except as may be required in the general
Section 5.50). That yard must be landscaped in a prescribed way and may not contain any
structure located either above or below ground.

3. Parkway Overlay District: A 25 foot, landscaped front yard is required (where 0 to 10 feet

might typically be required) along all parkways in Alewife.

·"4. Special District 1 (a retail/industrial district in East Cambridge): A 20 foot ,
landscaped yard

is required from any Residence C-l zoning district line.

.- 5. Residence C-2A District: The front and side yard requirements of the adjacent residential

district are required for a building located within 125 feet of the zoning district line.

Use Transitions

This technique is not employed frequently in the Ordinance within a zoning district although it is

not uncommon to rezoning an area to a specific district designation that by virtue of its
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dimensional and use characteristics will provide a transition from an area of one character to an

area with a different character (see below).

1. The Business B-l District: That portion of a lot fronting on Green Street, for a depth of 45
feet, is limited to residential and open space uses although the district itself permits a wide range
of retail and office uses.

Zoning District Employed as a Transition ;

L

This is not an uncommon technique employed on the Zoning Map to ease the transitionbetween ·
)

neighborhoods of differing character. The following illustrate where the technique has been
i

employed intentionally or inadvertently while serving some other objective. '

\

1. A Residence C-l district fronts on Mt. Auburn Street along the full length of the Mt. Auburn
,

Hospital campus. The remainder of the campus is zoned Residence C-3.
.

1

" " "
2. The Residence C-2 district along Story Street provides a use and density transition between
the dense commercialHarvardSquare and the Residence B neighborhood beyond.

3. A Residence C-l zone along Sumner Street provides a dimensional transitionbetween the
Residence B neighborhood on the other side of the street and the Residence C-3 campus of
Harvard University behind.

Other Techniques

The Kirkland Place Overlay District acts in a more comprehensive way to provide a transition
between a very low density residential neighborhood and the core campus of HarvardUniversity.
It more closely parallels the QuinlanlBromfield approach than other transition features found in
the Ordinance.

1. Kirkland Place Overlay District: For a distance of 130 feet, the Overlay district imposes
the dimensional requirements of the Residence A-2 district (35' height, 0.5 FAR for any
construction above grade, etc.) on a Residence C-3 district (no height limit, 3.0 FAR).
However, all uses permitted in the Residence C-3 district, including institutional uses,
continue to be permitted in the Overlay District.

r

0

3



r
SI

,, ",,, CITY OF CAMBRIDGEg
Z
"

,.· ·', " Community Development Department
.W W '4r r

W

Susan b. Schlesinger, g

AssistantCityManager lbr
Community Development

August 1, 1996

To: Cambridge City Council i

Cambridge Planning Board
"

:

From: Lester Barber, CommunityDevelopment Department

RE: Existing Transition Provisions in the Cambridge Zoning Ordinance

The QuinlanlBromfield rezoning petition proposes to require a buffer between development in
the Industry C zoning district, and the IC-Planned Unit Development district that is coterminous
with it, and the adjacent residential neighborhood. That buffer would consist of the imposition of
the use and dimensi0nal requirements of the Open Space zoning district on that portion of the IC
district and its PUD that lies within 400 feet of a residential zoning district line. With an FAR of
0.25, height of 35 feet, and a very limited range of permitted uses (municipal buildings, parks,
religious structures, public meeting halls, and commercial recreation facilities, among others) this
transition area would be very restrictive. The IC and PUD districts currently permit a wide range
of office, R&D, and industrial uses with permitted building heights between 45 and 85 feet and
building densities between 1.0 and 2.0 FAR. i

There is no comparable transition requirement currently in the Ordinance; nor is there a uniform
approach in the Ordinance to providing buffers between districts of varying intensity or use.
Rather, as the following examples illustrate, there are a variety of approaches taken in the
Ordinance and on the Zoning Map to ease the transition between differently developed areas ,

all
generally more modest in scope than the proposed Quinlan/Bromfield.buffer would be.

Height Transitions

This is a fairly common technique employed in the Ordinance.

.' 1. Ofnce 2 District: a 35 foot height limit is imposed (reduced from the 85 feet allowed in the
district) for any development within 125 feet of a residential district line.

.
2. Industry B-2_District: a 35 foot height limit is imposed (reduced from the 85 feet allowed in
the district) for any development within 100 feet of a residential structure or residential district
line.

City Hall Annex
57 lnman Street

Cambridge, MA 02139

617 349-4600
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3. Business C District: a 35 foot height limit is imposed (reduced from the 55 feet allowed in "

the district) within 50 feet of a residential district line.

4. Business B-1LBusiness B-2 Districts: special sky exposure planes limit the height of
buildings (reduced from the 90 feet allowed) as they approach Massachusetts Avenue, Green
Street, or a residential zone line. The same technique is also used in the Harvard, Central and
Parkway Overlay Districts and Special District 1 in East Cambridge to limit the height of
buildings facing public streets or abutting residential districts. In the BB-1 district buildings are
limited to 40 feet in height within 45 feet of Green Street.

Yard (Setback) Transitions

The zoning ordinance has a general provision, Section 5.50, that mandates limited transitions
between residential and non residential districts. Elsewhere in the Ordinance, special setback
transitions may be required. In a number of these special yard provisions, the character of the
setback is specifically detailed, e.g. requiring landscaping or other treatment to provide an extra
degree of protection. Generally in the Ordinance, a building may be required to be setback from
a lot line a specific distance, but the use and ch?lracter of that resulting yard is only minimally
regulated.

1. Section 5.50: this general section requires that a building in a non residential zoning district
have the front yard setback required in the adjacent residential zone for a distance of 50 feet from
the residential district line. A minimum side yard of 10 feet is required where a building in a non
residential district abuts a lot, some or all of which is located in a residential district. It is

frequently the case that non residential zones have no front or side yard requirements, or
requirements that may be less than those established in an adjacent residential district.

2. Business B-llBusiness B-2 Districts: a 20 foot side and rear yard is required where a lot
abuts a residential district (no yard is otherwise imposed except as may be required in the general
Section 5.50). That yard must be landscaped in a prescribed way and may not contain any
structure located either above or below ground.

3. Parkway Overlay District: A 25 foot, landscaped front yard is required (where 0 to 10 feet

might typically be required) along all parkways in Alewife.

""4. Special District 1 (a retail/industrial district in East Cambridge): A 20 foot ,
landscaped yard

is required from any Residence C-l zoning district line.

.. 5. Residence C-2A District: The frOnt and side yard requirements of the adjacent residential

district are required for a building located within 125 feet of the zoning district line.

Use Transitions

This technique is not employed frequently in the Ordinance within a zoning district although it is

not uncommon to rezoning an area to a specific district designation that by virtue of its

2
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dimensional and use characteristics will provide a transition from an area of one character to an
area with a different character (see below).

1. The Business B-l District: That portion of a lot fronting on Green Street, for a depth of 45
feet, is limited to residential and open space uses although the district itself permits a wide range
of retail and office uses.

Zoning District Employed as a Transition

This is not an uncommon technique employed on the Zoning Map to ease the transitionbetween ·

neighborhoods of differing character. The following illustrate where the technique has been
employed intentionally or inadvertently while serving some other objective.

1. A Residence C-l district fronts on Mt. Auburn Street along the full length of the Mt. Auburn :

Hospital campus. The remainder of the campus is zoned Residence C-3.

2. The Residence C-2 district along Story Street provides a use and density transition between
the dense commercial Harvard Square and the Residence B neighborhood beyond.

3. A Residence C-l zone along Sumner Street provides a dimensional transition between the
Residence B neighborhood on the other side of the street and the Residence C-3 campus of '

HarvardUniversity behind.

Other Techniques

The Kirkland Place OverlayDistrict acts in a more comprehensive way to provide a transition
between a very low density residential neighborhood and the core campus of HarvardUniversity.
It more closely parallels the Quinlan/Bromfield approach than other transition features found in
the Ordinance.

1. KirklandPlace Overlay District: For a distance of 130 feet, the Overlay district imposes
the dimensional requirements of the Residence A-2 district (35' height, 0.5 FAR for any
construction above grade, etc.) on a Residence C-3 district (no height limit, 3.0 FAR).
However, all uses permitted in the Residence C-3 district, including institutional uses,
continue to be permitted in the Overlay District.

0
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Susan B. Schlesinger,
AssistantCity Manager lbr
Community Development

August 1, 1996

To: Cambridge City Council
Cambridge Planning Board '

From: Lester Barber, Community Development Department

RE: Existing Transition Provisions in the Cambridge Zoning Ordinance

The Quinlan/Bromfield rezoning petition proposes to require a buffer between development in
the Industry C zoning district, and the IC-Planned Unit Development district that is coterminous ,

with it, and the adjacent residential neighborhood. That buffer would consist of the imposition of
the use and dimensional requirements of the Open Space zoning district on that portion of the IC
district and its PUD that lies within 400 feet of a residential zoning district line. With an FAR of
0.25, height of 35 feet, and a very limited range of permitted uses (municipal buildings, parks,

religious structures, public meeting halls, and commercial recreation facilities, among others) this

transition area would be very restrictive. The IC and PUD districts currently permit a wide range
of office, R&D, and industrial uses with permitted building heights between 45 and 85 feet and

building densities between 1.0 and 2.0 FAR.

There is no comparable transition requirement currently in the Ordinance; nor is there a uniform
approach in the Ordinance to providing buffers between districts of varying intensity or use.
Rather, as the following examples illustrate, there are a variety of approaches taken in the
Ordinance and on the Zoning Map to ease the transition between differently developed areas ,

all
generally more modest in scope than the proposed QuinlanlBromfield buffer would be.

Height Transitions k

This is a fairly common technique employed in the Ordinance.

.·1. Office 2 District: a 35 foot height limit is imposed (reduced from the 85 feet allowed in the

district) for any development within 125 feet of a residential district line.

.
2. Industry B-2 District: a 35 foot height limit is imposed (reduced from the 85 feet allowed in
the district) for any development within 100 feet of a residential structure or residential district
line.

City Hall Annex
57 Inman Street

Cambridge, MA 02139

617 349-4600
Fax: 61 7 349-4669
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3. Business C District: a 35 foot height limit is imposed (reduced from the 55 feet allowed in
the district) within 50 feet of a residential district line.

4. Business B-1/BusinessB-2 Districts: special sky exposure planes limit the height of
buildings (reduced from the 90 feet allowed) as they approach Massachusetts Avenue, Green
Street, or a residential zone line. The same technique is also used in the Harvard, Central and

,

Parkway Overlay Districts and Special District 1 in East Cambridge to limit the height of '

buildings facing public streets or abutting residential districts. In the BB-1 district buildings are
limited to 40 feet in height within 45 feet of Green Street.

Yard (Setback) Transitions

The zoning ordinance has a general provision, Section 5.50, that mandates limited transitions
between residential and non residential districts. Elsewhere in the Ordinance, special setback
transitions may be required. In a number of these special yard provisions, the character of the
setback is specifically detailed, e.g. requiring landscaping or other treatment to provide an extra

1

degree of protection. Generally in the Ordinance, a building may be required to be setback from
a lot line a specific distance, but the use and character of that resulting yard is only minimally
regulated.

1. Section 5.50: this general section requires that a building in a non residential zoning district
have the front yard setback required in the adjacent residential zone for a distance of 50 feet from
the residential district line. A minimum side yard of 10 feet is required where a building in a non
residential district abuts a lot, some or all of which is located in a residential district. It is I

frequently the case that non residential zones have no front or side yard requirements, or
requirements that may be less than those established in an adjacent residential district.

,

2. Business B-1LBusiness B-2 Districts: a 20 foot side and rear yard is required where a lot
abuts a residential district (no yard is otherwise imposed except as may be required in the general
Section 5.50). That yard must be landscaped in a prescribed way and may not contain any
structure located either above or below ground.

3. Parkway Overlay District: A 25 foot, landscaped front yard is required (where 0 to 10 feet
might typically be required) along all parkways in Alewife.

""4. Special District 1 (a retail/industrial district in East Cambridge): A 20 foot ,1andscapedyard
is required from any Residence C-l zoning district line.

.- 5. Residence C-2A District: The front and side yard requirements of the adjacent residential
district are required for a building located within 125 feet of the zoning district line.

Use Transitions

This technique is not employed frequently in the Ordinance within a zoning district although it is

not uncommon to rezoning an area to a specific district designation that by virtue of its

2
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dimensional and use characteristics will provide a transition from an area of one character to an
area with a different character (see below).

1. The Business B-l District: That portion of a lot fronting on Green Street, for a depth of 45
feet, is limited to residential and open,spaceuses although the district itself permits a wide range
of retail and office uses.

Zoning District Emploj'ed as a Transition

This is not an uncommon technique employed on the Zoning Map to ease the transition between -

neighborhoods of differing character. The following illustrate where the technique has been

employed intentionally or inadvertently while serving some other objective.

1. A Residence C-l district fronts on Mt. Auburn Street along the full length of the Mt. Auburn
Hospital campus. The remainder of the campus is zoned Residence C-3.

2. The Residence C-2 district along Story Street provides a use and density transition between
the dense commercialHarvard Square and the Residence B neighborhood beyond.

3. A Residence C-l zone along Sumner Street provides a dimensional transition between the
Residence B neighborhood on the other side of the street and the Residence C-3 campus of
HarvardUniversity behind.

Other Techniques

The Kirkland Place OverlayDistrict acts in a more comprehensive way to provide a transition
between a very low density residential neighborhood and the core campus of Harvard University.
It more closely parallels the Quinlan/Bromfield approach than other transition features found in
the Ordinance.

1. KirklandPlace Overlay District: For a distance of 130 feet, the Overlay district imposes
the dimensional requirements of the Residence A-2 district (35' height, 0.5 FAR for any
construction above grade, etc.) on a Residence C-3 district (no height limit, 3.0 FAR).
However, all uses permitted in the Residence C-3 district, including institutional uses,
continue to be permitted in the Overlay District.
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. CITY OF CAMBRIDGEd · "
,..' ;',r' Community Development Department

Susan B. Schlesinger,
AssistantCityManager for
Community Development

August 1, 1996

To: Cambridge City Council
Cambridge Planning Board

From: Lester Barber, CommunityDevelopment Department

RE: Existing Transition Provisions in the Cambridge Zoning Ordinance

The Quinlan/Bromfield rezoning petition proposes to require a buffer between development in
the Industry C zoning district, and the IC-Planned Unit Development district that is coterminous
with it, ijnd the adjacent residential neighborhood. That buffer would consist of the imposition of
the use and dimensional requirements of the Open Space zoning district on that portion of the IC
district and its PUD that lies within 400 feet of a residential zoning district line. With an FAR of
0.25, height of 35 feet, and a very limited range of permitted uses (municipal buildings, parks,
religious structures, public meeting halls, and commercial recreation facilities, among others) this
transition area would be very restrictive. The IC and PUD districts currently permit a wide range
of office, R&D, and industrial uses with permitted building heights between 45 and 85 feet and
building densities between 1.0 and 2.0 FAR. 1

There is no comparable transition requirement currently in the Ordinance; nor is there a uniform
approach in the Ordinance to providing byffers between districts of varying intensity or use.
Rather, as the following examples illustrate, there are a variety of approaches taken in the
Ordinance and on the Zoning Map to ease the transition between differently developed areas ,

all
generally more modest in scope than the proposed QuinlanlBromfield buffer would be.

Height Transitions

This is a fairly common technique employed in the Ordinance.

.' 1. OMce 2 District: a 35 foot height limit is imposed (reduced from the 85 feet allowed in the
district) for any developihent within 125 feet of a residential district line.

.

.
2. Industry B-2 District: a 35 foot height limit is imposed (reduced from the 85 feet allowed in
the district) for any development within 100 feet of a residential structure or residential district
line. '

City Hall Annex
57 lnman Street

Cambridge, MA 02139
617 349-4600

Fax: 617 349-4669
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3. Business C District: a 35 foot height limit is imposed (reduced from the 55 feet allowed in
the district) within 50 feet of a residential district line.

,

4. Business B-1LBusiness B-2 Districts: special sky.exposure planes limit the height of
buildings (reduced from the 90 feet allowed) as they approach Massachusetts Avenue, Green
Street, or a residential zone line. The same technique is also used in the Harvard, Central and
Parkway Overlay Districts and Special District 1 in East Cambridge to limit the height of P

buildings facing public streets or abutting residential districts. In the BB-1 district buildings are
limited to 40 feet in height within 45 feet of Green Street.

Yard (Setback) Transitions

The zoning ordinance has a general provision, Section 5.50, that mandates limited transitions
between residential and non residential districts. Elsewhere in the Ordinance, special setback
transitions may. be required. In a number of these special yard provisions, the character of the
setback is specifically detailed, e.g. requiring landscaping or other treatment to provide an extra
degree of protection. Generally in the Ordinance, a building may be required to be setback from
a lot line a specific distance, but the use and character of that resulting yard is only minimally
regulated.

1. Section 5.50: this general section requires that a building in a non residential zoning district }

have the front yard setback required in the adjacent residential zone for a distance of 50 feet from
the residential district line. A minimum side yard of 10 feet is required where a building in a non
residentidl district abuts a lot, some or all of which is located in a residential district. It is
frequently the case that non residential zones have no front or side yard requirements, or ,

requirements that may be less than those establiShed in an adjacent residential district.

2. Business B-1lBusinessB-2 Districts: a 20 foot side and rear yard is required where a lot
abuts a residential district (no yard is otherwise imposed except as may be required in the general
Section 5.50). That yard must be landscaped in a prescribed way and may not contain any
structure located either above or below ground. '

3. Parkway Overlay District: A 25 foot, landscaped front yard is required (where 0 to 10 feet

might typically be required) along all parkways in Alewife.

'"4. Special Distiict 1 (a retail/industrial district in East Cambridge): A 20 foot ,1andscaped yard
is required from any Residence C-l zoning district line.

.· 5. Residence C-2A District: The front and side yard requirements of the adjacent residential

district are required for a building located within 125 feet of the zoning district line.

Use Transitions

This technique is not employed frequently in the Ordinance within a zoning district although it is

not uncommon to rezoning an area to a specific district designation that by virtue of its

2
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dimensional and use characteristics will provide a transition from an area of one character to an

area with a different character (see below).

1. The Business B-l District: That portion of a lot fronting on Green Street, for a depth of 45
feet, is limited to residential and open space uses although the district itself permits a wide range
of retail and office uses.

Zoning District Employed as a Transition

This is not an uncommon technique employed on the Zoning Map to ease the transition between ·

neighborhoods of differing character. The following illustrate where the technique has been
employed intentionally or inadvertently while serving some other objective.

1. A Residence C-l district fronts on Mt. Auburn Street along the full length of the Mt. Auburn
Hospital campus. The remainder of the campus is zoned Residence C-3.

2. The Residence C-2 district along Story Street provides a use and density transition between
the dense commercialHarvard Square and the Residence B neighborhood beyond.

!

I

3. A Residence C-l zone along Sumner Street provides a dimensional transition between the
Residence B neighborhood on the other side of the street and the Residence C-3 campus of

'

HarvardUniversity behind.

Other Techniques

,

The Kirkland Place Overlay District acts in a more comprehensive way to provide a transition '

between a very low density residential neighborhood and the core campus of HarvardUniversity.
It more closely parallels the Quinlan/Bromfield approach than other transition features found in
the Ordinance.

1. KirklandPlace Overlay District: For a distance of 130 feet, the Overlay district imposes
the dimensional requirements of the Residence A-2 district (35' height, 0.5 FAR for any
construction above grade, etc.) on a Residence C-3 district (no height limit, 3.0 FAR).
However, all uses permitted in the Residence C-3 district, including institutional uses,
continue to be permitted in the Overlay District.

¢
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OFFICE'OFTHECITYCLERK
CITYOFCAMBRIDGE

(617)349-4260
FAX(617)349-4307

tty/TDD(617)492-0235

D.MARGARErDRURY
DONNAP.LOPEZ

CITYCLERK
DEPUTYCITYCLERK

August 8, 1996

TO: SALLY POWERS

ASSESSORS DEPARTMENT
IND

FROM: .D. MARGARET DRURY

CITY CLERK

SUBjECT: WRITTEN PROTEST TO ZONING PETITION

Attached you will find two copies of written protest filed
regarding the petition of Maureen Quinlan, Russell Bromfield, et
al.

Please affix the block and lot identification for the land
owned by the protester within the area proposed to be rezoned,
please forward one copywith the block and lot information included
to the Engineering Department so that they may calculate the
percentage of the area proposed to be rezoned owned by the

t protester. .

Thank you for your cooperation.
i
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Vice President, Admmistrotion

Grace Construction Products

' GRACE "

W.R. Groce & Co.- Conn.
'"· " " '" 62 WhiRmQFEA'P?'

.
·

""Cambridge, MA"02|«Q-1692
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July 31, 1996

,

Margaret Drury, City Clerk
City of Cambridge
Cambridge City Hall
795 Massachusetts Avenue
Cambridge, Massachusetts 02139

RE: Protest of Petition to Amend the Zoning Ordinance of the City of
' Cambridge to Add a New Section 4.29 Creating a 400 Foot

Buffer Zone in the IC District

Dear Ms. Drury:

' On September 1, 1987, the PlanningBoard of the City of"Canibridge
issued a PUD Special Permit for the development in Zone 1C of The Alewife
Center Project which allows the construction of 1,050,000 square feet of
office, hotel and retain space on land owned or controlled by W. R. Grace &
Co.-Conn. and Alewife Land Corporation (collectively "Grace").

We have been informed that on Thursday, August 1, 1996 at 5:30 p.rn.
in the Sullivan Chamber, City Hall, Cambridge, Massachusetts a petition
submitted by Maureen Quinlan, Russell A. Bromfield, et al will be considered
by the Committee on Ordinances comprised of the city Council which would
amend the zoning ordinance of the City of Cambridge to add a new section

' 4.29 to the zoning bylaws and to make related changes. This zoning change,
ifadopted, would establish a 400 foot buffer zone in Zone 1C which would
essentially curtail further developmentof the Grace-owned property and

\ '

0t
1

,' I

j
,
'\



. "<" : '.:" ' ' "T : pTr .':· ." .:L. "," " ":, ".
I. . :-· ": J_ X" g . .: '.T

-, ?. _ -CLu . ::'m:d ;' ' 4
- : ;r*:G:A3 . 4 L. "= " ' " "' "

· r
. .

'Ym J

b
2 ..

Margaret Drury, City Clerk Page 2 July 31, 1996
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render current structures non-conforming. Grace's property is the only land
affectedby the proposed zoning amendment. Accordingly, and in accordance

with G. L. Chapter 40A, Section 5, WE HEREBYPROTEST this proposed

zoning change which is targeted to materially and adversely affect solely the
Grace property.

S' c ly,

¶

.

DLW/mlrLDRURY

cc: Francis H. Duehay, Chairman, Committee on Ordinances
Cambridge City Council
Cambridge Planning Board
Cambridge City Manager

(o> l'jhAtt~~ Qlll.
P

,

0

P

If
i

,
t

\
1

B

.

t '\ ·
;

C

,
\\

$

- \
t



d'

' "'
'

uFF/m$TDYBcYL

Eiit,
e

96 AUG
IS 4Y 1/. 22

CAh'BR/LjGE
ME,.CITY OF CAMBRIDGE

ASSESSING DEPARTMENT

TO: D. Margaret Drury, City Clerk
Martha Bavaro, Enginee '

FROM: Sally Powers ,Director of As8essing

jSUBjECT: Written Protest To Zoning Petition
DATE: August 14, 1996

Attached please find the completed letter (S) of protest to
the above named petition.

,

,
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attachment .
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GRACE "

W.R. Grace & Co.- Conn.
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July 31, 1996

Margaret Drury, City Clerk
City of Cambridge
Cambridge City Hall

.

795 Massachusetts Avenue
Cambridge, Massachusetts 02139

RE: Protest of Petition to Amend the Zoning Ordinance of the City of
' Cambridge to Add a New Section 4.29 Creating a 400 Foot

Buffer Zone in the IC District

Dear Ms. Drury:

- On September 1, 1987, the Planning Board of the City of Cambridge
issued a PUD Special Permit for the development in Zone 1C of The Alewife
Center Project which allows the construction of 1,050,000 square feet of
office, hotel and retain space on land owned or controlled by W. R. Grace &
Co.-Conn. and Alewife Land Corporation (collectively "Grace").

We have been informed that on Thursday, August 1, 1996 at 5:30 p.ni.
i in the Sullivan Chamber, City Hall, Cambridge, Massachusetts a petition

4

submitted by Maureen Quinlan, Russell A. Bromfield, et al will be considered

by the Committee on Ordinances comprised of the city Council which would
amend the zoning ordinance of the City of Cambridge to add a new section
4.29 to the zoning bylaws and to make related changes. This zoning change,

if adopted, would establish a 400 foot buffer zone in Zone 1C which would
essentidly curtail further development of the Grace-owned property and
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Margaret Drury, City Clerk Page 2 July 31, 1996

render current structures non-conforming. Grace's property is the only land
affected by the proposed zoning amendment. Accordingly, and in accordance

with G. L. Chapter 40A, Section 5, WE HEREBY PROTEST this proposed

zoning change which is targeted to materially and adversely affect solely the
Grace property.

S' c ly,

7

DLW/mlr/DRURY

cc: Francis H. Duehay, Chairman, Committee on Ordi ces
"

Cambridge City Council
Cambridge Planning Board V//
Cambridge City Manager
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. W David L. Wightman

Vice President, Administration
" Grace Construction Products 5"

GRACE W.R. Grace & Co.- Conn.

62 Whitk3mg'e a"p'E
· Cambridge, MA"oilm-1692
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July 31, 1996

MargaretDrury, City Clerk
City of Cambridge
Cambridge City Hall
795 MassachusettsAvenue
Cambridge, Massachusetts 02139

RE: Protest of Petition to Amend the Zoning Ordinance of the City of
Cambridge to Add a New Section 4.29 Creating a 400 Foot
Buffer Zone in the IC District

Dear Ms. Drury:

On September 1, 1987, the Planning Board of the City of Cambridge
issued a PUD Special Permit for the development in Zone 1C of The Alewife
Center Project which allows the construction of 1,050,000 square feet of
office, hotel and retain space on land owned or controlled by W. R. Grace &
Co.-Conn. and Alewife Land Corporation (collectively "Grace").

We have been informed that on Thursday, August 1, 1996 at 5:30 p.m.
in the Sullivan Chamber, City Hall, Cambridge, Massachusetts a petition
submitted by Maureen Quinlan, Russell A. Bromfield, et al will be considered
by the Committee on Ordinances comprisedof the City Council which would
amend the zoning ordinance of the City of Cambridge to add a new section
4.29 to the zoning bylaws and to make related changes. This zoning change,

if adopted, would establish a 400 foot buffer zone in Zone 1C which would
essentidlly curtail further developmentof the Grace-owned property and
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render current structures non-conforming. Grace's property is the only land
afected by the proposed zoning amendment. Accordingly, and in accordance
with G. L. Chapter 40A, Section 5, WE HEREBY PROTEST this proposed
zoning change which is targeted to materially and adversely affect solely the
Grace property.

S" c
'

iy,

q

m

DLW/mlr/DRURY

cc: Francis H. Duehay, Chairman, Committee on Ordinances
Cambridge City Council
Cambridge Planning Board
Cambridge City Manager



Consent Comunication #5

Comunication was received from
,

W.R. Grace & ComPan4 transmitting written
protest of the Quin an-Bromfield

.

,, Petition.
er-

,

0

.

In City Council September 9, 1996
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-TO: City Council Members
C "" ' f/i.

City Clerk's Ofjice '

795 Massachusetts Avenue

Cambridge, MA 02139

RE: Report in Support of the 400 Foot Buffer Zone for the W. R. Grace Site in
North Cambridge.

DATE: October 24, 1996.

Dear City Council Members:

Attached for your review and further City Council action at the City Council meeting for
October28, 1996 is the "Report in Support of the 400 Foot Buffer Zone for the W.R. Grace Site in
North Cambridge" dated October 1, 1996, prepared by the Alewife Study Group, and submitted to the

Planning Board on that same date. The rather substantial appendix to this report was submitted to.
the City Council at the City Council meeting held on October21, 1996.

If I can be of further assistance to you in this regard, please do not hesitate to contact me.

Sincerely yours,

Q2:+5 Theriault Court '

Cambridge, MA 02140

491-6314

V

g
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Consent Comunication #9

Comunication was received from Peter
V. Cignetti, III, transmitting a report
in Support of the 400 Foot Buffer Zone
for the W.R. Grace Site in North Cambridge.

In City Council October 28, 1996
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131 Whittemore Ave.

· "' G' 49 Cambridge, MA 02140
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,,,. May 6, 1996

City Council Members '" -...
City Clerk's Office
795 Massachusetts Ave.
Cambridge, Ma 02139

,

Dear City Council Members:
0

I unconditionally support the Bromfield/Volpe petition to amend the
PUD-IC zoning in North Cambridge to create a 400 feet wide buffer
strip to protect the surrounding residential area.

I
urge each of you to

pass this zoning .modification to protect the character of this small
neighborhood.

My husband and I moved to this area 2 years ago because we were
immediately attracted to the open space with access to the bike path
and playing fields that surrounds the Alewife train station. In the past
two years we have been delighted to discover rabbits, Canadian geese,
and the occasional skunk in this area. The open wetland space provides

a safe environment for them. The proposed buffer strip would help
safeguard these creatures.

In addition, this space currently provides valuable drainage area
during heavy rainfall. Currently our house has two sump pumps which

f are frequently in use throughout the year. Additional paving across the
street would lead to increased water flow on our property and
substantially increased flood risk. The buffer strip would help to
maintain the current condition.

In the two years we have lived here we have come to love the small,
peaceful character of our neighborhood. Please help us preserve this by
passing the Bromfield/Volpe amendment to the PUD-IC zoning in this

area.
Sincerely,

.

, l- jk>M
Neera K. Dahl
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·-'"·"":'i,":""|,i W·'"" "' .·:r%r ";-· c-, ,· Wendy Baring-Gould

525 Franklin Street
.:: ,'::: :/:. i!! 1!· 3; Cambridge, MA 02139

, ,, ,.
May 31, 1996

Francis Duehay
26 Lowell S©'
Cambridge, MA 02138

Dear Frank,

I am writing in support of the Whnes Petition to rezone a portion of Green Street from
Business B-l to Residence C-l. The logic of this change seems self evident as the zoning it
proposeswould:

continue the natural division between residential and commercial uses that exist
in the surroundingarea

create a consistent line to separate commercial and residential use

protect the neighborhood from the impact of spill over developments such as 1000
Mass Ave and Bay Square which, because of their scale and use, have a dramatic
and negative impact on the neighborhood quality of Green and adjacent streets.

As a resident of Franklin Street almost at the comer of Bay, I can attest to the fact that the
impact of these two developments has been significant.

There is considerable additional traffic and parking congestion created by both the
residents and visitors to Bay Square, as well as the overwhelming number of commuter
students to Cambridge College who clog the streets and consume all available parking in
the evening. The entrance and exit all traffic to both buildings is on Bay Street, not Mass
Ave as originally promised, and as a result, Franklin and Green Streets are access streets
for much of the traffic both these buildings generate.

The noise and fumes from the ventilation systems, as well as the noise from the Bay Square

party deck and swimming pool are unpleasant and impossible to change because
suggestionsand complaints are heard by a corporation, not by neighbors.

Finally, and perhaps the most importantly residents are continually confronted with the
decidedly impersonal back sides of the these dense, large scale developments which give us
parking garages and trash pick up points, faux balconies, walled courtyards and closed glass
doors as neighbors. This has a definitely altered the safety and livability of the neighborhood.

Like others in this area, I pay fairly hefty property taxes ( $6160 annually for two very
small houses) and at these rates, it seems only just that the residents of this area should
be guaranteed a residentiaj, not a quasi commercial neighborilood. Enough damage has
been done by these two existing developmenw Changing the zoning on Green Street would
protect this neighborhood from more negative impact, and as a re$ult, I hope you will
support the petition.

Thank you for your consideration. T- Cd
_
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Consent Communication #19

Communication was received from
Wendy Baring-Gould, transmitting
her support for the Lohnes

. Petition to rezone a portion
of Green Street form Business
B-l to Residence C-l.

0'

In City Council june 2L 1996
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Patrick Mehr
62 Kinnaird Street
Cambridge MA 02139

phone: 617-876-3311 Fax: 617-876-3023

" t3
C.SJ

cn
. : .>'.:

june 3rd, 1996 ', E ',,;i!
"" rt = c2>,

Francis Duehay k a
1%

26 Lowell Street :. =
>!-<

Cambridge MA 02138 7 :J
!Z:

":1 ""'

Dear Francis Duehay:

I am writing to you as a member of the Cambridge City Council to
express my strong support for the proposed re-zoning from
Business B-I to Residence C-I on Green Street from Hancock Street
to 639 Green Street (excluding 1000 Mass Ave and Bay Square).

I believe it is important for this Cambridge neighborhood to
retain its residential detached character and quiet. Under the
current B-l zoning, the proposed development at 1008 Mass Ave
would spill over onto Green Street in a manner that would
substantially alter this neighborhood in a very detrimental way.

I also urge the City to consider developing public underground
auto parking facilities in conjunction with the underground
garages the developers of 1008 Mass Ave plan to construct for
their future residents. As you may know, well planned underground
garages under the Champs ElysCes in paris have made that major
artery much more attractive to residents and visitors of the
French capital. Similarly, I believe "our own Champs ElysCes",
Mass Ave, should become more user friendly and planned for the
long term with additions of needed parking facilities when
underground construction by a private developer will be
undertaken anyway.

3in erely,
i

. \,
Patrick Mehr



Consent Communication #22

Communication was received from
Patrick Mehr, transmitting her
support for the proposed re-
zoning from Business B-l to
Residence C-l on Green Street.

In City Council june 24, 1996
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Dear Councillor Duehay:

I am writing at this time to express my concern with
the proposed condominium development at 1000-1008 Massachusetts
Avenue. Please do not feel obliged to respond to this letter.

While I have been casually interested in the project
since first hearing about it, only recently have I learned details
of the scale and likely ad-verse impact of the development. Appar-
ently, the principals wish to.project their building from its
Mass. Ave. frontage all the way to the back side of the block
to accomodate an inappropriately large number of units.

The proposed high density structure is entirely unsuited
to the surrounding area by virtue of the number of condos planned.
More importantly, the Green Street neighborhood will be irrevoca-
bly changed for' the worse from its residential character by a

block-style highrise.
please consider my strong objection to this heavy density

development and reject any variances or special allowances request-
ed by the developers needed for their proposal. The council should
bear in mind the hit-and-run aspect of the principals who have
no real long term interest in the project following completion.

Discussions with neighbors about the proposal usually
include mention of the 931 Mass.Ave. and Bay Square condos as
indicators that the "camel's nose is already under the tent".
It should easily be recalled that both these projects got into
serious financial trouble for years because, quite simply, the
units are overpriced. We do not need yet another bunch of quick
profiteers gambling with the shape of this neighborhood.

I urge you to take whatever action necessary to enforce
present zoning at this location and bring about a downscaled
proposal for the site.

sincereru_
' Gary W. Mello

·€



Consent Communication //24

Communication was received from Gary
W. Me11o, transmitting his concern
with the proposed condominium
development-at 1000-1008 Massachusetts
Avenue.

...

In City Council june 24, 1996
P
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Date: June 12, 1996 '

'"/t-/\l.-ui l'i/'f.
To: Cambridge City CouncU members ®

Cambridge Planning Board members

From: Dena Feldstein Brody and EdwardBrody
661 Green Street
Cambridge, MA 02139

Re: Support ofdown-zoningon Green Street

Please accept this letter in support of the initiative to down-zone the areas along Green
Street between Putnam Avenue and Hancock Street that are currentlyB-l to C-l.

The Green Street neighborhood is small-scale and residential and should remain so.
Putting up high density constructionin the current Green Street B-l zone will dwarfthe
existing homes, and will tum the already tight and U&ailt (and in the winter, dangerous)
parking situation into a n@itmare.

We have already personally lived through the construction of 1010/1030 Massachusetts
Avenue (the building with Barsamian's in it) behind our house, and now live in the shadow

ofan office building that looms behind our house, and has tenants whose cars take up
space on our street.

Thank you for your attention to this matter, and we encourage your support of the Green
Street down-zoning petition.

Lm jju'mti ZZwA 2L



Consent Communication #36

Communication was received from
Dena Feldstein Brody and Edward
Brody, transmitting their support
of the initiative to down-zone
the area along Green Street
between Putnam Avenue and Hancock
Street.

'

"' \

t

In City Council june 24, 1996
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109 Clay Street
Cambridge, MA 02140
June 10, 1996

To Whom It May Concern:

The North Cambridge Neighborhood Survey was developed, designed, and distributedby the

Alewife Study Group to respond to communityconcerns over the proposed development of the
W.R. Grace site. The survey questions evolved through numerous survey committee meetings

during the fall and winter of 1995. Our aim was to make the wording as neutral as possible.

Distribution of the survey was conducted in coordination with the mailing of the FebruarylMarch
1996 issue of the North Cambridge News. The survey was mailed to 2750 residents living
within a defined area. (See packet for samples of survey and North Cambridge street map).
Each survey was stamped with a red control number to discourage unauthorized reproduction,
and stapled to an inside page of the News.

During March and April, 150 residents mailed completed surveys to a Cambridge post office'
box. In May, the raw data was tabulated and analyzed by members of Cambridge Citizens for
Liveable Neighborhoods (CCLN). Participants' written comments were also transcribed by
CCLN. The CCLN data tabulation, summary analysis, and transcribed comments are also

included in the enclosed packet. Survey results have been reported in aggregate form to ensure
the confidentiality of those who participated in the survey.

Below are some highlights of the aggregate data:

Who are the respondents?

· Almost one-halfhave lived in North Cambridge more than 10 years.

· Just less than two-thirds have never attended a meeting on the proposed development.

· Slightly over one-third are tenants.

What are their concerns?

· 85% were concerned about traffic and hazardous waste.

· 79% were concerned about the size and type of stores.

· 75% were concerned about the locationof stores.

1

What kind ofdevelopmentdo they desire? '

· 77% would like the land to continue to serve as a flood plain.

· 76% would like landscaped open space.

· 72% would like additional or enhancedathletic uses.

· Neighborhoodopinion was evenly divided on the subject of limiting the developihent to a
small, neighborhood market.

What kind ofdevelopmentdo they oppose?

· 71% were opposed to the superstore/retail proposal.

· 78% were opposed to an office park.
'
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Page 2 Toni L. Snow

We look forward to an opportunity to discuss the survey results with you. We sincerely hope

you will consider these results when addressing the current and future needs of the North
Cambridge community.

For the Alewife Study Group,

T: d.S=
Toni L. Snow
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28 Magoun Street
Cambridge, MA 02140
June 17, 1996
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Ms. Margaret Drury
City Clerk
Cambridge City Hall

..,

795 Massachusetts Avenue "

Cambridge, MA 02139

Dear Ms. Drury: '
" !

'

In response to neighborhood concern over the proposed development
of the Grace site in North Cambridge, the Alewife Study Group
developed, designed, and distributed a survey to 2,750 neighbors.
Cambridge Citizens for a Livable Neighborhood prepared the analysis.

We would like to briefly present highlights of the results to the City
I 'Council on Monday, June 24. To that end, would you submit the

attached materials (a cover letter, the analysis, the aggregate data,
written comments, a sample survey, and a distribution map), for the
Monday, June 24, Consent Communication Agenda? k

Thank you.

V

For The Alewife Study Group,
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Consent Communication #33

Communication was received from Lisa
Birk, Co-Chair, The Alewife Study
Group, transmitting her concern
over the proposed development of
the Grace site in North Cambridge.

'j^'" ..m

C

In City Council june 24, 1996
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"." 364 Rindge Avenue, 17L

,
,'j,! 20 "' " Cambridge,MA 02140

, ,,
June 19, 1996

,, k-j"'

Ms. Margaret Dru©
City Clerk-
Cambridge City Hall
795 Massachusetts Avenue '

'

Cambridge,MA 02139
T "

Dear Ms. Drury:

I would like to bring the following observations to the attention of the ,'

Cambridge City Council as a"consent communication for the June 24, meeting
of the City Council. The purpose of this communication is to riiore clearly
illustrate the natural value of the Grace site area so that any development
that proceeds will benefit by a more comprehensive awareness of ecological "'

-
. issues typically ignored at locations of this sort. The observations catalog a

brief period of sitings of wildlife at or abutting the W.R. Grace site in North
Cambridge.

,

Barred Owls - Probably related to the one at Fresh Pond. They rarely leave
established territories. Seeing one at Jerry's Pond probably indicates that they
need area to expand. They are normally deep woods and riverine species.

They nest in hollow trees or the platform nests of hawks. There are 3 stick
nests on the unlighted side of Jerry's Pond. Hopefully, this could be kept that
way. They are probably old Osprey nests as Alex Strysky, of the Cambridge
Conservation Commission, indicated that they had been seen previously

, ,around Danehy Park.

' Also seen were Great Horned Owls, Skunks, Mallard Ducks, Great Blue "

Herons, Muskrats, Turtles, Grey Squirrels, Racoons, Garter Snakes, Ground ,"

Hogs, Sharpe-shinned Hawk, Red-tailed Hawks, Cardinals, Chickadees, House
Sparrows, Grackles, Crows, Mourning Doves, Pigeons, Gulls, Starlings, Green
Herons, Black-crowned Night Herons, Brown Bats, Kingfishers, Killdeers,
Chimney Swifts, White-breasted Nuthatch (by a resident in the "

neighborhood), Great Flycatcher, Rough-winged Swallow, Kingbird, Marsh
Wren, Woodcocks, White-throated Sparrows, Song Sparrows, Grasshopper or ·

Savannah Sparrow, Vesper Sparrow, Robins, Hermit and other Thrushes,
Goldfinches, Purple Finches; Yellow Warblers, Yellow rumped Myrtle
Warbler, Redstart, Wilson's Warbler, Black and White Warbler, Northern
Oriole, Northern Parula Warbler, Yellowthroats, Louisiana Waterthrush,
Downey Woodpecker, Yellow-bellied Sapsucker, Solitary Sandpiper, Yellow-
shafted Flicker, Bumblebees, Yellowjackets, Ants, Earthworms, Ticks, Tent
Catapillars, various BijtterAies, Brown Thrasher, Rufus-sided Towhee, r

r '



Consent Communication #32
.

T Communication was received from Ralph
Yoder, Member, Grace Site Advisory .

Commit,tee, transmitting a letter to .

' more clearly illustrate the natural .
'

p value of the Grace site area so that
any development that proceeds will -

. benefit by a more comprehensive
· awareness of ecological issues typically

ignored at locations of this sort. ·

¥

In City Council june 24, 1996 ·

'"=~t T"
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Pheasdnts, Red-winged Blackbirds, Brown Headed Cowbirds, SCarlet

Tananger, several Feral Cats, Rabbits, Wood Ducks, Double-crested
Cormorants, Magnolia Warblers, Chat, Hooded Warblers, Tree Swallows,

P

Common Nighthawks, Chestnut-sided Warblers and a Black-throated Blue
0

Warbler. Also sited were Cedar Waxwings, Bass, Cam, Catfish, Canada "
,

4

Warblers, Foxsparrows, and(smal1 Flycatchers ,(1995T " ·

,
.

'

'
.

' '

\ ,
"

0
P

· All of these species I have seen on or near the Grace Site, the MDC
'

d

Reservation, the Arlington Cattail Marsh, Yates Pond, Little River/Alewife
Brook, Jerry's, Parkway and Infield Ponds. I have seen frog eggs (green and

'

.

'

dead eggs) but no frogs until I heard' a Bullfrog at Yates'Pond on June 3. I
¶

h

'

,

have still seen no toads or chipmunks. Others have mentioned seeing ,1

opossums, and I'm certain there are mice, rats and other.small birds and
,

a

.animals not recounted here. . .

.

· Included in my personal logs are dates Of first sightings and additional
interesting phenomena surro"unding the sightings. 'Interestingly, there are
undoubtedly at least ten sparrow species within this small area.

P

.

-
'

Thank you for your
kind consideration.

, . .¶

k

r
..Sincerely, ·

"

1

"4llU-4b

Ralph Yoder
, 4

Member, Grace Site Advisory COmmittee
' a

t
0

T

U .
r

' 0

cc: Massachusetts Audubon Society -
' ' ·

" Sierra· Club ' -

r

Alex Stryskyt . ,,
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28 Magoun Street
Cambridge, MA 02140
June 17, 1996

Ms. Margaret Drury
City Clerk '

,
Cambridge City Hall
795 Massachusetts Avenue
Cambridge, MA 02139

Dear Ms. Drury:

In response to neighborhood concern over the proposed development
of the Grace site in North Cambridge, the Alewife Study Group
developed, designed, and distributed a survey to 2,750 neighbors.
Cambridge Citizens for a Livable Neighborhood prepared the analysis.

We would like to briefly present highlights of the results to the City
Council on Monday, June 24. To that end, would you submit the
attached materials (a cover letter, the analysis, the aggregate data,
written comments, a sample survey, and a distribution map), for the
Monday, June 24, Consent Communication Agenda?

t

Thank you.

For The Alewife Study Group,
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Page 2 Toni L. Snow

,

We look forward to an opportunity to discuss the survey results with you. We sincerely hope

you will consider these results when addressing the current and future needs of the North
Cambridge community.

For the Alewife Study Group,

T:d .Slhd
Toni L. Snow
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109 Clay Street
.

Cambridge, MA 02140

June 10, 1996

To Whom It May Concern:
..

'

The North Cambridge NeighborhoodSurvey was developed, designed, and distributed by the

Alewife Study Group to respond to community concerns over the proposed developmentof the

W.R. Grace site. The survey questions evolved throughnumerous survey committeemeetings

during the fall and winter of 1995. Our aim was to make the wording as neutral as possible.

Distribution of the survey was conducted in coordinationwith the mailing of the February/March

1996 issue of the North Cambridge News. The survey was mailed to 2750 residents living

within a defined area. (See packet for samples of survey and North Cambridge street map).

Each survey was stamped with a red control number to discourage unauthorized reproduction,

and stapled to an inside page of the News.

During March and April, 150 residents mailed completed surveys to a Cambridge post office

box. In May, the raw data was tabulated and analyzed by members of Cambridge Citizens for
Liveable Neighborhoods (CCLN). Participants' written comments were also transcribed by

CCLN. The CCLN data tabulation, summary analysis, and transcribed comments are also

included in the enclosed packet. Survey results have been reported in aggregate form to ensure

the confidentiality of those who participated in the survey.

Below are some highlights of the aggregate data:

Who are the respondents?

· Almost one-halfhave lived in North Cambridge more than 10 years.

· Just less than two-thirds have never attended a meeting on the proposed developmen't.

· Slightly over one-third are tenants.

What are their concerns?
.

· 85% were concerned about trafhc and hazardous waste.

· 79% were concerned about the size and type of stores.

· 75% were concerned about the location of stores.

What kind ofdevelopmentdo they desire?

· 77% would like the land to continue to serve as a flood plain.

· 76% would like landscaped open space.

· 72% would like additional or enhanced athletic uses.

· Neighborhood opinion was evenly divided on the subject of limiting the development to a

small, neighborhood market.

What kind ofdevelopmentdo they oppose?

· 71% were opposed to the superstore/retail proposal.

· 78% were opposed to an office park.
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ASSESSINGDEPARTMENT

From: Kay Wheelock (VAX:WHEELOCK)

To: DRURY, MARGARET

Date: August 9, 1996, (Friday) 4:42pm
subject: protest petition

8-9-96
Margaret,

Sally asked me to contact you. The petition you sent us yesterday
afternoon does-not specify the location of the properties involved;
therefore, we are unable to proceed. We expected to receive the
locations after our meeting on Monday. There Is a petition from
you dated May 1, 1996 which looks to be the same protest; at that
time, we listed all the property owned by W.R. Grace, and if there
is a time constraint, we will do that for this one. However, as
discussed at the meeting, we do not want to guess at the
information required, and would appreciate your supplying us with
the locations of the properties to ensure that the correct data is
sent to Engineering. Also, in the past (as shown on your May I,
1996 letter), the particular petition is named on your letter under
"subject;" this would be most helpful in the future. Please
advise as to the next step. Thanks,

Kay

~,

\
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PLYMOUTHOFFICE 155 FEDERAL STREET ANDOVER OFFICE170 WATER Street 26 CHESTNUT STREETplymouthZla

-
( Boston, Massachusetts 02110-1727 andover, ma Ol810-38OO3ONE

. TELEPHOKE508-747-8250
508-475-4552=CECOP[KR TELEPHONE 617-338=0O5()8-7®-®75

TELECOPIER 617-338-0122
of col"n8kl

Please SkndWILLIAM V: hOvEIy
COR=POK"DENCETOgeorge m. dallas August 9, 1996

Boston Addr=

Robert W. Hedy
City Manager

CityHall
795 Massachusetts Avenue
Cambridge, MA 02139

RE: Bromfield/Volpe Petition

Dear Mr. Hedy:

As you know, Susan Schlesinger, Assistant City Manager for Community Development,

requested, on behalfof the Planning Board, a legal review of the Bromfield/Volpe Petition ("the
Petition") which would amend the IC and PUD-IC rules to create a 400 foot wide "open space"

bufer strip and preclude use of the strip, inter ali& for access to the commercial development

beyond the 400 foot buffer.

ISSUES PRESENTED

We have been asked to examine the Petition in relation to two issues: (I) Is the Petition a

valid exercise of zoning power or does it constitute reverse spot zoning? (2) If the Petition is a

valid exercise of zoning power, would it effect a taking?'

F,ACTUAL BACKGROUND

History on Alewife Center Project

We understand that a Planned Unit Development ("PUD") special permit was issued to
Reynolds, Vickery, Messina and Griefen ("RVMG") and W.R. Grace & Co. ("Grace") in

September of 1987 for the development of the Alewife Center omce Campus Project ("the

' We assume for purposes of this memoranduoithat Alewife Center PUD special permit is entitled tozoning freeze protectionbul as the constructionschedule requires InodifjcatioIL the project may nevertheless
become subject to the proposed Petition.
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project"), comprised basically of six oKice buildings with some retail, a hotel and common areas.

The building at One Alewife Center was commenced in the Fall of 1987 and was completed in

1988. Tjje PUD special permit recognized that the project would be developed over an 8 to 10

year period. The owner had obtained a height variance from the Zoning Board ofAppeals in

November of 1986 and a flood plain special permit Hom the Planning Board in Novemberof 1987

for One Alewife Center. According to the owner, due to problems with the State (including curb

cuts and unsettled taking plans), there were delays in completing any other parts ofthe project.

In light of these problems, a minor amendment modifj'ing the construction schedulewas granted

in August of 1989. The real estate is owned by a wholly owned subsidiary ofGrace. Spaulding

& Slye apparently purchased RVMG's interest in the project. Grace recently sought again to

modify the schedule on April 10, 1996, as a minor amendment. We understand that the Planning

Board deemed such amendments at this time to require the Ming ofa major amendment aiid a full

public hearing. Grace has not as yet applied for same.

After publications by the City of Cambridge Community Development Department of a

report identUj'ing areas and neighborhoods of the City poorly served by full service supermarkets,

Grace proposed a new project at Alewife Center including a supermarket and other retail

establishments. The neighborhood and others objected to the trafhc and other impacts of such a

project.

We understand Hom Les Barber that the Petition impacts only the Grace Alewife site and

a small house lot owned by Catherine Kennedy,' We also understand that, although the site has

access offAlewife Parkway, the lack ofaccess Hom WhittemoreAvenue might negatively impact

Cvelopment on the site. We also understand that as of the Planning Board's action in 1989, that

Board did not require any buffer area other than the setback for the site. Although the site has

recently been the subject of extensive analysis from an environmental and traffic perspective by

the Grace Committee, we have been advised that the site has not been the subject ofany zoning

study or zoning analysis since at least 1989, that there were no zoning studies undertaken to

' Given the dimensionsof the lot;, the four hundred foot open space buUCr zone would consume the
Kennedy lot ifthe owner sought to convert the residential use to commercialuse. Obviously, residential use would
remain grandfatheredfor zoning purposes. We also understand that technically MDC land lies within the area
afiCcted by the proposed zoning amendlnenl but itis unlikely that the MDC will seek to use its property for other
than public purposes.

2
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justifj the need for a 400 foot open space buffer at the time on this site, and that the City has no

other open space buffer requirements which compare to the magnitude ofthat proposed for this

site. (We.do note that there was an Alewife study process which considered a wide range of
planning and zoning issues for all commercial areas in Alewife but did not include the Grace site.)

The Petition

The Petition sets forth the following as justificationsfor the zoning amendment to IC-

PUD-IC rules:

WHEREAS the neighborhood ofNorth Cambridge could be impacted negatively

by inappropriate over-development in the Alewife area; and

WHEREAS the zoning protections offered by zoning districts industryC, and also
the overlyingPUD-IC, do not adequately protect nearby streets and homes from undue
impact; and

WHEREAS current development proposals for the PUD-IC development abutting

Alewife Brook Parkway are not consistent with the best interests of the adjoining
neighborhood; and

WHEREAS it is the intent of this Petition and the proposed Zoning Ordinance
amendment attached to protect low density residential areas adjacent to Industry C and/or

PUD-IC Districts Kom certain development projects (both as-of-right and by special

permit) by establishing a protective Open Space buffer strip between said residential areas
and said projects;

As the Petition itself explains: "The main point of this petition is to create a 400 H wide "Open

Space" buWer strip between the neighborhood and new construction within the IC district or the

PUD-IC development parcel. Within this buffer strip, most buildings and uses, includingparking,

are prohibited. To accomplish this, several parts of the zoning ordinance must be amended as

below..."

. The Petition specifically proposes the following zoning amendments:

A. In Article 4.000, Use Regulations, add to Special Classification Rules a new
Section 4.29 as follows:

"4.29 Special Use Limitations in Industry C Districts.

For any lot or portion of a lot in an Industry C District that is located within 400
feet of any ResidenceA or B Zoning District, only those uses permitted in the
Open Space District as set forth in the Section 4.30, Table ofUse Regulations,
shall be allowed. Expressly prohibited are the accessory uses ofparking, loading,
and vehicular access serving any use prohibited from Open Space Districts."

3
--
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As the Petition itselfexplains, this section provides that "ar.y part ofany lot or parcel within 400 ft

ofRes A or B zoning is limited to used [sic] as allowed in Open Space districts. In other words,

all residential, commercial and industrial structures and uses are prohibitedwithin this 400 ft wide

bufer strip. The last sentence helps ensure that the open space buffer strip is not used for cars,

trucks, or driveways related to adjacent development."

B. In Section 4.30, Table ofUse Regulations, add a new superscript number 54 to the
heading "Ind C" in column fourteen. Additionally, in Section 4.40, Footnotes to
the Table ofUse Regulations, add a new footnote 54 to read as follows:

"54. Subject to the provisions of Section 4.29"

As the Petition itselfexplains, this section "cross-references 8om the Table back to the new buffer

strip Section 4.29 described in A above."

C. In Section 5.34, Industrial Districts, Table 5-4, add a new footnote (C) in the hrst
column at the seventh line "IC". Additionally, in Section 5.34, add a new footnote
(c) to read as follows:

"(C) Notwithstandingthe dimensional requirements set forth in this Section 5.34

for Industry C districts, no structure constructed on a lot or portion of a lot in an

Industry C district that is located within 400 feet of any Residence A or B Zoning
District shall exceed the dimensional limitations for the Open Space District as set

forth in Section 5.35."

As the Petition explains "this cross-reference ensures that the few structures and uses which are

allowed in an Open Space District
- e.g. a municipal library -- are built to comply with

dimensional restrictions applicable in the Open Space District."

And, finally:
' D. In Section 13.10, Planned Unit Development in IC Districts, add a new Section

13.19 to read as follows:

"13.19 Open Space Buffer Requirements in the PUD-IC District.

Notwithstandingany use provisionor dimensional requirement as set forth
elsewhere in this Section 13.10, for any development parcel or portion of a
development parcel located within 400 feet of any Residence B or Residence A
Zoning District, only those uses permitted in the Open Space District as set forth
in Table 4.30 shall be permitted, and any structure constructed shall be subject to
the dimensional requirements of the Open Space District as set forth in Section

5.35. Accessory parking, loading, and vehicular access facilities for any use not

4
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otherwise permitted in the Open Space District are expressly prohibitedFom this
bufer strip."

As the Pe,tition explains: "This requirement ensures that the 400 ft buWer strip established for the

IC zone as above also applies to PUD-IC development parcels. This provision is not necessary,

and may be deleted 8om the Ordinance, ifthe currently pending Bromfield petition is properly

adopted."

LEGAL RESEARCH

Spot Zoning Analysis

Does the proposed zoning amendment, subjecting Grace's prope'ty ("the site") to a four-

hundred foot open space requirement, violate the basic requirements ofuniformity and generality

of zoning legislation by creating special detrimental treatment for the site as compared with other

properties and, therefore, constitute unlawful spot zoning? In other words, has the locus been

singled out for adverse treatment vis-a-vis substantially similar parcels?

In our opinioq the proposed amendment in this case appears to create a unique and

detrimental regulation for the site? The record on the Petition does not, in our opiniorj currently

identify adequate justification or zoning objectives served thereby. As the cases discussedbelow

evidence, this is precisely what may constitute improper spot zoning: "Singling out a parcel of

land for special treatment as compared to other parcels in the same zoning area." Canteen Corp.

v. Pittsfield, 4 Mass.App.Ct. 289, 293 (1976).

"Spot zoning" cases depend very particularlyon what in fact the municipalityhas tried to

do as against the background of G.L. c. 40A, Section 4, which provides that any zoning ordinance

OI by-law shall be uniform within districts. The requirement ofuniformity has long been a part of

our zoning statutes and case law. See, e.g., Shapiro v. Cambridge, 340 Mass. 652, 659 (1960).

In spot zoning cases, the result depends rather on both the generality of the principlein question

and on the facts of the particular case. Even the existence of a comprehensive plan and laudable

objectives will not justifj' a violation of the legal requirement ofuniformity. Aronson v. Sharorl

346 Mass. 598 (1964).

' Unlike the Rowe and Lohnespetitions which seek to realign zoning boundaries, this petition imposes

unique detrimental regulationson the Grace andKennedy sites. Like those petitions, however, the courts will look

closely at whether the regulations serve justiRable and legitimate planning objections.

5
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In a recent "spot zoning" case, National Amusements, Inc. v. City ofBC)stQn, 29

Mass.App.Ct. 305 (1995), the Court held that:

Although all rational presumptions favor the validity ofan amendment by a muniCipdity

of its zoning code, we decide that the amendment of the Boston Zoning Code presented

for review arbitrarily singled out the land of the plaintifNationalAmusements, Inc.

("National"), for disparate treatment Hom similar land in the same zoning area.

The Court noted that Nationals property, a vacant 13.8 acre tract, had been originally zoned for

industrial use and had sometime prior to 1964 been changed to general business. Id. at 30'7.

ARer the plaintiRbegan the process ofapplying for buildingpermits to construct a shopping

center, the City began seeking to "down zone" the property. This was ultimately accomplished in

February of 1987 when the propertywas down zoned to Residential 8 (multifamily).

The Court in National Amusements set out the pertinent standard applicable to zoning by-

laws changes. The Court explained:

There must be a showing of some substantial relation between the zoning code

amendment and the general objectives of the enabling act. [Citations omitted.]

Paramount among those objectives is the promotionofthe public welfare. [Citations

omitted.] Every presumptioij, as we noted at the outset of the opiniorj, is to be made in

favor of the zoning amendment. [Citations omitted.] Ifthe reasonablenessof a zoning

regulation is fairly debatable, the judgment of the local legislative body (here the zoning

commission ofBoston) should be sustained and the reviewing court should not substitute

its own judgment. [Citationsomitted.] Nevertheless, a zoning ordinance or by-law will be

held invalid ifit is unreasonable or arbitrary, or substantially unrelated to the public healtll

safety, convenience, morals or welfare. [Citations omitted.] Id. at 309-310.

In reaching its conclusion that the rezoning was unlawful, the Court noted:

,
What is striking about the record is the absence of analysisof land use planning

considerations by municipal authoritybefore the decision to change the zoning was taken.

Among the considerations to be taken into account are the physical characteristic's of the

land, its locatiorl size, and the nature ofadjoining uses. Barney & Carey Co. v. Milton,

324 Mass. 440, 449 (1949). There were, before the fact of the rezoning, no market

studies. Id. at 310.

The Court concluded:

Rather, what appears to have occurred is that, in response to the WRNC [i.e., West

RoxburyNeighborhoodCouncil], the decision to change the zone was made, following

which a few fig leaves of rationalization were decorously draped by the BRA around the

submission to the zoning commission. Id. at 311.

6
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The National Amusements Court, in concurring with the Land Court's finding of invalid

rezoning, explained:

In .view of the lack of land use study and the illogic of the ostensible reasons for the

rezoning it is not to be wondered at that the Land Court judge found those reasons to be

pretexts, that "the primary motive ofthe rezoning was to protect small business in the

general West Roxburyneighborhood," and that the "surroundings are environmentally

unsound for residences." Id,. at 312.

To the City's argument that the Land Court improperly focused on the motives for the zoning

change, the Court responded:

The point that the judge correctly made, however, is that under our cases zone changes

which have no roots in planning objectives but which have no better purpose than to
torpedo a specific development on a specific parcel are considered arbitrary and

unreasonable. The vice is the singling out of a particular parcel for diferent treatment
6rom that of the surrounding area, producing without rational planning objectives, zoning

class*cations that fail to treat like properties in a uniform manner. [Citations omitted.]
Id. at 312.

Takings Analysis: The Federal Courts

Analysis of so-called regulatory takings must begin with the general principle that the tights of

owners to use and enjoy prope'ty are subject to reasonable regulation designed to promote general

welfare. penn Central Tims. Co. v. City ofNew York 438 U.S. 104, 123-128 (1978); Franklin v.

Spadofola 388 Mass. 764, 773 (1983).

With respect to regulatory takings, "[t]he general rule at least is that while property may be

regulated to a certain extent ifregulationgoes too far, it will be recognized as a taking.' Pennsylvania

Coal Co. v. Nfasoll 260 U.S. 393, 415 (1922). "Answering this question [of whether a regulation

"goes too far'] involves regulatory takings analysis which is peculiarly fact dependent, involving

'essentiaUy ad hoc, factual inquiries."' Yankee Atomic Electric Co. v. Secretaryofthe CommonweajtK

403 Nfass. 203, 209 (1988), quoting Penn Central, suprZ 438 U.S. at 124.

In Penn Central supla the owner ofGrand Central Statioij which building was designated as a

landlnark sought permission Fom the New York City Landmarks Commission to build a fifty story

omce tower on the roof. When that permission was denidl the plaintiff brought suit claiming a

regulatory taking. The Supreme Court, in holding that there was no taking, looked to three factors:

the economic impact of the regulation, the extent to which the regulation interferes with specific

reasonable investment-backedexpectations of the owner, and the characterofthe government'saction.

7
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Because the regulation permitted Penn Central to obtain a reasonable return on its investnlent 438

U.S. at 136, the Court found there to be no taking.

Iil Keystone Bituminous Coal Association v. DeBenedicti& 480 U.S. 470, 485 (1987), the

plaintiflS challengQ as an unconstitutiond taking the Pennsylvania Subsidence Act which required

that fifty percent of the coal beneath certain structuresbe left in the ground to provide support.

In Miding no taking the Court found that the plaintiff suffered only a small diminution in value and

thus that the statute did not deprive the owners of economically viable use of their propa1y. See al,so

Agins v. City of Tibwom 447 u.s. 255, 260 (1980) (zoning ordinance which restricted parcel to

maximum use of five single-family reSidences not a taking since owner could still make economically

viable use of land).'

In Lucas v. South Carolina Coastal CoimdL 50S U.S.
,

120 LE2d 798, 112 S.C. 2886

(1992), the plaintiff had purchased 'two lots, both of which were zoned for sinhhgle-fMnily residential

construction and...therewere no restrictions imposed upon such use ofthe property by either the State

of South CaroW the County of Charlestowrj or the Town of the Isle of Palms." 120 L.Ed. 2d at

808-809, quoting App. to Pet. for Cert. 36. After the plaintiffs purchase of the lots, the State of South

Carolina adopted the BeachFom Miuiagement Act. That Act 'decreed a permanent ban on

con9ructioninsofar as Lucas's lots were concemed..." Id. at 809. The trial ajurj concluded that the

prohibitions of the Act "deprive[d] Lucas of any reasonable economic use of the lotg...eliminated the

unrestricted right ofuse, and render[ed] them valueless."' Id., quoting App. to Pet. for Cert. 37. The

trial court then concluded that a compensable taking had occurred and the South Carolina appellate

courts amrmed.

,

The Supreme Court in Lucas explain€xl that while "we have generally eschewed any 'set

formula' for determining how far is too far, preferring to "engage[e] in.
. .

essentially ad hoc, factual

inquiries," Penn Central Transportation Co. v. New York City, 438 US 104, 124, 57 L Ed 2d 631, 98

S Ct 2646 (1978) (quoting Goldblatt v. Hempstea(l 369 US 590, 594, 8 L Ed 2d 130, 82 S Ct 987

' Obviously, the use xgulation prpposod here docs not invite the applimtion ofthe rule in Lonetto v. Teleprompter

MdnhattanCATV Corp., 458 U.S. 419 (1982), that a 'permanent physiail ocmpation"ofpioperty is a I&K & taking. Not
only did the Court inLoretto camiluy limit its per sc rule to pamanem physiml occupations ofpruperty, but it expressly

reaffirined its ckcision in Penn Cemml supW 438 U.S. at 104, that use restrictions vme to be analyzM Werentjy.
Loretta supm 458 U.S. at 426-27. TM Court in Loretto explainod that its "holding

...
[is] very narrow' and did not

"question the
...

autholityupholdingthe State'sbrriad power to impose appropriate restrictions ijpon an ownets

usedhis p'openty." Id. at 441 (emphasis in original).
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(1962)", id. at 812 "[w]e have, howeva, described at least two discrete categories of regulatory action

as compensable without case-specMc inquiry into the public interest advanced in suppon of the

restraint. .The Mst encompasses rqgdations that compel the property owner to suffer a physical

"invasion" of his property. . .
The second situation in which we have found categorical treatment

.
appropriate is where regulation denies all economically beneficial or productive use of land." Id. at

812-813.' TheLucas Court noted that:

It is correct that many ofour prior opinions have mggested that "harmM or noxious uses" of
property may be proscribed by government regulation without the requirement of
compensation. For a number of reasoA however, we think the South Carolina Supreme

Court was too quick to concludethat that principle decides the present case. Id. at 817.

The Court explainedthat:

'!HamU1 or noxious use" analysis was, in other words, simply the progenitor of our more
contemporary statements that "land-use regulation does not effect a taking if it "substantiany

advance[s] legitimate state interests"..." Nollaij sup'% at 834, 97 L Ed 2d 677, 107 S Ct 3141

(quoting Agins v. Tiburoij 447 US, at 260, 65 L Ed 2d 106, 100 S Ct 2138); see also Penn

Central Transportation Co., sLlpla at 127, 57 l Ed 2d 631, 98 S Ct 2646; Euclid v. Ambler

Realty Co., 272 US 365, 387-388, 71 L Ed 303, 47 S Ct 114, 54 ALR 1016 (1926) Id, at

818.

The Court went on to hold that total regulatory takings need not be compensated if the

prohibited uses of property were not "previously permissible under relevant property and nuisance

principles." Id. at 821. In otherwords: "Where the State seeks to sustain regulation that deprives land

of all economically beneficial use, we think it may resist compensationonly ifthe logically antecedent

inquiry into the nature ofthe owner's estate shows that the proscribeduse interests were not part ofhis

title to begin with." Id. at 820. Thug

A law or decree with such an effect must, in other words, do no more than duplicate the result

that could have been achieved in the courts -- by adjacent landowners (or other uniquely

affected persons) under the State's law of private nuisance, or by the State under its
't

s
The Court noted:

Reg'ettdbly, the rhetorial force of our "deprivation of all economically feasible use" rule is giuiter than its

precisiorj since the rule does not mdke clear the "property interest" against which the loss of value is to be

mmsured Wheij forexamplq aregulationml=sa developer to leave 9Wo da rural tract in its natural state,

it is unclear whether we would analyzE the situation as one in which the owner has been deprived of all
economically bendicial use of the burdened portion of the tracl or as one in which the owner has sufferui a

mac diminution invalue of the tract as awhole. Id at n.7.

9



HOVEY.JJRBEIAS, EIELJ)STEEL & BAIIJIN

complementary power to abate nuisances that afect the public generally, or otherwise. IB. at
821.

Tile Court in Lucas remanded the case to the South Carolina courts to determinewhether there '

were any common-law or nuisance principles under South Carolina law that "would have preventedthe

erection of any habitable or productive improvements on petitioner's land" Id. at 822. The Court

emphasized'

to win its case South Carolina must do more than proffer the legiSlature's declaration that the

uses Lucas desires are inconsistentwith the public interest or the conclusory assertion that they

violate a common-law maxim such as sic utere tuo ut alienum non laedas. As we have sai(l a

"State, by ipse dixit may not transform private property into public property without
compensation ...." Webb's FabulousPhamlaci« Inc. v. Beckwitlj 449 US 155, 164, 66 L Ed

2d 358, 101 S Ct 446 (1980) Jnsteacl as it would be required to do ifit sought to restrain

Lucas in a common-law action for public nuisan% South Carolina must iden@ background

principles of nuisance and property law that prohibit the uses he now intends in the

circumstances in which the property is presently found. Only on this showing can the State

hirly claim that in proscribing all such beneficial uses, the BeactUont Management Act is

taking nothing. Id. at 823. Id. at 822-823.

In Dolajn v. City of Tigard, 512 us. ,
129 L.Ed.2d 304, 114 S.Ct. (1994), the

Supreme Court invalidated a municipality'sattempt to condition the issuanceof a building permit

for the expansion of a store and paving ofa parking lot upon the dedication to the city by the

owner of a bicycle path and greenway/flood plain area (comprising approximately 10% ofthe

property)' The Court announced a three-part test to determine the validity of regulations

governing property: (I) Does the regulation or permit condition promote a legitimate public

purpose or state interest? (2) Is there a reasonablerelationship - "essential nexus" -- between the

legitimate state interest and the permit conditionor regulation? (3) If such nexis exists, has the

municipalitydemonstrated the required degree of connection -- a "rough proportionality" --

between the exactions and the projected impact of the development? 129 L Ed. 2d at 317.

The facts ofDolan are relatively simple. "Petitioner applied to the city for a permit to

redevelop the site. Her proposed plans called for nearly doubling the size ofthe store to 17,600

' The Court reiteratedat the outset of its reasoning that: "A land use regulation does not eUCcta taking ifil
'substantially advance[s] legitimate state interests' and does not 'den[y] an owner economicallyviable use of his

land,' Agins v. TibwoiL 447 US 255, 260 (1980)." Id. at 316. The Court noted that: "There can be no argument

that the permit conditions would deprivepetitioner of 'economicallybeneficial us[e]' of her property as she

currently operates a retail store on the lot. Petitioner assuredly is able to derive some economic use from her

property." Id. at 316 n. 6 (emphasis in original).

10
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square feet, and paving a 39-space parking lot." Id. at 313. Pursuant to state requirements

mandating comprehensive land use management,the city developed and adopted its Community

Development Code ("CDC"), which required owners to comply with a 15% open space and

landscaping requirement, which limits total site coverage, including all structures and paved

parking, to 85% of the parcel. The city, in order to deal with congestioQ also adopted a plan

requiring dedication of a pedestrian/bicycle pathway. Finally, the city adopted a MasterDrainage

Plan (Drainage Plan) to deal with flooding created by increasing impervious surfaces.

The Court quickly determined that the city's permit conditions served legitimate public

purposes and that a nexus existed between these purposes and the conditions sought to be

imposed. The Court then turned to the question of "whetherthe degree ofthe exactions

demanded by the city's permit conditions bear the required relationship to the projected impact of

petitioner's proposed development." Id,. The Court then looked to the city's explanations for

imposing the conditions it did:

The city required that petitionerdedicate "to the city as Greenway all portions of the site

that fall within the existing 100-years floodplain [ofFanno Creek]...and all property 15

feet,above [the floodplain] boundary." In addition, the city demanded that the retail store

be designed so as not to intrude into the greenway area. The city relies on the

Commission's rather tentative hndings that increased stormwater flow Rom petitioner's

property "can only add to the public need to manage the [floodplain] for drainage

purposes" to support its conclusion that the "requirement of dedication of the floodplain

area on the site is related to the applicant's plan to intensify development on the site."

City ofTigard Planning Commission Final Order No. 91-09 PC, App. to Pet. for Cert.

G37.

The city made the following specific findings relevant to the pedestrian/bicycle pathway:

"In addition, the proposed expandeduse of this site is anticipated to generate

additional vehicular traffic thereby increasing congestion on nearby collector and

arterial streets. Creation ofa convenient, safe pedestrian/bicycle pathway system

as an alternative means of transportation could offset some of the traffic demand

on these nearby streets and lessen the increase in traffic congestion." Id., at 24.

Id. at 318-319.

The Court determined that "these hndings [were not] constitutionallysufftcient to justifj' the

conditions imposed by the city on petitioner'sbuildingpermit." Id. at 319. The Court noted that:

"Despite any semantical differences, general agreement exists among the courts "that the

11
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dedication should have some reasonablerelationship to the needs created by the [development]."

Id. at 320 (citation omitted). The Court concluded:

We think the "reasonable relationship" test adopted by a majority of the state courts is

closer to the federal constitutional norm than either ofthose previously discussed. But we
do not adopt it as suclj partly because the term "reasonable relationship" seems

confusinglysimilar to the term "rational basis" which describes the minimal level of
scrutiny under the Equal ProtectionClause of the Fourteenth Amendment. We think a

term such as "rough proportionality" best encapsulates what we hold to be the

requirement of the Fifth Amendment. No precise mathematical calculation is required, but

the city must make some sort ofindividualized determination that the required dedication

is rdatcd both in nature and extent to the impact of the proposed development. Id,. at 321.

(emphasis added)

Massachusetts Appellate Court Analysis ofthe Takings Clause

In Steinberg v. Cambridge, 413 Mdss. 736, 741 (1992), the Supreme Judicial Court,

applying Fifth Amendment constitutional analysis, noted that there are "two categories of

governmental regulatory action that constitute compensabletakings without regard to other

considerations, such as the public interest sought to be advanced." The first is where a challenged

regulationauthorizeg directs or otherwise involves a physical intrusion onto private property. Id.

The second is where a challenged regulation denies all economically beneficial or productiveuse

of the plaintiffs interest in the property. Id. The Court then notes:

Ifthe governmental regulation neither results in a physical invasion of the property nor
deprives a landowner of all economically beneficial use of land, there may nevertheless be

a regulatorytaking based, in part, on the regulation's economic impact on the property as

a whole and the extent to which the regulation has interfered with a property owner's

,
distinct investment-based expectations. jd. at 742.

The Court in Steinberg also rejected the plaintiffs alternative takings argument that "a taking

occurs when a land-use regulation 'does not substantially advance legitimate state interests'.

Agins v. Tiburorl 447 U.S. 255, 260 (1980).", id. at 744, finding that "the challenged [and

previously invalidated] ordinance [mandating that an owner owning more than one rent controlled

condominium unit within a building was required to sell all ofhis interests] substantially advanced

the purpose of rent control." Id. at 746.

12
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Following the Lucas decisiaj the Supreme Court of the United States remanded the case

ofLopes v. Peabody to the Massachusetts courts. As the Supreme Judicial Court on remand

noted:
.

In its Lucas opiniorl the Supreme Court held that a landowner was entitled to
compensation for a taking when a zoning regulation effectivelyprohibitedall economically
beneficial use of the land,, unless the prohibition could be independently justified under
principles of South Carolina nuisance or property law. Lopes, supr& 417 Mass. 299, 300
(1994).

In Lopes, the plaintiffchallengedthe wetlands conservancy district established by the City and

"[t]he parties stipulated that Lopes 'is unable to use his land as a result of the revision of the

Zoning Ordinance.' The judge viewed Lopes'suse of the land to be a mixed question oflaw and

fact. There was no evidence to permit a comparison of the fair market value of the property with

and without the restrictions in effect." Id. at 301. The Supreme Judicial Court, in remanding the

case to the Land Court for new hearing and further consideration in light of the Lucas decisiorj,

explained:

The Lucas opinion appears to have changed, or at least refocused, the applicable standards

for determining whether, for Federal constitutional purposes, there has been a regulatory

taking of property. An essential fact question is whether application of the ordinance has

caused the Lopes land to have no economically beneficial use. If the land has no
economically beneficial use, a term that the Supreme Court has not yet defined, the

ordinance may be upheld only ifit substantially advanceslegitimate State interests and its
application to the Lopes land reflects establishedprinciples of State property and nuisance

law. Id. at 304-305.

The Supreme Judicial Court suggested:

· The Land Court judge may elect first to consider the question whether Lopes has proved

that the zoning restrictioq particularly the 88.5 foot minimum elevation, does not
substantially advance legitimate State interests as applied to his lot. See Lucas, supra at
2893-2894; Agins v. Tiburon, 447 U.S. 255, 260 (1980). There is no doubt that flood
control and the prevention ofpollution of surface and ground water (and great ponds) are
legitimate State interests. Lopes is entitled to try to prove that these legitimate State

interests are not served by the 88.5 foot contour in any substantial way that a lower

contour would not serve. The Land Courtjudge considered conflicting expert views on
the soundness of the imposition of the 88.5 foot contour. She suggested that that line

preserved a margin of safety, and that its selection was a peculiarly political decision. The

Lucas case directs that the test must be made on a case by case basis as to the particular
land involved. After the Lucas opiniorj, generally expressed political judgments

concerning the desirability ofa zoning regulation will do little to resolve the question

13
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whether a regulation substantially advances State interests. See Lucas, supra at 2896-
2899. Id. at 305-306.

Alternatively, the Court suggested:

The Land Court judge, on the other hand, may wish first to decide whether the regulation
deprived the land of all economically beneficial use. Of course, the land must be otherwise
useable, economically and legally, for Lopes to demonstrate that the zoning regulation is

udawfiiL In other words, Lopes would have to show that his land, free of the regulatiorl
has some economically beneficial use and that it has none when subject to the zoning
regulation.

Ifthe judge concludes that the zoning regulation deprives the parcel ofall economically
beneficial use, the Lucas opinion advises us that there is a categorical regulatory taking,
unless under the land use law of the Commonwealth the proposed use would be a nuisance

or otherwise impermissible. Id. at 306.

In Leonard v. Brimfield, 423 Mass. 152 (1996), the Supreme Judicial Court held that the

town's enforcement of its flood plain restrictiondid not result in a compensable taking under the

United States Constitution even though it diminished the value ofher land. The Court noted that:

When a regulatorytaking involves neither a physical invasion nor a complete deprivation

ofuse, as in the case here, Federal law has established several interrelated factors which

are to be considered in determining whether a compensable taking has occurred: "(I) 'the
economic impact of the regulation on the claimant'; (2) 'the extent to which the regulation
has interfered with distinct investment-backed expectations'; and (3) 'the character of the
governmental action.'" Connollyv. Pension Benefit Guar. Corp., 475 U.S. 211, 225
(1986), quotingPenn Cent. Transp. Co. v. New York City, 438 U.S. 104, 124 (1978). Id.
at 154.

As to investment-backed expectations, the Court held:

' A property owner's investment-backed expectations must be reasonable and predicated on
existing conditions. Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1005 (1984). It must
be more than a "unilateralexpectation or an abstract need." Id. quoting Webbs Fabulous
Pharmacies, Inc. v. Beckwith, 449 U.S. 155, 161 (1980). The plaintiff's argument fails
because she could not have had a reasonable, investment-backed expectation that she

would have been permitted to subdivide the flood plain property. Id. at 155.

As to the economic impact of the flood plain restriction, the Court concluded:

Even ifwe ignore the fact that the zoning restrictionwas in place prior to the plaintiffs
'

purchase ofthe property, the evidence was insufTicient to show that the economic impact

was severe. The plaintiffs economic loss argument is based on her inability to build
houses on approximately ten acres of her sixteen-acre parcel. This has not firustrated her
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purpose to build her own home on the parcel which she has done. There is no dispute that
the complete sixteen acres is suitable for agricultural, horticultural, and recreational
purposes. The land was used for agriculturalpurposes prior to her purchase and can
cgntinue to be used as such. As stated by the United States Supreme Court: "Zoning
laws are, of course, the classic example [of land use regulations] which have been viewed
as permissible governmental action even when prohibiting the most beneficial use ofthe
property" (citations omitted). Penn Cent. Transp. Co. v. New York City, supra at 125.

As to the character of the governmental actioij the Court reasoned:

The hnal factor that may be considered is the character of the governmental action. "A
'taking' may more readily be found when the interference with property can be
characterized as a physical invasion by government." Id. at 124. Here, there was no
physical invasion of the plaintifi7s property alleged apart Hom the water channeling claims.
Those claims are barred by the release given in connection with her prior litigation. Her
takings claim is based on the zoning restrictionand special permit process which is not a
physical invasion by the government. Id,. '

CONCLUSION

(I) In our opiniorl because the Petition is applicable only to Grace's property, because it

was not preceded by any zoning study or analysis indicating the need for or justifjing a 400 foot

open space buWer, because the proposed buffer can only be used for what are commonly referred

to as public purposes, because the proposed buffer effectively precludes access to the property

from the public way abutting residential properties, because the Petition may have been advanced

in order to defeat a proposed retail project on the site, it is likely that our courts would find the

Petition to constitute reverse spot zoning.

,

(2) In our opinioll although the protectionofadjoining residential areas from the

increased traffic, use and other negative impacts of commercial developments clearly constitute

legitimate state interests, it is questionable whether the condition ofa 400 foot open space buffer

through which no commercial trafhc can pass and which can only be used as of right for public

purposes affords the essential nexus with that legitimate state interest. Even if the essentialnexus

existed, it is questionable whether the courts would conclude that the required degree of
connection between the exactions of the Petition and the proported impact of the development

existed. Thus, in our opinion, in the absence ofevidence regarding the necessity and justification

for such a substantial open space buffer and the total ban on access throughWhittemoreAvenue,
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the courts might hnd the requirements to constitute a taking. In our opinioll a very serious

question exists as to whether the requirement of the proposed open space buffer would meet the

rough prQportionality test mandated by Dolan; there must be an individualized determination that

the required condition is related both in nature and extent to the impact ofthe proposed

development. While the Petition does not require the out-in-out dedication ofthe open space

buffer to the City and while it simply regulates the use of that area, the use permitted is so limited

as to permit only public or municipal uses as of right (e.g. municipal library). ' "[R]egulations

that leave the owner of land without economically beneficial or productiveoptions for its use --
typically, as here, by requiring land to be left substantially in its natural state -- carry with them a

heightened risk that private property is being pressed into some form ofpublic service under the

guise of mitigating serious public harm." Lucas, supr% 128 L. Ed. 2d at 814.

Ifadditional justihcations or rationale for the Petition come to light during the public

hearings, we will be happy to reevaluate these conclusions in light of same. At any rate, please

feel Fee to call us ifyou have any further questions or wish to discuss the above.

Sincerely,

- -i—i
, , , . _ .

" T L \ , i, \ (, V.) '-' L )

kS—- L_. '"':J '-
' "— .-..

,

Thomas J. Urbelis and
Devra G. Bailin

DGB/dmk

' We do note that commercial recreationand theater or hall for public gatheringsare uses permitted by
Special permit in the open space district.
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RICHARD C. ROSSI
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October 21, 1996

To The Honorable, The City Council:
4

Please find attached an opinion from the Law Firm of Hovey, Urbelis, Fieldsteel &

Bailin, relative to the Quinlan/Bromfield, et al petition.

Very truly yours,

d

Robert
.

ra1y
b

City Manager

RWH/mec
attachment



D
,

.

W =- '

L "
~, pa

%
4 W

\ 4
Y4 h

'M|NE

CITY OF CAMBRIDGE
Russell B. Higley Office of the City Solicitor Legal Counsel
City Solicitor 795 Massachusetts Avenue

Donald A. Drisdell
Cambridge, Massachusetts 02139 Birge Albright

Gail S. Gabriel

Deputy City Solicitor Tel. (617) 349-4121 Arthur J. Goldberg
Fax. (617) 349-4134 Linda A. Stamper

Michael C. Costello Deborah R. Cautela

Assistant City Solicitor Nancy E. Glowa

October 17, 1996

Robert W. Hedy
City Manager
City Hall
Cambridge, MA 02139

Re: Brom/ield/QuinlanPetition

Dear Mr. Hedy:

I am attaching a legal opinion from the law firm of Hovey, Urbelis, Fieldsteel & Bailin
relating to the Bromfield/Quinlan zoning petition. This opinion is submitted as a supplement to
the earlier opinion dated August 9, 1996. As you know, during the City Council Ordinance

Committeehearing on this petition and during the Planning Board process, questions were raised

by members of the Board and the Committee regarding the legality of the proposed amendment.
The original and supplemental opinions were obtained and have been provided in response to
those questions.

:.?)hi
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PLYMOUTH OFFICE 155 FEDERAL STREET ANDOVER OFFICE
170 WATER STREET 28 CHESTNUT STREET

PLYMOUT1!H, MA02360-3854 BOSTON, MASSACHUSETTS 02110-1727 ANDOVER, MA 01810-3BOO
TKLKPHDNE

508-747-6250 508-475-4552

"
TELEPHONE 617-338-2200

508-748-6075
TELECOPIER 817-338-0122

OF COL'N8KL PLRA&K SKND

WILLIAM V. HOVEY

"
TO

GEORGE M. DALLAS BO&IX)N

October 17, 1996

!, \
"?b

Robert W. Healy 1 <' '
-" ': "7 '

City Manager
·-,\ "":

.

CityHall , ">
795 Massachusetts Avenue ', - :
Cambridge, MA 02139 ', "·,: '.,

j«. . ..t ' Cj
RE: Brornfeld/QuinlanPetition I:

, d
L

.

/
Dear Mr, Hedy:

As you know, Susan Schlesinger, Assistant City Manager for Community Development

requested, on behalfofthe Planning Board, that we review additional materials in connection with

our legal review of the Bromfeld/QuinlanPetition ("the Petition"). We have been asked whether

the additional materials affect the opinion expressed in our August 9, 1996 letter.

Pursuant to Ms. Schlesinger's request, we have reviewed the following materials:

1. Letter to the Planning Board Hom Alice WoIEE 48 Huron Avenue, dated August
13, 1996.

2. Letter to Margaret Drury, City Clerk, Hom David L. Wightmall Vice President,

Administrationof Grace Construction Products, dated July 31, 1996.

3. Letter to the Planning Board Hom Katherine Triantafillou, City Councilor, dated

August 2, 1996.

4. Internal Correspondence to Don Smith/EPA, 8om NUS Corporation Superfund

Division, dated April 23, 1986, and September 5, 1986, re: Comments on W,R.

Grace GroundwaterMonitoring Plans.

5. City of Cambridge Zoning Ordinance updates through #1143.
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6. Memo "How will the IC-PUCJC zoning amendment affect the W,R. Grace Suite
which abuts Russell Field in North Cambridge??"

7. Recommendations submitted by Members of the Grace Site Advisory Committee.

8. Newspaper clipping "Grace Material Brought Here Illegally".

9. 11 x 17 inch map of site conditions during Dewey and Ahny operations, by Haley

& Aldricll Inc., and storage areas.

10. City Council Order #53, dated April 22, 1996.

ll. Alewife Study Group flyer ofmeeting on July 22 at 7:00 p.m.

12. Memorandum to the City Council &om Robert W. Hedy, dated June 24, 1996.

13. Alewife Study Group Update dated June 1996.

14. Letter to City Council Hom Peter V. Cignetti, 5 Theriault Court, et al, dated June

19, 1996, attached to report on North Cambridge NeighborhoodSurvey Results.
i

15. Letter to Whom It May Concerrj Rom Toni Snow, 109 Clay Street, dated June

10, 1996, attached to report on North Cambridge NeighborhoodSurvey Results.

16. Transition List of Conhrmed Disposal Sites and Locations to be Investigated,
dated August 1993, Hom Trudy Coxe, Secretary ofEOEA.

17. Hazardous Substance Fact Sheet, Hom New Jersey Department of Healtlj re:
Naphthalene.

18. Materials Safety Data Sheet, re: Naphalene, issued November, 1987 Hom Genium
Publishing Company.

19. Internal Correspondence to Don Sinitlj Fom NUS Corporation Superfund
DivisioQ dated July 8, 1985, Subject: Preliminary Assessment of W.R. Grace and

Company, Cambridge, Massachusetts.

20. Letter to Mark Stoler, W.R. Grace, Hom Richard Chalpirl Deputy Regional
Environmental Engineer, dated February 9, 1987.
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21. Review of the Draft EIR and related Environmental Assessment Documents for
the proposed Alewife Center Development at the W.R. Grace and Co. property in
Cambridge, Massachusetts ("DraR Find Report") February 19, 1987.

22. Letter to James Hoyte, Secretary of Massachusetts Executive Office of
Environmental Affairs Hom the North Cambridge Stabilization Committee to
James Hoyte, dated January 12, 1988, re: EOEA #5869.

23. Certificate of the Secretary of Environmental AMirs on the Final Environmental
Impact Report, dated November 27, 1987.

24. Final Draft Public Health Risk Evaluation for W.R. Grace, site in Cambridge,
Massachusetts, dated April 23, 1996.

25. Notice ofProject Change, Alewife Center, dated January 16, 1996.

26. Public HealthRisk Evaluation for W.R. Grace Site, dated April 23, 1996.

27. CerUcate of the Secretary of Environmental AEairs on the Final Environmental

ImpactReport, dated January 20, 1988.

28. Report on North Cambridge Neighborhood Survey, dated June 10, 1996.

29. Petition re: Independent TiMic and Environmental Study and Permit
Moratoriumj

30. City of Cambridge Conservation Commission's Wetlands map for the vicinity of
the W.R. Grace Prope'ty.

31. City of Cambridge Conservation Commission's floodplain maps for the vicinity of
the W.R. Grace prope'ty.'

32. Notice ofReclassification Haley & Aldriclj September 30, 1996.

' The petition attached is one for independent environmental (soil sampling and ground water) and trafiic
studies at and surrounding the W.R Grace Site, and a permit moratorium at the site until those studies are
completed. Although we have not been asked to rendera legal opinion on this petitio4 we would like to note that

a permit moratorium does raise tempo'a'y takings issues. We would be happy to address this Specincallyshould

you so request.

' We understandhom Alex SuySky that the floodplain map is considered to be accurate by the Wetlands
Regulations,but that the accuracy of the wetlandsmaps =tdby a commissionconsultant in 1989 may not be

entirely accurate.
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33. Notice ofAudit Findings, Notice ofNoncompliance, Interim deadlines letter dated
September 20, 1996.

34. October 1, 1996 Memorandum Fom Community Development Staff to Planning

Board with attached Report on Issues and Types of Solutions at W.R. Grace Site.

35. September 27, 1996, Memorandum Hom Community Development Staff to
Planning Board Re: Report on Issues and Types of Solutions at the W.R. Grace
Site.

36. September 30, 1996 Legal Notice to Robert Hedy re: Grace Site Hom Haley &
Aldrich.

37. Excerpt Hom Alewife Revitalization 1979.

38. Excerpt from North Cambridge Neighborhood Study 1990.

39. Memorandum from Alex Strysky (CCC) to Susan Schlesinger dated September 27,
1996 with attached Memorandum.

40. Report in Support of 400 Foot BuWer Zone for W.R. Grace Site in North
Cambridge dated October 1, 1996 by the Alewife Study Group and Appendix of
supporting documents.

41. Flood Plan Map ofarea.

42. Wetlands Maps of area.

43. Excerpts Rom Haley & Aldrich, February 1988 sampling maps and data.

44. Letter dated August 1, 1996 Hom Lester Barber to City Council and Planning
Board re: Existing Transition Provisions in Cambridge Zoning Ordinance.

45. Letter dated August 9, 1996 &om Craig A. Keeley to Robert Hedy.

In additioij Devra Bailin met with Kathleen Brown on September 18, 1996 to go over some

additional documents and materials regarding locations of contamination on the site,
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Review of these materials provides the following general list of reasons set forth to justifj'

the proposed 400 foot open space buFer and the prohibition of the use of that strip, inter alia, for

access to the commercial development beyond the 400 foot buFer:

(I) Provide open space for floodplain storage during periods of heavy rain and

snowfall;

(2) Protect wetlands;

(3) Protectvaluable open space to resolve contamination on the site;

(4) Protect adjoining neighborhoods fhm pollution caused by constructionand/or site

disturbance;

(5) Site contamination justifies zoning measures to restrict development on the site;

(6) Preserve and protect the adjoining residential neighborhood by providing valuable

open space;

(7) Provide a buffer between the development and the adjoining residential
neighborhood to protect the neighborhood Rom noise, traffic, and general
nuisancesrelated to development and against encroachment on light and air; and

(8) Protect neighborhood streets from commercial trafTic.

Purposes ofZoning Bylaws

Municipalities may enact zoning restrictions for the purpose of promoting healtlj safety,

convenience, morals or welfare of its inhabitants. Sinn v. Board of Selectmen of ACtOlt 357

Mass. 606, 609 (1970). To this end, the Cambridge Zoning Ordinances provides in relevant part:

It shall be the purpose of this Ordinance to lessen congestion in the streets;

conserve health; to secure safety Hom hre, flood, panic and other danger; to
provide adequate light and air; to prevent overcrowding of land; to avoid undue

concentration of population; to encourage housing for persons of all income levels;

to facilitate the adequate provision of transportatioij water supply, drainage,

sewerage, schools, parks, open space and other public requirements; to conserve
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the value of land and buildings, including the conservation of natural resources and
the prevention of blight and pollution of the environment; to encourage the most
rational use of land throughout the city, including the encouragement of
appropriate economic development, the protection of residential neighborhoods
Hom incompatible activities and including the consideration of plans and policies, if
any, adopted by the Cambridge Planning Board, and to preserve and increase the
amenities of the City. Article 1.30.

It must be recalled that the primary purpose of zoning is the preservation of the public

interest of certain -neighborhoods against uses which are believed to be deleterious to such

neighborhoods. Kaplan v. City ofBoston, 330 Mass. 381, 384 (1953). It must also be noted that

zoning power is merely one category of the more general police power, concerned specifically

with the regulationof land use. Rayco Inc. Corp. v. Board of Selectmen of Raynhanj 368 Mass.

385, 392 n.4 (1975).

FloodplainProtection

Based on our review of the information provided, it appears that only a small area, if any,

of the 400 foot proposed open space buffer area is within the 100 year flood plain.

That municipalities have authority to enact flood plain zoning bylaws is not to be

questioned. Turnpike Realty Corp. v. Town of Dedharrl 362 Mass. 221 (1972). Such authority

is derived Hom the general grant of power to zone for public healtlj, safety and welfare. Id, at

227-228; 237-238. The Court explained:

We believe that the test governing the validity of a flood plain zoning by-law or
ordinance is the same as that governing any other zoning by-law or ordinance.

"The test is whether there has been shown any substantial relation between the
amendment and the furtherance of any of the general objects of the enabling act.
Caires v. Building Commr. of Hinghanj 323 Mass. 589, 593. Lamarre v.
Commissioner of Pub. Works of Fall River, 324 Mass. 542, 545. The promotion
of the public welfare, as that term is fairly broadly construed, is chief among the
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purposes of the enabling statute." Lamer v. Board of Appeal of Tewksbury, 348
Mass. 220, 228. Id, at 228.

The Court reasoned that: "The general necessity of flood plain zoning to reduce the damage to

1ife and property caused by flooding is unquestionable." Id, at 233. The Court concluded that

"[t]he principal criterion as to the reasonableness of the inclusion of the petitioner's land in the

flood plain district is the extent of the flood hazard to its land." Id, Flood plain restrictions serve

to protect not only those who might choose to develop or occupy the land in spite of the dangers

to themselves and their property (see Pinnickv. Cleary, 360 Mass. 1, 24-25, and cases cited), but

also other people in the community Kom the harmfitl effects of fboding. Similarly, there is a

substantial public interest in avoiding the public works and disaster relief expenditures connected

with flooding." Id, at 234-235.

However, like other wetland conservancy districts discussed below, the floodplain rules

and regulations cannot be applied to sites used, for example, for commercial uses but not to

similarly situated residential sites. Floodplain rules and regulations must be use-neutral. See

South New England Conference Association of Seventh-Day Adventists v. Burlington, 21

Mass.App.Ct. 701, 706 (1986), discussedbelow.

It does not appear, therefore, in our ophioij to be appropriate to require a landowner to

set aside open space areas for flood plain storage when similarly situated landowners are not so

required. In otherwords, we do not think that the City caIL through the use of its zoning powers,

single out the Grace site for mandating open space requirements to provide additional floodplain

storage. (We do not here render any opinion as to whether the city may adopt universally
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applicable flood plain rules and regulations mandating the provisionof additional open space areas

to accommodate floodplain storage.)

Wetlands Conservancy Districts

According to the wetlands map, wetland areas have been designated on the site to the

west and to the south. The area along Whitemore Avenue proposed as a 400 foot open space

b4er appears to be uplands.

G.L. c.40ij, §3 provides in relevant part that no zoning ordinance or bylaw should exempt

land or structures Hom floodplain or wetlands regulations established pursuant to general law.

While a municipalitymay enact wetland conservancy districts, it may not subject property used for

particular uses to more stringent requirements. As the Court in Southern New England

Conffercnce Association of Seventh-Day' Adventists v. Burlingtoig 21 Mass. App. Ct. 701, 706

(1986), explained:

The Wetlands Protection Act, G.L. C.131, §40, has no concern for particular land

uses. That act has the broader purpose ofprotectingwetlands Hom the destructive
intrusion usually associated with Twentieth Century development. In preserving
land, the act is use-neutral -- if a parcel has been properly denominated wetlands,
all use is barred (or limited to activities compatible with the wetlands) without
regard for the type of use intended, the propriety of the use in other circumstances

or the identity of the landowner. This is accomplished by the creation of wetlands
(or similar conservancy) protection districts which transcend zoning district
boundaries. All activities within the protected district inimical to the wetlands are
prohibited, even though the activities might otherwise be permitted on the parcel

or elsewhere in the district in which it lies.

The Court added:

As previouslynoted, protection ofwetlands is a valid objective of local zoning by-
laws, see Fogelman v. Chatham, 15 Mass.App.Ct. at 588, and cases cited, and a
municipality can adopt more stringent wetlands controls than those established in
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the Wetlands Protection Act, See LQYeqyist v. CQns~iQILCQmlnn,Qf Dennis,
379 Mass. at 15. In general, a wetlands zoning by-law will be held valid ifthere is

a substantial relation between it and the furtherance of any of the objectives of
wetlands protection. Fogelman v. Chatham supra at 588. IcL at 709-710.

In our opinioll while the City may adopt more stringent requirements with regard to the

protection of wetlands, it may do so ody through wetlands protection districts which transcend

zoning boundaries. The City may not, through its zoning ordinances, rules and regulations,

subject one site to more stringent requirements than other properties similarly situated.

Site Contamination

There is conflicting evidence in the materials regarding the extent of contamination on the

site. We understand that the site requires remediation by the year 2000. We further understand

that, while some test pits within the area of the proposed 400 foot buffer at building sites 2 and 3

exceeded generic standards, the proposed buffer does not contain the highest concentrations of

contaminants on the site. In fact, the three areas requiring soil removal and/or remediations are

outside the proposed buWer area. An independent consultant engaged by the Community

Development Department concluded in April of 1996 that there was no reason to consider the

Grace site to be a health concern to the neighboring community and that the redevelopment of the

site, conducted under proper precautions, should not cause unacceptable health risk Rom

exposure to contaminants on the site.

In our opiniolll the fact that the site is contaminated or that special precautions need to be

taken to develop the site does not provide stMicient justification for a zoning ordinance for a four

hundred foot open space bufer or to preclude all access through that buffer to the development.
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Site contamination and cleanup are not within the province of zoning but rather within the

jurisdiction of other authorities, including primarily the DEP. ...Further, the nexus between this

justihcation and the open space bt&r proposed is weak, since, on the evidence gathered to date,

it does not appear that the proposed open space area is of primary concern with regard to

contamination.

Open Space

This issue was addressed at length in our previous letter to you. While municipalities have

routinely adopted bufer or open space requirements (including density limitations), there are

limits to what a municipalitymay legally mandate.

The information received and documents reviewed do not, in our opiniorl provide the

necessary evidence regarding the necessity and justification for a new.zoning ordinance for such a

substantial open space b4er, especially a buffer which substantially exceeds any buffer presently

mandated by the zoning ordinance.

Preservation ofNeighborhood by Providing a Buffer from Noise, Traffic and Nuisances

Like the open space justification, these issues were previously addressed in our prior

memorandum. As with the open space justGcatiaj in our opiniorj, the materials reviewed do not

appear to provide the requisite nexus between the conditions sought to be imposed and the

legitimate state interests sought to be served nor do they provide the required nexus between the

exactions of the Petition and the purported impact of the development.
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Should additional materials or justification be submitted, we would be happy to reevaluate

these conclusions in light of same.

Sincerely,

"7uj7w'&s 7KjU:
(_> QJ'Thomas J. Urbelis and

Devra G. Bailin

-~a>-
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