MEMORANDUM

TO: Robert W. Healy, City Manager 499/

FROM: Daniel J. Wuenschel, Executive Director
DATE: January 18, 1995

RE: Council Order #03, dated 11/7/94

The above-mentioned order requests information regarding
the process used and the laws followed in the CHA’s admission
of persons who have criminal records to elderly/disabled
housing.

LAWS:

In screening applicants for public housing the CHA must
comply with the following laws and regulations: (Highlighted
excerpts are attached).

1) Massachusetts General Laws Chapter 6 Section 168

2) 760 Code of Massachusetts Regulations (CMR) 5.07 (1) and
(2)

3) 24 Code of Federal Regulations 960.205 (b) (2) and (3)
(¢), (d), (1) & (2)

The first relates to the Criminal history systems board
and the information it provides housing authorities.

The latter two are the state and federal regulations,
respectively, governing tenant selection for public housing
authorities.

PROCESS:

Among the many releases signed by applicants and areas
investigated by CHA staff in the admissions process (such as
landlord reference, employment/income verification, credit
history, etc.), the CHA requests all applicants (and all adult
household members) to sign a release permitting the CHA to view
a copy of the Massachusetts Criminal Offender Record
Information (CORI), held by the state concerning an
individual’s criminal record. This information is routinely
forthcoming within a two week period.



Once in possession of CORI information the staff
evaluates the nature of crime(s) committed in the past and how
long ago they were committed. As to the nature of the offense,
obviously direct crimes against person or property such as
assault, rape, drug possession with intent to distribute,
larceny, burglary, etc., are viewed much more seriously than
offenses such as DUI, driving without a license, etc. Our
first goal is to protect the health, safety and rights of quiet
enjoyment of the premises by our existing residents. A
secondary, but also important goal is to protect our property.
If an applicant or other adult household member has a record of
criminal activity which the CHA judges injurious to other
residents or our property if similar acts were to be repeated
as a CHA resident, the application is rejected on those grounds.

Applicants must be given an opportunity to provide
substantial evidence that the criminal behavior is well in
their past and that the criminal offender has rehabilitated
herself/himself since commission of the act. We receive
testimony from officers of the court, social workers,
psychiatrists, pastors, etc., but the CHA, in the final
analysis, reserves the right to make the admission decision
based on the facts, any testimony, and on the CHA’'s judgement
of the applicant’s potential effect on the existing resident
community. The severity of the crime, whether or not there has
been a pattern of repetition and how far in the past a crime or
crimes have occured weigh heavily on our decision. For
example, someone convicted of assault on more than one occasion
with the most recent being 3 or 4 years ago would result in
rejection. An old conviction of assault during one’s youth,
separated by five years of resposible behavior would not
necessarily, by itself, cause automatic rejection.

The CHA understands its role in this process to be a most
serious one. On the one hand we must respect the legal rights
of the applicants; on the other hand we must jealously guard
the safety and well-being of our residents ....many of whom are
more vulnerable than the average citizen. In short, our task
is difficult since we are being asked to make a judgement of
someone’s future behavior. Mistakes can be made, but I believe
them to be very infrequent.

Finally, one should also be aware that CHA decisions of
denial of housing to those with criminal histories can be
reversed by EOCD, HUD or the court. Such reversal is, indeed,
rare (which I believe is testimony to CHA’s competence in this
area) but there have been three or four such cases in the past
six or seven years.

If I can provide further information, let me know.
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mgﬁﬁ)ﬁﬁmnvicﬁon' data; and arrest and other data regarding any pending
criminal charge; provided, further, that any housing authority receiving such data shall not
make, and shall prohibit, any dissemination of such information, for any purpose other than as
set forth herein. The board shall have the authority to hear complaints alleging that criminal
offender record information, evaluative information, or records of juvenile proceedings have
been unlawfully disseminated or obtained, and to issue orders enforcing its rules and
regulations, including the imposition of civil fines payable to the commonwealth not to exceed

five hundred dollars for each willful violation thereof, after notice and hearing as provided by
applicable law. _ . : . o _.l

e board shall provide for and exercise control ‘over the installation, operation and
maintenance of data processing and data communication systems, hereinafter called the
criminal offender record information system. Said system shall be designed to insure the
prompt collection, exchange, dissemination and distribution of such criminal offender record
information as may be necessary for the efficient administration and operation of criminal
Justice agencies, and to connect such systems directly or indirectly with similar systems in
this or other states. The secretary of public safety shall, after reviewing final applicants with
and securing the approval of the board, appoint an executive director who shall.be classified
in accordance with section forty-five of chapter thirty and the salary shall be determined in

- accordance with section forty-six C of said chapter thirty. Such executive director shall not
be subject to the provisions of chapter thirty-one or section nine A of chapter thirty. Said
director shall be responsible for all data processing, for the management of the automated
criminal offender record information and teleprocessing system, for the supervision of all
personnel associated with that system and for the appointment of all such personnel except as
otherwise provided by the board. The board may appoint such other employees, including
experts and consultants, as it deems necessary to carry out its responsibilities, none of whom.
shall be subject to the provisions of chapter thirty-one or of section nine A of chapter thirty.

The board shall make an annual report to the governor and file a copy thereof with the
state secretary, the clerk of the house of representatives and the clerk of the senate.

The board is authorized to enter into contracts and agreements with, and accept gifts,
grants, contributions, and bequests of funds from, any department, agency, or subdivision of
federal, state, county, or municipal government and any individual, foundation, corporation,
association, or public authority for the purpose of providing or receiving services, facilities or
staff assistance in connection with its work. Such funds shall be deposited with the state
treasurer and may be expended by the board in accordance with the conditions of the gift,
grant, contribution, or bequest, without specific appropriation.
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St.1993, c. 432, § 7, approved Jan. 12, 1994, in
the first paragraph, in the first sentence, inserted




5.06:

760 CMR: DEPARTMENT OF COMMUNITY AFFAIRS

continued

3. size of unit appropriate;

4. anestimate, according to bedroom size, of waiting time before placement (and
the option to choose a smaller unit, where appropriate under 760 CMR 5.04:
Appropriate Unit Size); ’

5. afinal and verified determination of ehgxblhty and quahficauon undertaken
prior to occupancy; and

6. the applicant’s ongoing responsibility to notify the LHA of any change of
address and to respond promptly to LHA inquiry or be removed from the waiting
list: Notice of such responsibility shall be prominently featured on the first page
of the notice form.

(6) The LHA shall enter its determination pursuant to 760 CMR 5.06(5) in its Master File.

(7) (a) Prior to the time the LHA estimates the applicant will be offered a Unit, the LHA

shall make a final and verified determination of the applicant’s -eligibility and
qualification. The applicant shall update the application and provide any additional
information required by the LHA under these regulations and 760 CMR 4.00 (Eligibility
in State-Aided Public Housing). On the basis of this updated application, the LHA shall
make its final determination of eligibility and qualification in accordance with the
provisions of 760 CMR 4.00 and 760 CMR 5.07, using the verification procedures of
760 CMR 5.11.
(b) Each applicant shall be nodified in writing of the LHA determination. An applicant
found ineligible or unqualified shall be notified of:

1. the specific reason(s) for the determination;

2. the source(s) of any information and specific facts on which thc determination

is based;

3. the right to request reconsideration in writing within ten days if there is new

and relevant information not previously considered by the LHA;

4. the right to request in writing review of a finding of ineligibility pursuant to

760 CMR 5.12;
5. the right to be represented by counsel or other person of choice; and
6. the right to examine his/her file prior to reconsideration or review.

(8) (@) All information about an applicant received by the LHA shall be held in strict

confidence subject to access by the applicant and limited LHA saff access in
conformance with M.G.L. c. 66A (the Massachusetts Fair Information Practices Act) and
751 CMR 7.00 (Privacy and Confidentiality).

(b) Boards of Commissioners shall not be involved in day-to-day LHA decisions on
applications, transfers, or the granting of Emergency Case status. Board member access
to personal data concerning an applicant or tenant should be strictly limited to those
sitations where there is a demonstrable need for such access in order to conduct business
which is properly before the board, and every effort should be made to obtain such
information without reference to personal idendfiers.

5.07: Determination of Qualification for Placement

1

e

7/1/93
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In making its final determination under 760 CMR 5.07, the LHA shall use the verification

procedures of 760 CMR 5.11, and the review procedures of 760 CMR 5.12 . An applicant
shall be determined eligible and qualified for placement if the applicant has met the
requirements of 760 CMR 4.00 (Eligibility in State-aided Public Housing) and the applicant
is not determined unqualified for one or more of the following reasons:

(1) The applicant, or any member of the applicant’s household, has a record of disturbing
neighbors. destroying property, or living or housekeeping habits at a prior residence which,
if exhibited while a resident of public housing, would substantially interfere with the health,
safety. security, or peaceful enjoyment of other tenants or adversely affect the physical
environment of the resident community.

760 CMR - 43
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760 CMR: DEPARTMENT OF COMMUNITY AFFAIRS

5.07: continued

' (2) The applicant, or a member of the applicant’s household, has a history of civil or
criminal violations of the state Civil Rights Act or a history of criminal activity, including
crimes of physical violence to persons or property, or other criminal acts which, if exhibited
while a resident of public housing, would interfere with the health, safety, security, or
peaceful enjoyment of other tenants or adversely affect the physical environment of the
resident community. Examples include the possession; distribution and/or use or sale of
narcotic drugs, rape, prostitution, assault, or breaking and entering.

(3) The applicant, or a member of applicant’s household who will be assuming a part of the
rent obligation, has a history of non-payment of rent within the past 12 months. The
following circumstances would not be a basis for rejection: ’
(@) the applicant (or household member) was residing in a substandard unit and such
non-payment, as determined by the LHA, was reasonably justified, or
(b) the record of non-payment was due to the applicant (or household member) being
required to pay rent and utilities (other than telephone) in excess of 50% of gross income.

(4) The applicant, or member of the applicant’s household, is a former tenant of a LHA

whose tenancy was terminated in bad standing or who currently owes back rent or fees to a

LHA.

(5) The applicant has failed to show he or she is Capable of Independent Living. >

(6) The applicant has failed to provide complete and documented information pursuant to _
the requirements of 760 CMR 5.00 or other regulations of the Department.

(7) The applicant has knowingly misrepresented or falsified any fact required to be
submitted as part of the application for admission or transfer.

(8) The applicant does not intend to occupy housing made available by the LHA as the
applicant’s Primary Residence.

5.08: Priority and Preference

The LHA shall determine if the applicant is entitled to be in one or more of the following
priority or preference categories (see chart appearing in 760 CMR 5.09):

(1) Pdority Categories.

(a) lst Priority - 760 CMR 5.04: Emergency Case (a) - Homeless due to Displacement
by Natural Forces;
(b) 2nd Priority - 760 CMR 5.04: Emergency Case (b) - Homeless due to Displacement
by Public Action (a) pursuant to 760 CMR 5.04;
(¢) 3rd Priority - 760 CMR 5.04: Emergency Case (b) - Homeless due to Displacement
by Public Action (b) pursuant to 760 CMR 5.04;
(d) 4th Priority - Emergency Case Category(ies) as established by the LHA pursuant to
760 CMR 5.10;
(¢) 5th Priority - Transfer for Good Cause, provided that a Family or
Elderly/Handicapped Applicant, as appropriate, shall be selected to occupy a unit vacated
by a transfer. Where this would result in a LHA with a lengthy waiting list being unable
to place applicants into larger bedroom size apartments, the LHA may fill vacant units
in accordance with a prescribed ratio of transfers to placements of applicants from its
waiting list with approval from the Department.

A LHA may, with approval by the Department, implement a 6th priority for applicants
who are paying more than 50% of gross income for rent and utilities other than telephone.

(2) Preference Categories.
(@) Veteran - for Chapter 200 housing (or for up to 20% of 705 family units where no
Chapter 200 units exist) in the following order:

7/1/93 ' 760 CMR - 44
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ADMISSION TO, AND OCCUPANCY OF PUBLIC HOUSING

PART 960—ADMISSION TO, AND
OCCUPANCY OF PUBLIC HOUSING

Authority: 42 U.S.C. 1437c(h), 14374,
and 3535(d).

Subpart A [Removed]

Subpart B—Admission, Rent and
“Reexamination

§960.201 Purpose and scope.

The purpose of this subpart is to pre-
scribe standards and criteria for tenant
selection and annual reexamination of
income and family composition by each
public housing agency (PHA) in accor-
dance with the U.S. Housing Act of 1937
(the Act) and the Annual Contributions
Contract (ACC).

§960.202 Applicability

. This subpart is applicable to all dwell-
ing units assisted under the United States
Housing Act of 1937 in projects owned by
or leased to PHAs and leased or subleased
by PHAs to tenants, and is not applicable
to section 23 and section 10(c) leased
housing projects, the section 23 Housing
Assistance Payments Program, and the
section 8 Housing Assistance Payments
program where the owners enter into
leases directly with the tenants. This
Subpart is not applicable to the Low-Rent
Housing Homeownership Opportunities
Program (Turnkey III), to the Mutual
Help Homeownership Opportunities Pro-
gram, or to Indian Tribal Housing Au-
thorities.

§960.203 Nondiscrimination
requirements.

(a) The tenant selection criteria and
requirements used by a PHA must be
established and implementing in accor-
dance with the following authorities:

(1) Title VI of the Civil Rights Act of
1964 (42 U.S.C. 2000d) and the imple-
menting regulations at 24 CFR part 1;

(2) The Fair Housing Act (42 US.C.
3601-3619) and the implementing regula-
tions at 24 CFR parts 100, 108, 109, and
110;

(3) Executive Order 11063 on Equal
Opportunity in Housing and the imple-
menting regulations at 24 CFR part 107,

(4) Section 504 of the Rehabilitation
Act of 1973 (29 US.C. 794) and the
implementing regulations at 24 CFR part

’(5) The Age Discrimination Act of
1975 (42 U.S.C. 6101-6107) and the

(24 CFR 960)

implementing regulations at 24 CFR part
146; and

(6) The Americans with Disabilities
Act (42 US.C. 12101-12213) to the ex-
tent applicable.

(b) Any tenant selection policies also
must be consistent with HUD’s affirma-
tive fair housing objectives.

§ 960.204 Tenant selection policies.

(a) Selection policies. (1) The PHA shall
establish and adopt written policies for
admission of tenants.

(2) These policies shall be designed:

(i) To attain, to the maximum extent
feasible, a tenant body in each project
that is composed of families with a broad
range of incomes and to avoid concentra-
tions of the most economically deprived
families with serious social problems;

(ii) To preclude admission of appli-
cants whose habits and practices reason-
ably may be expected to have a detrimen-
tal effect on the residents or the project
environment;

(iii) To give a preference in selection of

tenants to applicants who qualify for a

federal preference, ranking preference, or
local preference, in accordance with
§§960.211 through 960.215; and

(iv) To establish objective and reason-
able policies for selection by the PHA
among otherwise eligible applicants.

(3) The PHA tenant selection policies
shall include the following:

(i) Requirements for applications and
waiting lists (see 24 CFR 1.4);

(i) Description of the policies for selec-
tion of applicants from the waiting list
that includes the following:

(A) How the “federal preferences” (de-
scribed in §960.211) will be used;

(B) How any “ranking preferences”
(described in §290.211) will be used;

(C) How any “local preferences” (de-
scribed in §960.211) will be used; and

(D) How any residency preference will
be used;

(iii) Policies for vertification and docu-
mentation of information relevant to ac-
ceptance or rejection of an applicant; and

(iv) Policies for participant transfer
between units, projects, and programs.
For example, a PHA could adopt a criteri-
on for voluntary transfer that the tenant
had met all obligations under the current
program, including payment of charges to
the PHA.

(b) These selection policies shall:

(1) Be duly adopted; and

(2) Be publicized by posting copies
thereof in each office where applications
are received and by furnishing copies to
applicants or tenants upon request, free
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or at their expense, at the discretion of
the PHA.

(c) Such policies shall be submitted to
the HUD field office upon request from
that office.

(d) “Residency preference” means a
preference for admission of families liv-
ing in the jurisdiction of the PHA. Resi-
dency provisions are subject to the fol-
lowing:

(1) Residency requirements are not
permitted;

(2) A residency preference may not be
based on how long the applicant has
resided in the jursidiction; and

(3) Applicants who are working or who
have been notified that they are hired to
work in the jurisdiction shall be treated as
residents of the jurisdiction.

§ 960.205 Standards for PHA tenant
selection criteria.

(a) The tenant selection criteria to be
established and information to be consid-
ered shall be reasonably related to indi-
vidual attributes and behavior of an ap-
plicant and shall not be related to those
which may be imputed to a particular
group or category of persons of which an
applicant may be a member. The PHA
may use preferences based on the employ-
ment status of family members.

The criteria to be established in
relation to avoiding concentration of fam-
ilies with serious social problems in PHA
projects and information to be considered
shall be reasonably related to whether the
conduct of the applicant in present or
prior housing has been such as would not
be likely to interfere with other tenants in
such a manner as to diminish their enjoy-
ment of the premises by adversely affect-
ing their health, safety or welfare or to
affect adversely the physical environment
or the financial stability of the project if
the applicant were admitted to the
project. Relevant information respecting
habits or practices to be considered may
include, but is not limited to:

(1) An applicant’s past performance in
meeting financial obligations, especially
rent;

(2) A record of disturbance of neigh-
bors, destruction of property, or living 0"&&
housekeeping habits at prior residencesy
which may adversely affect the health,
safety or welfare of other tenants; and
(3) A history of criminal activity in-
volving crimes of physical violence to
ersons or property and other criminal
cts which would adversely affect the
ealth, safety or welfare of other tenants.

(c) The criteria to be. established shall
be reasonably related to attaining, to the

/
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maximum extent feasible, a tenant body
in.egch project that is composed of fami-
lies with a broad range of incomes. PHAs
shall develop criteria, by local preference
(see §960.211) or otherwise, which will
be reasonably calculated to attain the
basic objective. (But see §960.211(d).)
The criteria developed shall be sufficient-
ly flexible to assure administrative feasi-
bility. A dwelling unit should not be
allowed to remain vacant for the purpose
of awaiting application by a family falling
within the appropriate range. -

(d) In the event of the receipt of
unfavorable information with respect to
an applicant, consideration shall be given
to the time, nature, and extent of the
applicant’s conduct and to factors which
might indicate a reasonable probability of
favorable future conduct for financial
prospects. For example:

. (1) Evidence of rehabilitation;

(2) Evidence of the applicant family’s
participation in or willingness to partici-
pate in social service or other appropriate
counseling service programs and the
availability of such programs;

willingness to attempt to increase family
income and the availability of training or
~“® employment programs in the locality.

§960.206 Verification procedures.

(a) General. Adequate procedures must
be developed to obtain and verify infor-
mation with respect to each applicant.
(See Part 913 of this chapter and 24 CFR
parts 750 and 760.) Information relative

to the acceptance or rejection of an

applicant, or the grant or denial of Feder-
al preference a ranking preference, or
local preference, under §§960.211
through 960.215, must be documented
and placed in the applicant’s file.

(b) Suggested sources of information.
Sources of information may include, but
are not limited to, the applicant (by
means of interviews or home visits),
landlords, employers, family social work-
ers, parole officers, court records, drug
treatment centers, clinics, physicians or
police departments where warranted by
the particular circumstances.

(c) Tenant advisory boards. The PHA
may establish Tenant Advisory Boards
for consultation in' connection with the
tenant selection process.

§960.207 Notification to applicants.

(a) The PHA must promptly notify any
applicant determined to be ineligible for
admission to a project of the basis for
such determination, and must provide
the applicant upon request, within a
reasonable time after the determination is
made, with an opportunity for an infor-

)

(3) Evidence of the applicant family’s

HOUSING AND DEVELOPMENT REPORTER

mal hearing on such determination (see
§960.211).

(b) When a determination has been
made that an applicant is eligible and
satisfies all requirements for admission,
including the tenant selection criteria, the
applicant must be notified of the approxi-
mate date of occupancy insofar as that
date can be reasonably determined.

§960.208 Rent; utility reimbursement.

The amount of rent payable by the
tenant to the PHA shall be the Tenant
Rent, as defined in and calculated in
accordance with Part 913 of this chapter.
Where applicable, the Utility Reimburse-
ment (as defined in §913.102 of this
chapter) will be paid to the tenant by the
PHA. If the Family and the utility compa-
ny consent, a PHA may pay the Utility
Reimbursement jointly to the Family and
the utility company or directly to the
utility company.

§960.209 Reexamination of family

| income and composition.

(a) Regular reexaminations. The PHA
must reexamine the income and composi-
tion of all tenant families at least once
every 12 months and determine whether
the family’s unit size is still appropriate.
After consultation with the family and
upon verification of the information, the
PHA must make appropriate adjustments
in the Total Tenant Payment and Tenant
Rent in accordance with part 913 of this
chapter. At the time of the annual reexa-
mination of family income and composi-
tion, the PHA must require the family to
disclose and verify Social Security Num-
bers, as provided by 24 CFR part 750.
For requirements regarding the signing
and submitting of consent forms by fami-
lies for the obtaining of wage and claim
information from State Wage Informa-
tion Collection Agencies, see 24 CFR part
760.

(b) Interim reexaminations. The family
must comply with provisions in its lease
regarding interim reporting of changes in
income. If the PHA receives information
concerning a change in the Family’s in-
come or other circumstances between
regularly scheduled reexaminations, the
PHA must consult with the family and
make any adjustments determined to be
appropriate. Any change in the family’s
income or other circumstances that re-
sults in adjustment in the Total Tenant
Payment or Tenant Rent must be veri-
fied. See 24 CFR 750.10(d)(2)(i) for the
requirements for the disclosure and veri-
fication of Social Security Numbers at
interim reexaminations involving new
family members. For requirements re-
garding the signing and submitting of
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consent forms by families for the obtain-
ing of wage and claim information from
State Wage Information Collection Agen-
cies, see 24 CFR part 760.

§960.210 Restriction on eviction of
families based upon income.

No PHA shall commence eviction pro-
ceedings, or refuse to renew a lease, based
on the income of the tenant family unless:
(a) it has identified, for possible rental by
the family, a unit of decent, safe, and
sanitary housing of suitable size available
at a rent not exceeding the Tenant Rent
as defined and calculated in accordance
with Part 913 of this chapter, or (b) it is
required to do so by local law.

§960.211 Selection preferences.

(a) Types of preference. There are three
types of admission preferences.

(1) “Federal preferences” are prefer-
ences that are prescribed by federal law
and required to be used in the selection
process. See § 960.212(a).

(2) “Ranking preferences” are prefer-
ences that may be established by the PHA
for use in selecting among applicants that
qualify for federal preferences. See
§960.212(b).

(3) “Local preferences” are preferences
that may be established by the PHA for
use in selecting among applicants without
regard to their federal preference status.
(b) Use of preference in selection pro-
cess. »

(1) Factors other than preference.

(i) Characteristics of the unit. The PHA
may match other characteristics of the
applicant’s family with the type of unit
available, e.g., number of bedrooms. In
selection of a family for a unit that has
special accessibility features, the PHA
must give preference to families that
include persons with disabilities who can
benefit from those features of the unit
(see 24 CFR 8.27 and 100.202(c)(3)).
Also, in selection of a family for a unit in
a mixed population project, the owner
will give preference to elderly families
and disabled families, as provided by
subpart D.

(i) Singles preference. See part 912 o
this chapter. :

(2) Local preference admissions.

(i) If the PHA wants to use preferences
to select among applicants without regard
to their federal preference status, it may
adopt a preference system for this pur-
pose. These “local preferences” may only
be adopted after the PHA has conducted
a public hearing to establish preferences
that respond to local housing needs and
priorities. The PHA may only use local
preferences in selection for admission if
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TeL 349-4300
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' - (City Manager

RICHARD C. ROSSI
Deputy City Manager

January 23, 1995

RO

«w To The Honorable, The City Council:

—— In response to Awaiting Report Item No. 11, regarding the process and laws followed
relative to the admission of persons who have criminal records to buildings which house elderly and
handicapped persons, please find attached a report from Daniel J. Wuenschel, Executive Director
of the Cambridge Housing Authority.

Very trufy yours,

Robert W. Healy
City Manager

RWH/mev

Printed on Recycled Paper
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Response to A a1t' g Report Item
Number Eleveny, refjarding the process
and laws folJowed when admitting
persons who have criminal records to
buildings which house elderly and
handicappedfpersons.
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In City Council,
January 23, 1995
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