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CITY OF CAMBRIDGE ... ..., .. .-, ,.i,..,
Russcll B. Higky Office of the City ScBicitor Lepl Counsel

C» Solicitor 795 MassachusettsAvenue
. .Cambridge, Massachusetts 021 'IQ

Buge Albnght
N "" Gail S. GabNlDonaldA. Tll Tei. (617) 349-4121

Anhurj. GoldbergDepwy CUy So kitor Fzlxo (617) 349-4134
- LhdaA. Stamper

Michael C. Costello DeborahR Cautc/a

Assistant Cih Solicitor F*TEROFPJCE MEMO~PU¥L
Nancy E. Glowa

DATE: May 24, 1995

TO: Margaret Drury 1"7 AFROM: Birge Albright C'c ,
RE: Smokinq Ordinance

Your office has supplied me with a draft of . the new Chapter
( 8 . 28 of the Code (Restrictions on Youth Access to Tobacco Products

and on Smoking in Work Places and Public Places) , which was passed

to a second reading on Monday, May 22 by the City CounciA

After reviewing this draft, I suggest that the last sentence
, .

of § 8.28.030 (5) (Self-service displa'js) be deleted. This

sentence is not necessary, because § 8 028 .080 makes it clear how

§ 8.28.030 is to be enforced.
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.. -- ,,,.,.

RussellB. Higley Office of the City Soµ'cmr Legal Counsel

cg Solicitor 795 MassachusettsAvenue
B@eAlbnightCambridge, Massachusetts 02139
Gail & GabrielDonaldA. Tll Tel. (617) 349-4121
Anthurjt Goldberg

Dcpuh ay So'kitor Fax. (617) 349-4134
. Lhda A. Stamper

Michael C. Costcllo DeborahR Cautela

Assistant Cih Solicitor INTERO7FI©E UiEMORAN9U¥t
Nancy E. Glowa

DATE? May 24, 1995

to: Margaret Drury 77
from: Birge Albright t>A
RE: Smokinq Ordinance

Your office has supplied me with a draft of . the new Chapter

8. 28 of the Code (Restrictions on Youth Access to Tobacco Products

and on Smoking in Work Places and Public Places) , which was passed

to a second reading on Monday, May 22 by the City CounciA

After reviewing this draft, I suggest that the last sentence
:3 of § 8.28.030 (5) (Self-service displaYs) be deleted. This

sentence is not necessary, because § 8.28.080 makes it clear how

§ 8.28.030 is to be enforced.
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t Proposed amendments (o the Smoking Prevention Ordinance

'I'q replace gection 8.28.030 (section S): '
"

Se|f,servi¢e Displays

All tobacco products must be kept cm, abcwe, or behind the main staffed counter(s) and within 10

feet of the cashier but not extending from the counter, unless in a locked case.

To add to section 8 2&U80 (section B.l):

F:nfc)rcen1ent and Penalties
The privilcge to keep products cm the counter can be removed by the Comniissioner of
Tnspectional Services if tobacco sales permit holder 15 found to have sold tobacco products to a

minor.

.

To replace section 8 28.U60
0'

Restrictions on Sniokinp in Resnitirants Ba's an(i L(mnf'es;

Smoking shall be prdiibited in Cambridge establishments licensed as restaurants. This section

shall not apply to establishments licensed as a bar, lounge or club.
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Inthe Year One Thousand, Nine Hundred Ninety-Five

ANORDINANCE
In amendment to the "Municipal Code of the City of Cambridge."

Be it orda/nedby the City Councilof the City of Cambridge as follows-

That Chapter 8.28 of the Municipal Code of the City of Cambridge entitled

"Smoking" be and hereby is repealed and replaced by a new Chapter 8.28

entitled: "Restrictions on Youth Access to TobaccO Products and on

Smoking in Workplaces and Public Places."

t··

ATTEST:- D. Margaret Drury
City Clerk

NOTE: Pursuant to the provisions of General Laws, Chapter 40, Section
32A, Tercentenary Edition, the ordinance as aforesaid which exceeds
in length eight octavo pages of ordinary book print may be
summarized for publication in a newspaper of general circulation'
in the city with the further provision that said ordinance may be
examined and obtained at the City Clerk's Office during office
hours and that any objection to its invalidity by reason of
dny defect in the procedure of adoption may only be made within
ninety days after the posting or the second publication.

ATTEST:- D. Margaret Drury
City Clerk



)),)'"I,, €it!, of €anibribge

In the Year One Thousand, Nine Hundred Ninety-Five

ANORDINANCE
In amendment to the "Municipal Code of the City of Cambridge."

Be it ordainedby the City Counci/o/ the City of Cambridge es follows:

That Chapter 8.28 of the Municipal Code of the City of Cambridge entitled

"Smoking" be and hereby is repealed and replaced by a new Chapter 8.28

entitled: "Restrictions on Youth Access to Tobacco Products and on

Smoking in Horkplaces and Public Places."

P-

ATTEST:" D. Margaret Drury
City Clerk

NOTE: Pursuant to the provisions of General Laws, Chapter 40, Section
32A, Tercentenary Edition, the ordinance as aforesaid which exceeds
in length eight octavo pages of ordinary book print may be
summarized for publication in a newspaper of general circulation
in the city with the further provision that said ordinance may be
examined and obtained at the City Clerk's Office during office
hours and that any objection to its invalidity by reason of
dny defect in the procedure of adoption may only be made within
ninety days after the posting or the second publication.

ATTEST:- D. Margaret Drury
City Clerk
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Inthe Year One Thousand, Nine HundredNinety-Five

ANORDINANCE
In amendment to an ordinance entitled the "Cambridge Municipal

Code"

Be it ordainedby the City Counci/of the City of Cambridge as follows:

WHEREAS, evidence demonstrates that tobacco is extremely addictive;
and

WHEREAS, 18 is the legal age to purchase cigarettes in the

Commonwealth; and

WHEREAS, 1992 election returns demonstrate that more than 69% of

Cambridge residents voted in favor of Question One to raise the

state excise tax on cigarettes and create a Health Protection Fund

to advance the goals of tobacco control; and

WHEREAS, 90% of all smokers begin smoking as teenagers; and

WHEREAS, compliance checks in Cambridge have to date demonstrated

that minors were able to purchase cigarettes in ten of eleven

stores visited; and

WHEREAS, the Surgeon General of the United States found in her 1994

Report that community-wide efforts including enforcement of minors

access laws are effective at reducing adolescent use of tobacco;

and

WHEREAS, this data indicates that there is a significant health

obligation to the children of Cambridge to reduce their easy and
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obligation to the children of Cambridge to reduce their easy and

illegal access to tobacco; and

WHEREAS, the US Environmental Protection Agency (EPA) has

determined that environmental tobacco smoke is a Class A known

human carcinogen and major source of indoor air pollution putting

all members of the population at increased health risk; and

WHEREAS, nonsmokers with allergies, respiratory disease and those

who suffer other of the ill effects of passive smoking may

experience a loss of job productivity or may be forced to take

periodic sick leave because of adverse reactions to environmental

tobacco smoke; and

WHEREAS, there exists conclusive evidence that tobacco smoke causes

cancer, respiratory diseases, cardiovascular diseases, negative

birth outcomes, allergic reactions, and irritations to the eyes,

nose, and throat to both the smoker and otherwise healthy nonsmoker

exposed to secondhand smoke; and

WHEREAS, the Surgeon General of the United States found in his 1986

Report that the simple separation of smokers and nonsmokers within

the same air space does not eliminate the exposure of nonsmokers to
environmental tobacco smoke; and

WHEREAS, the goal of the Commissioner of Health and Hospitals is to

enable the people of Cambridge to breathe healthy, safe, smoke-free

air in all indoor public places, including restaurants; and

WHEREAS, Courts interpreting the Americans with Disabilities Act,

which requires access of persons with disabilities to public places

and workplaces, have deemed impaired respiratory function a
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ity.

zmefore, for the above reasons, the City Council of the City

:idge ordains as follows:
zipter 8.28 of the Cambridge Municipal Code, entitled
g," is hereby repealed and replaced by the following new

8.28:

CHAPTER 8.28

Restrictions on Youth Access to
Tobacco Products and on Smoking in

Workplaces and Public Places

' Declaration of Legislative Findings
' Definitions
' Access of Minors to Tobacco Products ri ..·Prohibition of Smokimg in the Workplace i

.
' '

Restrictions on Smoking in Public Places '

Restrictions on Smoking in Restaurants, Bars and Lounges
Implementation
Enforcement and Penalties
Severability .., ...,,,.,,,,... ..

Declaration of Legislative Findings ..'·
-,.,.., -}'.,','"-,. '

- L

City Council finds and declares that the purposes of this I"".'""";'"" " "'
P

are to protect public health, safety and general welfare

preventing access to tobacco products by minors;
.

creating a permitting process for tobacco sales to "
:e enforcement of this Chapter;

prohibiting smoking in workplaces and most other public
.rid
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The City Council also is aware of the diversity of the city's
residents and our reputation as an international city hosting many

foreign dignitaries, business people and other visitors from

countries where smoking is more prevalent than it is here.

Accordingly, the City Council recognizes that courtesy and

hospitality should not be compromised in the implementation and

enforcement of this Chapter.

8.28.020 Definitions

Bar, Lounge or Club: a restaurant, excluding private clubs, which

is primarily dedicated to the serving of alcoholic beverages and in

which less than fifty percent (50%) of net revenue comes from food

sales.
Commissioner: the Commissioner of Health and Hospitals of the City

of Cambridge, appointed pursuant to St. 1976, c. 201.

Common Victualer: a holder of a license under G.L. c. 140 who

serves food for consumption on the premises or serves food for
customers to carry out. A common victualer license holder

(licensee) could also have a license to serve alcohol with food.

EmploVee: any individual who performs services for an employer in

return for wages or profit, or any individual who v?lunteers his or

her services for a non-profit entity.
Emrdoyer: any person, including the City of Cambridge or any

agency or department thereof, which regularly uses the services of

two or more employees.

Enclosed area: a space bounded by walls and under a roof.

Indoor Sports Arena: any sports pavilion, gymnasium, health spa,
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boxing arena, swimming pool, roller or ice rink, bowling alley, or

other similar place where members of the general public assemble to

engage in physical exercise, participate in athletic competition or

witness sports events.

License Commission: the Cambridge License Commission, as

established by St. 1922, c. 95.

Lounge or Bar Area: an area of a restaurant where the primary

focus of the business is the service of alcoholic beverages rather

than food, although full food service may be available in this

area. The type of seating, barriers separating this area from the

primary dining areas, and the arrangement of serving stations can

help to further determine if this is to be considered a lounge or

bar area.

Mall: any enclosed public walkway or hall area which serves to

connect retail stores or offices.
Minor: any person under eighteen (IB) years of age.

Non-smokinq Area: all areas within a public place where smoking is

prohibited.
Occupancy Number: the number of persons who may occupy a

restaurant, as determined by the License Commission. The number,

in certain cases, may include both standing and seated patrons.

Person: shall include, where applicable, natural persons,

corporations, trusts, partnerships, incorporated or unincorporated

associations, and any other legal entity.
Private Club: a place to which the general public is not invited

and which requires membership or affiliation as a condition of
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admittance. A Private Club is not a Public Place, but may be used

as a public place, subject to the requirements of this Chapter, for
special events open to the general public.

Public Place: an enclosed indoor area where the public is invited

or permitted, including but not limited to the following

facilities: licensed childcare locations; educational facilities;
.

malls; public restrooms; waiting rooms; elevators accessible to the
'

public; hospitals, clinicf and nursing homes; inn, hotel "and motel

lobbies, stairwells, halls, entranceways, and restrooms; common

¶ rooms in publicly-assisted housing; laundromats; libraries;
schools; municipal building.s; museums; retail stores; retail food

establishments; indoor sports arenas; taxis and other public

transit facilities; theaters and concert halls; auditoriums and any .

rooms or halls when used for public meetings; public areas of a
,

bank and automatic banking lobbies. A room or hall used for a

private social function in which the sponsor of the private
"

function and not the owner or proprietor has .control over the

seating arrangements shall not be construed as a public place.
\

Restaurant: a space, in a suitable building, leased or rented or

owned by a person holding a duly issued and valid license as a

common victualer under the provisions of G.L. c. 140. In addition,

the person could hold a beer and wine or all alcohol pouring

license. For the purposes of this Chapter the restaurant could be

re-defined as a bar, lounge, or club after 4:00 or 10:00 p.m.
" '

Retail Food Establishment: any establishment commonly known as a
,

supermarket, grocery store, or convenience store in which the

,
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primary activity is the sale of food items to the public for

off-premises consumption.

Retail Store: any establishment selling goods, articles or

personal services to the public, including such places as

barbershops, beauty salons and tanning salons.

Self-service Display: a tobacco products display from which

individual packets, containers or cartons of tobacco products may

be selected and grasped by customers and where distribution of such

products is not directly controlled by an employee.

Smokinq: the lighting of any cigar, cigarette, pipe or other

tobacco product, or having possession of any lighted cigar,

cigarette, pipe, or other tobacco product.

Smokinq Area: the area or areas within a public place where smoke

is vented directly to the exterior of the building. A restaurant

is not required to meet this ventilation provision, but must locate

the smoking area so as to minimize the migration of tobacco smoke

into the non-smoking area. All designated smoking areas must be so

posted and are the only areas where smoking is permitted.

Tobacco: cigarettes, cigars, pipe tobacco, chewing tobacco, snuff,

or tobacco in any of its forms.

Workplace: any area within a structure or portion thereof at which

one or more employees perform services for their employer. It also

includes employee lounges, restrooms, conference rooms, hallways,

stairways, and entranceways.

8.28.030 Access of Minors to Tobacco Products

(I) Tobacco Sales Permit Required. No person shall sell
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tobacco products within the City of Cambridge without a tobacco

sales permit issued by the Inspectional Services Department. As

part of the application process, the applicant will be provided

with the following:

- instructions on compliance with g.l. c. 270, §6, (sales of

tobacco to minors and penalties for violation thereof) and this
Chapter; and

- a statement that the applicant will be required to sign

declaring that the applicant has read and understood said

instructions, and that the applicant is responsible for instructing

any and all employees who will be responsible for tobacco sales

regarding the law.

The fee for this permit is to be determined by the

Inspectional Services Department. A permit must be obtained for
each business location where tobacco products are sold and will be

renewed by july 1 of each successive year. The permit will be

valid for july 1 through june 30. The permit or a copy must be

prominently posted at the each point of sale, within the business

location.
(2) Sales to Minors. Prior to purchase, proof of age in the

form of a driver's license or other legitimate photographic

identification card which shows the date of birth is required of

all persons who appear, to a reasonable person, close to or below

the legal age for the purchase of tobacco products. In conformance

with g.l. c. 270, §6, no merchant shall sell a cigarette, chewing

tobacco, snuff, or any tobacco in any form to any person under the
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age of eighteen or, not being the minor's parent or guardian, no
q

.\ r

person shall give a cigarette, chewing tobacco, snuff, or tobacco

in any of its forms to any person under the age of eighteen.

(3) Free Distribution/Samplinq. No person shall, in or upon

any part of the streets, parks, public grounds, public buildings,

or other publicly-owned places within the City of Cambridge,
r

distribute free of charge any products containing tobacco, or any
W

V

coupons or vouchers for free or reduced-priced tobacco products, to

any person for any promotional or other commercial purposes.

(4) Packaqinq. Sale or distribution of single cigarettes

or any tobacco product in any forin other than an original

factory-wrapped package is prohibited.
.

(5) Self-service jjisplays. All free - standing, self
service displays of tobacco products are required to be set up

within clear eye view of a staffed store cash register and in no

case more than ten (ID) feet from at least one suc;h register within

the establishment. Enforcement of this Section will be dealt

within the same manner as described as 8.28.080 of this ordinance.

8.28.040 Prohibition of Smokinq In The Workplace
\

(I) with the exception of restaurants and bars which are covered

under Section 8.28.060 of this Chapter, no person shall smoke or

allow smoking in any room, under the control of a public or private

employer, which employees normally frequent during the course of I

employment, including but not limited to: work areas, employee

lounges and restrooms,' conference rooms, and hallways, but not

including any private residences unless used as childcare or
/

P

r
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healthcare facilities.
(2) Exceptions. At the written request of one or more employees,

an employer may (but is not required to) provide reasonable

accommodations to smoking employees so long as no nonsmoking

employees must come into contact with tobacco smoke in the

workplace. Such written request shall be retained by the employer

and, upon request by the Department of Health and Hospitals, shall

be filed with the Commissioner. A separate employee lounge used

exclusively for smoking, such that employees need not enter for any

other purpose, may be provided so long as the lounge is sealed,

vented to the outside, and does not contain vents capable of

re-circulating smoke throughout work areas.

If a smoking lounge is provided by the employer, a smoke-free

lounge with at least as much floor space must also be provided. If
provision of a smoke-free lounge is impossible or impractical, the

employer may request an exemption from the Commissioner or his/her

designee in writing explaining why an exemption should be granted.

The Commissioner or his/her designee will inform the employer of

his/her decision within 30 days of receipt of the request. Upon

request in writing, an employer shall provide a copy in writing of

its smoking policy including any designated smoking area or other

accommodation for the smoking employees, to any employee,

prospective employee, and the Commissioner or his designee. Any

employee aggrieved by an employer's smoking policy or any portion

thereof may appeal in writing to the commissioner, who may modify

it in any reasonable manner necessary to carry out the purposes of



P

11

this Chapter. In any dispute arising from such a smoking policy,

the reasonable health concerns of non-smokers shall be given

precedence.

8.28.050 Restrictions on Smokinq in Public Places

(I) No person shall smoke in any indoor public place in Cambridge,

except in areas specifically designated to permit smoking.

Hallways, entranceways, stairwells, waiting areas, restrooms,

elevators, as well as any places in which smoking is prohibited by

the State Fire Marshall, the Massachusetts Department of Public

Health or other Federal, State, or local agencies, shall not be

designated as areas where smoking is permitted.

Nothing in this Chapter shall be construed to require the

creation of smoking areas.

(2) Retail stores. No person shall smoke in any retail store.

Smoking areas may be designated in an area of the store which is

not open to the general public in accordance with the provisions of

Section 8.28.040 of this Chapter.

(3) Desiqnated smokinq areas in hospitals, etc. Smoking areas may

be designated in hospitals, clinics, nursing homes, long term care

facilities and rooms where medical or psychiatric support groups

meet if the Commissioner or his designee determines that compliance

with this Chapter would frustrate the purpOse of those groups

and/or facilities. A person seeking such designation must apply in

writing to the Commissioner.

(4) Taxis. No Taxi and limousine/livery service licensed by the

city of Cambridge may permit smoking in vehicles, whenever
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passengers are being transported, as of April 1, 1996. The

restriction of smoking in taxi/limousine/livery vehicles applies to

drivers as well as passengers and all such vehicles will.be posted

with a decal stating "No Smoking Permitted by cambridge Municipal

Code, Chapter 8.28."
(5) Exceptions Notwithstanding any other provision of this

Chapter, the following public places are not subject to the

restrictions of sections 8.28.040 and 8.28.050:

(a) Retail stores where the primary business is the sale of

tobacco products;

(b) Private residences and university dormitories;
(C) Bed and Breakfast, hotel, and motel rooms rented to

guests;

(d) Hotel and motel conference/meeting rooms, and private

assembly rooms while these places are being used for
private functions provided that ventilation from these

areas is not re-circulated to or mixed with makeup air
supplying other non-smoking areas within the building;

(e) performers upon the stage, provided that the smoking is

part of a theatrical production.

(f) indoor spaces while used for properly licensed beano
games for charity to which the public is invited;

(g) Private clubs, except when used for events open to the
general public, during which time the private club is to
be considered a public place for the purposes of this
Chapter; and

(h) Bowling alleys, but not restaurants, bars, or lounges
within the bowling facilities, which shall be subjected
to the requirements of section 8.28.060 of this Chapter.
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(i) The Xiddlesex County jail/House of Corrections or places
of incarceration/detention.

, (j) Religious ceremonies where smoking is part of the ritual. /

8.28.060 Restr:imtions on Smoking in Restaurants,
Bars and Lounqes

Restaurant, Bar, Lounqe or Club

A. This section shall not apply to any restaurant with a

seating capacity of fewer than twenty-five persons, nor to any area ,

in a bar lounge or club as defined in Section 8.28.020. Bars,.
lounges and clubs are exempt from any restrictions contained in
this Chapter.

B. No person shall smoke in any restaurant, except in
specifically designated smoking areas. This prohibition does not
apply where an entire room of the restaurant is being used for a

private social function to which the general public does not have
access. L

_

C. Smoking areas may be designated by the proprietor or
other""person in charge of a restaurant, except in places where
smoking is prohibited by law. A smoking area shall comprise no
more than fifty percent of the seating capacity of the restaurant.
Where a restaurant consists of a single room, the provisions of
this section shall be considered satisfied if one side of the room
is reserved and posted ds a no-smoking area, provided that such
area comprises no less than fifty percent of the seating capacity
of the restaurant. In computing percentages under this subsection
C, the computation shall not include seating capacity for any area
defined as a bar lounge or club.

.

D. Where smoking areas are designated, existing physical
barriers and ventilation systems shall be used to minimize the

-- toxic effect of smoke on persons in adjacent no-smoking areas. To

the extent that the shape of the room allows maximum separation,
the proprietor must utilize natural barriers to satisfy the
provisions of this Chapter. If such natural barriers do not exist,
the proprietor must make every effort to -set up the space to
inhibit the transfer of smoke to no-smoking areas.

E. Children under the age of twelve may not be seated in a

smoking area. Children between the ages of twelve and eighteen may
be seated in a smoking area only. if accompanied by a parent or
guardian.

F. The proprietor or other person in charge of a restaurant
shall make reasonable efforts to prevent smoking in the no-smoking

:

i"

.

\

I
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areas of the restaurant by:

1. Posting appropriate signs;

2. Arranging seating to provide a smoke free area;

3. Requiring patrons"or other invitees who may be smoking in
areas where smoking is prohibited, to either relocate to
an area where smoking is permitted, or if such an area
has not been designated, to immediately extinguish all
smoking materials and refrain from smoking while within
the restaurant. '

4. Any other means which may be appropriate.
.

,

G. In addition to the remedies provided by Sections 8.28.080
of this chapter, the Inspectional Services Department or any person
aggrieved.by the willful failure of the proprietor or other person
in charge of a restaurant to comply with any provisions of this
section may apply for injunctive relief to enforce the provisions
of this section in any court of competent jurisdiction.

I

H. Nothing in this section shall make lawful smoking in any
area in which smoking is or may hereafter be prohibited by law.

I. This Chapter shall not apply to bars or bar areas of
restaurants, which are devoted to the service of alcoholic
beverages for consumption on the premises and in which the serving
of food is incidental to the consumption of alcoholic beverages, or
to restaurants converted to full bar establishments during certain
hours.

j. A sign indicating the percentage of seats in the no-
smoking and smoking area of the restaurant must be displayed near
the entrance.

8.28.070 Implementation

1. It shall be incumbent on every person having control of
places covered by this Chapter, or his/her designee, to prevent
smoking except in designated smoking areas as set forth in this
Chapter by:

a) Conspicuously posting a sign at each entrance to the public
place indicating that smoking is prohibited therein except in
specifically designated areas.

b) Conspicuously posting "Smoking" and "No Smoking" signs, or
the international "No Smoking" symbols (consisting of a pictorial
representation of a burning cigarette within a red circle wi'th

.



0 g

15 .

is permitted to the greatest extent possible.

d) Requiring patrons or other invitees who may be smoking in
areas where smoking is prohibited, to either relocate to an area
where smoking is permitted, or if such an area has not been
designated, to immediately extinguish all smoking materials and
refrain from smoking while within the subject public place.

e) Using any additional appropriate and reasonable means to
ensure compliance with this Chapter.

2. The Commissioner may promulgate reasonable rules and
regulations for the implementation of this Chapter.

8.28.080 Enforcement and Penalties

A. Noncriminal Disposition

Any person who violates any provision of this Chapter, or who

smokes in an area in which a "No Smoking" sign is conspicuously and

properly posted as required in §8.28.070, may be penalized by a

noncriminal disposition as provided in G.L. c. 40, §210. For

purposes of this chapter, the following shall be enforcing

officers: Police Officers; and employees of the License Commission

and the Health and Hospitals and Inspectional Services Departments

or their designees. The penalty for each violation of §8.28.030

shall be $50 for the first offense, $100 for the second offense,

and $300 for the third and subsequent offenses committed in any 12-

month period. The penalty for each violation of any other section

shall be $25. Each day's violation shall constitute a separate

offense.

B. Suspension of Revocation of Permit or License

(I) Tobacco Sales Permit

As an additional penalty, the tobacco sales permit shall be
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offense.
B. Suspension of Revocation of Permit or License

(I) Tobacco Sales Permit

As an additional penalty, the tobacco sales permit shall be

subject to suspension or revocation for violations of the

provisions of §8.28.030. The Commissioner of Inspectional

Services, after a hearing, may suspend the sales permit for up to
15 days for a single violation, for up to 60 days for two

violations within a 12 month period, and may revoke such permit for
three or more violations within a 12 month period.

(2) Common Victualer and Liquor Licenses

It shall be unlawful for any person having control of any

premises or place in which smoking is prohibited by

this Chapter to knowingly permit an infraction of this Chapter

on said premises or place. If such person has a common victualler
or liquor license, and if an enforcing officer has issued three or

more tickets within a 12-month period for observed infractions of

this Chapter on said premises, the License Commission may hold a

hearing following its standards and procedures used to regulate

license-holders to determine if it should suspend, revoke, or

condition said license because of said infractions.
d. Injunctive Relief
The Commissioner may apply to the Superior Court for

injunctive relief from violations of this Chapter.

8.28.090 Severability
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If any section, subsection, sentence, claiise, phrase, or
.

portion of this Chapter is for any reason held invalid or
¶

unconstitutional by any court of competent jurisdiction, such

portion shall be deemed a separate, distinct and independent

provision and such holding shall not affect the validity of the

remaining portions thereof.
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Inthe Year One Thousand, Nine HundredNinety-Five

ANORDINANCE
In amendment to an ordinance entitled the "Cambridge Municipal

Code"

Beitordainedby the City Counci/of the Cityojr Cambridgeas follows:

WHEREAS, evidence demonstrates that tobacco is extremely addictive;
and

WHEREAS, 18 is the legal age to purchase cigarettes in the
commonwealth; and

WHEREAS, 1992 election returns demonstrate that more than 69% of
Cambridge residents voted in favor of Question One to raise the

state excise tax on cigarettes and create a Health Protection Fund

to advance the goals of tobacco control; and

WHEREAS, 90% of all smokers begin smoking as teenagers; and

WHEREAS, compliance checks in Cambridge have to date demonstrated

that minors were able to purchase cigarettes in ten of eleven

stores visited; and

WHEREAS, the Surgeon General of the United states found in her 1994

Report that community-wide efforts including enforcement of minors

access laws are effective at reducing ado,lescent use of tobacco;

and

whereas, this data indicates that there is a significant health

obligation to the children of Cambridge to reduce their easy and
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obligation to the children of Cambridge to reduce their easy and

illegal access to tobacco; and
,/

/

WHEREAS, the US Environmental Protection Agency (EPA) has

determined that environmental tobacco smoke is a Class A known

human carcinogen and major source of indoor air pollution putting

all members of the population at increased health risk; and
I

WHEREAS, nonsmokers with allergies, respiratory disease and those

who suffer other of the ill effects of passive smoking may

experience a loss of job productivity or may be forced to take

periodic sick leave because of adverse reactions to environmental

tobacco smoke; and

WHhkEAS, there exists conclusive evidence that tobacco smoke causes

cancer, respiratory diseases, cardiovascular diseases, negative

birth outcomes, allergic reactions, and irritations to the eyes,

nose, and throat to both the smoker and otherwise healthy nonsmoker

exposed to secondhand smoke; and

WHEREAS, the Surgeon General of the tjnited States found in his 1986

Report that the simple separation of smokers and nonsmokers within
the same air space does not eliminate the exposure of nonsmokers to

0

environmental tobacco smoke; and

WHLREAS, the goal of the Commissioner of Health and Hospitals is to
enable the people of Cambridge to breathe healthy, safe, smoke-free

air in all indoor public places, including restaurants; and

WHEREAS, Courts interpreting the Americans with Disabilities Act,
"b

which requires access of persons with disabilities to public places

and workplaces, have deemed impaired respiratory function a
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disability.

Therefore, for the above reasons, the city Council of the City

of Cambridge ordains as follows:
Chapter 8.28 of the Cambridge Municipal Code, entitled

"Smoking," is hereby repealed and replaced by the following new

Chapter 8.28:

CHAPTER 8.28

Restrictions on Youth Access to
Tobacco Products and on Smokinq in

Workplaces and Public Places

8.28.010 Declaration of Legislative Findings
8.28.020 Definitions
8.28.030 Access of Minors to Tobacco Products
8.28.040 Prohibition of Smoking in the Workplace
8.28.050 Restrictions on smoking in Public Places
8.28.060 Restrictions on Smoking in Restaurants, Bars and Lounges
8.28.070 Implementation
8.28.080 Enforcement and Penalties
8.28.090 Severability

8.28.010 Declaration of Legislative Findinqs

The City Council finds and declares that the purposes of this
Chapter are to protect public health, safety and general welfare

by:

a) preventing access to tobacco products by minors;

b) creating a permitting process for tobacco sales to

facilitate enforcement of this Chapter;

C) prohibiting smoking in workplaces and most other public

places; and
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The City Council also is aware of the diversity of the City's
residents and our reputation as an international city hosting many

foreign dignitaries, business people and other visitors from

countries where smoking is more prevalent than it is here.

Accordingly, the City Council recognizes that courtesy and

hospitality should not be compromised in the implementation and

enforcement of this Chapter.

8.28.020 Definitions
Bar, Lounqe or Club: a restaurant, excluding private clubs, which

is primarily dedicated to the serving of alcoholic beverages and in
which less than fifty percent (50%) of net revenue comes from food

sales.

Commissioner: the Commissioner of Health and Hospitals of the City
of Cambridge, appointed pursuant to St. 1976, c. 201.

Common Victualer: a holder of a license under G.L. c. 140 who

serves food for consumption on the premises or serves food for
customers to carry out. A common victualer license holder

(licensee) could also have a license to serve alcohol with food.

Employee: any individual who performs services for an employer in
return for wages or profit, or any individual who volunteers his or

her services for a non-profit entity.
Employer: any person, including the City of Cambridge or any

agency or department thereof, which regularly uses the services of

two or more employees.

Enclosed area: a space bounded by walls and under a roof.
Indoor Sports Arena: any sports pavilion, gymnasium, health spa,



5

boxing arena, swimming pool, roller or ice rink, bowling alley, or

other similar place where members of the general public assemble to
engage in physical exercise, participate in athletic competition or

witness sports events.

License Commission: the Cambridge License Commission, as

established by St. 1922, c. 95.

Lounge or Bar Area: an area of a restaurant where the primary

focus of the business is the service of alcoholic beverages rather
than food, although full food service may be available in this
area. The type of seating, barriers separating this area from the

primary dining areas, and the arrangement of serving stations can

help to further determine if this is to be considered a lounge or

bar area.

Mall: any enclosed public walkway or hall area which serves to
connect retail stores or offices.
Minor: any person under eighteen (18) years of age.

Non-smokinq Area: all areas within a public place where smoking is
prohibited.
Occupancy Number: the number of persons who may occupy a

restaurant, as determined by the License Commission. The number,

in certain cases, may include both standing and seated patrons.

Person: shall include, where applicable, natural persons,

corporations, trusts, partnerships, incorporated or unincorporated

associations, and any other legal entity.
Private Club: a place to which the general public is not invited

and which requires membership or affiliation as a condition of
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admittance. A Private Club is not a Public Place, but may be used

as a public place, subject to the requirements of this Chapter, for
special events open to the general public.
Public Place: an enclosed indoor area where the public is invited

or permitted, including but not limited to the following

facilities: licensed childcare locations; educational facilities;
malls; public restrooms; waiting rooms; elevators accessible to the

public; hospitals, clinics and nursing homes; inn, hotel and motel

lobbies, stairwells, halls, entranceways, and restrooms; common

rooms in publicly-assisted housing; laundromats; libraries;
schools; municipal buildings; museums; retail stores; retail food

establishments; indoor sports arenas; taxis and other public

transit facilities; theaters and concert halls; auditoriums and any

rooms or halls when used for public meetings; public areas of a
,

bank and automatic banking lobbies. A room or hall used for a

private social function in which the sponsor of the private

function and not the owner or proprietor has control over the

seating arrangements shall not be construed as a public place®

Restaurant: a space, in a suitable building, leased or rented or
owned by a person holding a duly issued and valid license as a

common victualer under the provisions of G.L. c. 140. In addition,

the person could hold a beer and wine or all alcohol pouring

license. For the purposes of this Chapter the restaurant could be
,

re-defined as a bar, lounge, or club after 4:00 or 10:00 p.m.

Retail Food Establishment: any establishment commonly known as a

supermarket, grocery store, or convenience store in which the

a
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primary activity is the sale of food items to the public for
off-premises consumption.

Retail Store: any establishment selling goods, articles or

personal services to the public, including such places as

barbershops, beauty salons and tanning salons.

Self-service Display: a tobacco products display from which

individual packets, containers or cartons of tobacco products may

be selected and grasped by customers and where distribution of such

products is not directly controlled by an employee.

Smokinq: the lighting of any cigar, cigarette, pipe or other

tobacco product, or having possession of any lighted cigar,
cigarette, pipe, or other tobacco product.
smoking Area: the area or areas within a public place where smoke

is vented directly to the exterior of the building. A restaurant

is not required to meet this ventilation provision, but must locate

the smoking area so as to minimize the migration of tobacco smoke

into the non-smoking area. All designated smoking areas must be so

posted and are the only areas where smoking is permitted.

Tobacco: cigarettes, cigars, pipe tobacco, chewing tobacco, snuff,

or tobacco in any of its forms.

Workplace: any area within a structure or portion thereof at which

one or more employees perform services for their employer. It also

includes employee lounges, restrooms, conference rooms, hallways,

stairways, and entranceways.

8.28.030 Access of Minors to Tobacco Products

(I) Tobacco Sales Permit Required. No person shall sell
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tobacco products within the City of Cambridge without a tobacco

sales permit issued by the Inspectional Services Department. As

part of the application process, the applicant will be provided

with the following:

- instructions on compliance with G.L. c. 270, §6, (sales of

tobacco to minors and penalties for violation thereof) and this
Chapter; and

- a statement that the applicant will be required to sign

declaring that the applicant has read and understood said

instructions, and that the applicant is responsible for instructing

any and all employees who will be responsible for tobacco sales

regarding the law.

The fee for this permit is to be determined by the

Inspectional Services Department. A permit must be obtained for
each business location where tobacco products are sold and will be

renewed by july 1 of each successive year. The permit will be

valid for july 1 through june 30. The permit or a copy must be

prominently posted at the each point of sale, within the business

location.
(2) Sales to Minors. Prior to purchase, proof of age in the

form of a driver's license or other legitimate photographic

identification card which shows the date of birth is required of

all persons who appear, to a reasonable person, close to or below

the legal age for the purchase of tobacco products. In conformance

with g.l. c. 270, §6, no merchant shall sell a cigarette, chewing

tobacco, snuff, or any tobacco in any form to any person under the
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age of eighteen or, not being the minor's parent or guardian, no

person shall give a cigarette, chewing tobacco, snuff, or tobacco

in any of its forms to any person under the age of eighteen.

(3) Free Distribution/Samplinq. No person shall, in or upon

any part of the streets, parks, public grounds, public buildings,

or other publicly-owned places within the City of Cambridge,

distribute free of charge any products containing tobacco, or any

coupons or vouchers for free or reduced-priced tobacco products, to

any person for any promotional or other commerc.ial purposes.
(4) Packaqinq. Sale or distribution of single cigarettes

or any tobacco product in any form other than an original
factory-wrapped package is prohibited.

(5) Self-service Displays. All free - standing, self
service displays of tobacco products are required to be set up

within clear eye view of a staffed store cash register and in no

case more than ten (IQ) feet from at least one such register within

the establishment. Enforcement of this Section will be dealt

within the same manner as described as 8.28.080 of this ordinance.

8.28.040 Prohibition of Smokinq In The Workplace

(I) with the exception of restaurants and bars which are covered

under Section 8.28.060 of this Chapter, no person shall smoke or
allow smoking in any room, under the control of a public or private

employer, which employees normally frequent during the course of

employment, including but not limited to: work areas, employee

lounges and restrooms, conference rooms, and hallways, but not

including any private residences unless used as childcare or
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healthcare facilities.
(2) Exceptions. At the written request of one or more employees,

an employer may (but is not required to) provide reasonable

accommodations to smoking employees so long as no nonsmoking

employees must come into contact with tobacco smoke in the

workplace. Such written request shall be retained by the employer

and, upon request by the Department of Health and Hospitals, shall
be filed with the Commissioner. A separate employee lounge used

exclusively for smoking, such that employees need not enter for any

other purpose, may be provided so long as the lounge is sealed,

vented to the outside, and does not contain vents capable of

re-circulating smoke throughout work areas.

If a smoking lounge is provided by the employer, a smoke-free

lounge with at least as much floor space must also be provided. If
provision of a smoke-free lounge is impossible or impractical, the

employer may request an exemption from the Commissioner or his/her
designee in writing explaining why an exemption should be granted.

The Commissioner or his/her designee will inform the employer of

his/her decision within 30 days of receipt of the request. Upon

request in writing, an employer shall provide a copy in writing of

its smoking policy including any designated smoking area or other
accommodation for the smoking employees, to any employee,

prospective employee, and the Commissioner or his designee. Any

employee aggrieved by an employer's smoking policy or any portion

thereof may appeal in writing to the Commissioner, who may modify

it in any reasonable manner necessary to carry out the purposes of
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this Chapter. In any dispute arising from such a smoking policy,
the reasonable health concerns of non-smokers shall be given

precedence.

8.28.050 Restrictions on Smoking in i'ublic Places

(I) No person shall smoke in any indoor public place in Cambridge,

except in areas specifically designated to permit smoking.

Hallways, entranceways, stairwells, waiting areas, restrooms,

elevators, as well as any places in which smoking is prohibited by

the State Fire Marshall, the Massachusetts Department of Public

Health or other Federal, State, or local agencies, shall not be

designated as areas where smoking is permitted.

Nothing in this Chapter shall be construed to require the

creation of smoking areas.

(2) Retail Stores. No person shall smoke in any retail store®

Smoking areas may be designated in an area of the store uhich is
not open to the general public in accordance with the provisions of
Section 8.28.040 of this Chapter.

(3) jjesiqnated smokinq areas in hospitals, etc. Smoking areas may

be designated in hospitals, clinics, nursing homes, long term care

facilities and rooms where medical or psychiatric support groups

meet if the Commissioner or his designee determines that compliance

with this Chapter would frustrate the purpose of those groups

and/or facilities. A person seeking such designation must apply in

writing to the Commissioner.

(4) Taxis. No Taxi and limousine/livery service licensed by the

City of Cambridge may permit smoking in vehicles, whenever
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passengers are being transported, as of April I, 1996o The

restriction of smoking in taxillimousinellivery vehicles applies to
drivers as well as passengers and all such vehicles will be posted

with a decal stating "No Smoking Permitted by Cambridge Municipai
Code, Chapter 8.28."

(5) Exceptions Notwithstanding any other provision of this
Chapter, the following public places are not subject to the

restrictions of sections 8.28.040 and 8.28jj50:
(a) Retail stores where the primary business is the sale of

tobacco products;

(b) Private residences and university dormitories;
(C) Bed and Breakfast, hotel, and motel rooms rented to

a

guests;

(d) Hotel and motel conferencejmeeting rooms, and private
assembly rooms while these places are beLng used for:

private functions provided that ventilati.cm from. t:hese

areas is not re-circulated to or mixed uith makeup air
supplying other non-smoking areas within the building;

(e) Performers upon the stage, provided that the smoking is
part of a theatrical productiom

(f) indoor spaces while used for properly licensed beano
games for charity to which the public is invited;

(g) Prfvate clubs, except when used for events open to the
general public, during which time the private club is to
be considered a public place for the purposes of this
Chapter; and

(h) Bowling alleys, but not restaurants, bars, or lounges
within the bowling facilities, uhich shall be subjected
to the requirements of section 8.28.060 of this Chapteru
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(i) The Middlesex County jail/House of Corrections or places
of incarcerationjdetention.

(j) Religious ceremonies where smoking is part of the ritua1_

8.28.060 Restrictions on Smoking in Restaurants,
Bars and Lounges

Restaurant, Bar, Lounqe or Club

A. This section shall not apply to any restaurant mith a
seating capacity of fewer than twenty-five persons, nor to any area
in a bar lounge or club as defined in Section 802800200 Bars,_
lounges and clubs are exempt from any restrictions contained in
this Chapter.

B. No person shall smoke in any restaurant, except in
specifically designated smoking areas. This prohibition does not
apply where an entire room of the restaurant is being used for a
private social function to which the general public does not have
access.

C. Smoking areas may be designated by the proprietor or
other person in charge of a restaurant, except in places uhere
smoking is prohibited by lam. A smoking area shall comprise no
more than fifty percent of the seating capacity of the restaurante
Where a restaurant consists of a single room, the provisions of
this section shall be considered satisfied if one side of the room
is reserved and posted as a no-smoking area, provided that such
area comprises no less than fifty percent of the seating capacity
of the restaurant. In computing percentages under this subsection
C, the computation shall not include seating capacity for any area
defined as a bar lounge or clukn

D. Where smoking areas are designated, existing physical
barriers and ventilation systems shall be used to minimize the
toxic effect of smoke on persons in adjacent no-smoking aream To
the extent that the shape of the room alloms maximum separation,
the proprietor must utilize natural barriers to satisfy the
provisions of this Chapter. If such natural barriers do not exist,
the proprietor must make every effort to set up the space to
inhibit the transfer of smoke to no-smoking aream

E. Children under the age of twelve may not be seated in a
smoking area. Children between the ages of twelve and eighteen may
be seated in a smoking area only if accompanied by a parent or
guardian.

F. The proprietor or other person in charge of a restaurant
shall make reasonable efforts to prevent smoking in the no-smoking
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areas of the restaurant by:

1. Posting appropriate signs;

2. Arranging seating to provide a smoke free area;
3. Requiring patrons or other invitees who may be smoking in

areas where smoking is prohibited, to either relocate to
an area where smoking is permitted, or if such an area
has not been designated, to immediately extinguish allsmoking materials and refrain from smoking while within
the restaurant.

4. Any other means which may be appropriate.

G. In addition to the remedies provided by Sections 8.28.080
of this chapter, the Inspectional Services Department or any person
aggrieved by the willful failure of the proprietor or other person
in charge of a restaurant to comply with any provisions of this
section may apply for injunctive relief to enforce the provisions
of this section in any court of competent jurisdiction.

H. Nothing in this section shall make lawful smoking in any
area in which smoking is or may hereafter be prohibited by law.

I. This Chapter shall not apply to bars or bar areas of
restaurants, which are devoted to the service of alcoholic
beverages for consumption on the premises and in which the serving
of food is incidental to the consumption of alcoholic beverages, or
to restaurants converted to full bar establishments during certain
hours.

j. A sign indicating the percentage of seats in the no-
smoking and smoking area of the restaurant must be displayed near
the entrance.

8.28.070 Implementation

1. It shall be incumbent on every person having control of
places covered by this Chapter, or his/her designee, to prevent
smoking except in designated smoking areas as set forth in this
Chapter by:

a) Conspicuously posting a sign at each entrance to the public
place indicating that smoking is prohibited therein except in
specifically designated areas.

b) Conspicuously posting "Smoking" and "No Smoking" signs, or
the international "No Smoking" symbols (consisting of a pictorial
representation of a burning cigarette within a red circle with
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is permitted to the greatest extent possible.

d) Requiring patrons or other invitees who may be smoking in
areas where smoking is prohibited, to either relocate to an area
where smoking is permitted, or if such an area has not been
designated, to immediately extinguish all smoking materials and
refrain from smoking while within the subject public place.

e) Using any additional appropriate and reasonable means to
ensure compliance with this Chapter.

2. The Commissioner may promulgate reasonable rules and
regulations for the implementation of this Chapter.

8.28.080 Enforcement and Penalties

A. Noncriminal Disposition
Any person who violates any provision of this Chapter, or who

smokes in an area in which a "No Smoking" sign is conspicuously and

properly posted as required in §8.28.070, may be penalized by a

noncriminal disposition as provided in G.L. c. 40, §21D. For

purposes of this chapter, the following shall be enforcing

officers: Police Officers; and employees of the License Commission

and the Health and Hospitals and Inspectional Services- Departments

or their designees. The penalty for each violation of §8.28.030

shall be $50 for the first offense, $100 for the second offense,
and $300 for the third and subsequent offenses committed in any 12-

month period. The penalty for each violation of any other section

shall be $25. Each day's violation shall constitute a separate

offense.

B.
, Suspension of Revocation of Permit or Ucense

(I) Tobacco Sales Permit

As an additional penalty, the tobacco sales permit shall be

,
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offense.

B. Suspension of Revocation of Permit or License

(I) Tobacco Sales Permit

As an additional penalty, the tobacco sales permit shall be

subject to suspension or revocation for violations of the

provisions of §8.28.030. The Commissioner of Inspectional

Services, after a hearing, may suspend the sales permit for up to
15 days for a single violation, for up to 60 days for two

violations within a 12 month period, and may revoke such permit for
three or more violations within a 12 month period.

(2) Common Victualer and Liquor Licenses

It shall be unlawful for any person having control of any

premises or place in which smoking is prohibited by

this Chapter to knowingly permit an infraction of this Chapter

on said premises or place. If such person has a common victualler
or liquor license, and if an enforcing officer has issued three or
more tickets within a 12-month period for observed infractions of

this chapter on said premises, the License Commission may hold a

hearing following its standards and procedures used to regulate

license-holders to determine if it should suspend, revoke, or

condition said license because of said infractions.
d. Injunctive Relief
The Commissioner may apply to the Superior Court for

injunctive relief from violations of this Chapter.

8.28.090 SeverabilitY



17

If any section, subsection, sentence, clause, phrase, or

portion of this Chapter is for any reason held invalid or
unconstitutional by any court of competent jurisdiction, such

portion shall be deemed a separate, distinct and independent

provision and such holding shall not affect the validity of the

remaining portions thereof.
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T'7HEREAS, evidence demonstrates that tobacco is extremely addictive;
and

WHEREAS , 18 is the legal age to purchase cigarettes in the

Commonwealth ; and

WHEREAS , 1992 election returns demonstrate that more than 69% of

Cambridge residents voted in favor of Question One to raise the

state excise tax on cigarettes and create a Health Protection Fund

to advance the goals of tobacco control; and

WHEREAS, 90% of all smokers begin smoking as teenagers; and

WHEREAS, compliance checks in Cambridge have to date demonstrated

that minors were able to purchase cigarettes in ten of eleven

stores visited; and ',

WHEREAS, the Surgeon General of the United States found in her 1994

Report that community-wide efforts including enforcement of minors

access laws are ef fective at reducing adolescent use of tobacco;
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and

WHEREAS, this data indicates that there is a signif icant health

obligation to the children of Cambridge to reduce their easy and
.

illegal access to tobacco; and

WHEREAS , the US Environmental Protection Agency (EPA) has

determined that environmental tobacco smoke is a Class A known

human carcinogen and major source of indoor air pollution putting

all members of the population at increased health risk; and

WHEREAS, nonsmokers with allergies, respiratory disease and those

who suf fer other of the ill ef fects of passive smoking may

experience a loss of j ob productivity or may be forced to take

periodic sick leave because of adverse reactions to environmental

tobacco smoke; and

WHEREAS, there exists conclusive evidence that tobacco smoke causes

cancer , respiratory diseases, cardiovascular diseases, negative

birth outcomes , allergic reactions, and irritations to the eyes ,

nose, and throat to both the smoker and otherwise healthy nonsmoker

exposed to secondhand smoke; and

WHEREAS, the Surgeon General of the United States found in his 1986

Report that the simple separation of smokers and nonsmokers within

the same air space does not eliminate the exposure of nonsmokers to

environmental tobacco smoke ; and

WHEREAS, the goal of the Commissioner of Health and i'iospitals is to

enable the people of Cambridge to breathe healthy, safe, smoke-free

air in all indoor public places, including restaurants; and

WHEREAS, Courts interpreting the Americans with Oisabilities Act,
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which requires access of persons with disabilities to public places

and workplaces, have deemed impaired respiratory function a

disability.

Therefore, for the above reasons, the City Council of the City

of Cambridge ordains as follows:

Chapter 8.28 of the Cambridge Municipal Code, entitled
"Smoking," is hereby repealed and replaced by the following new

Chapter 8.28:
CHAPTER 8.28

Restrictions on Youth Access to
Tobacco products and on Smoking in

Workplaces and t'ublic Places

8.28.010 Declaration of Legislative Findings
8.28.020 Definitions
8.28.030 Access of f'tinors to Tobacco Products
8.28.040 prohibition of Smoking in the Workplace
8.28.050 Restrictions on Smoking in Public Places
8.28.060 Restrictions on Smoking in Restaurants, Bars and Lounges
8.28.070 Implementation
8.23.080 Enforcement and Penalties
8.28.090 Severability

8.28.010 Declaration of Legislative Findinqs

The city Council finds and declares that the purposes of this

Chapter are to protect public health, safety and general welfare

by:

a) preventing access to tobacco products by minors;

b) creating a permitting process for tobacco sales to

facilitate enforcement of this Chapter;

c) prohibiting smoking in workplaces and most other public

places; and

.
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d+ ereatirig an atmo3pherc! i,'hieh pL"eitie)tc!3 cimeke free . .-.,.,
.> '

.

re3taut"arlt3 arid citrivcm tc)uard3 the long term goal of 3moke free

e~m~t~±ghout Cambridge.

The City Council also is aware of the diversity of the City's
residents and our reputation as an international city hosting many

foreign dignitaries, business people and other visitors from

countries where smoking is more prevalent than it is here.

Accordingly, the City Council recognizes that courtesy and

hospitality should not be compromised in the implementation and

enforcement of this Chapter.

8.28.020 Definitions
1""Advisory"·, Committee: a review committee established for this
L,... "t,

±«

Chapter to mediate disputes over exemption requests that is

composed of'the Executive Secretary of the License Commission, ex
\
,

1

offico, or hi3h'i'g'yher designee, the Commissioner of Inspectional
\'\

",' Services, ex
off'[Cc),

or p.i¶!iis/her, designee, two common victualer
%

\

license holders ab'R,ointed by the City Manager from a list of 4

\ \

nominated by the CambF·idge Liquor Advisory Board, and one Cambridge

resident appointed by the City Manager from a list of 2 nominated

by Cambridge United for Smoking Prevention (cusp)F

" Bar, Lounge or Club: a restaurant, excluding private clubs, which

S":' is primartly dedimated to the serving of alcoholic beverages and in

which less than fifty percent (50%) of net revenue comes from food

sales.

.
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Cambridge Liauor Advisory Board: representatives of restaurants,
\
\

private clubs. and hotels who have liquor licenses that meet
;

\|\ji?eriodically
with the License Commission and the Cambridge

· \ ·

'j" Substance Abuse Task Force to address the responsibilities of

serving alcoholic beverages and related problems that can occur.

Cambridge United for Smokinq Prevention (CUSP): a community-based

,' program of the Cambridge Substance Abuse Task Force in coalition
K . ,,

. , with the Department of 'Health and tiospitals, Department of Human
L\ · '

\r\,'l;"

-t Services, school Department, caspar, and individual' community
,.

members. ."

Commissioner: the Commissioner of Health and Hospitals of the City

of Cambridge, appointed,pursuant to St. 1976, c. 201.
/

Common Victualer: a holder of a license under G.Lo c. 140 who

serves food for consumption on the premises or serves food for

customers to carry out. A common victualer license holder

(licensee) could also have a license to serve alcohol with food.

Employee: any individual who performs services for an employer in

return for wages or profit, or any individual who volunteers his or

her services for a non-profit entity.
Emplc'yer: any person, including the City of Cambridge or any

agency or department thereof, which regularly uses the services of

two or more employees.

Enclosed area: a space bounded by walls and under a roof.

Indoor Sports Arena: any sports pavilion, gymnasium, health spa,

boxing arena, swimming pool, roller or ice rink, bowling alley, or

other similar place where members of the general public assemble to

,
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engage in physical exercise, participate in athletic competition or

witness sports events.

License Commission: the Cambridge License Commission, as

established by St. 1922, c. 95.

Lounqe or Bar Area: an area of a restaurant where the primary

focus of the business is the service of alcoholic beverages rather

than food, although full food service may be available in this

area. The type of seating, barriers separating this area from the

primary dining areas, and the arrangement of serving stations can

help to further determine if this is to be considered a lounge or

bar area.

Mall: any enclosed public walkway or hall area which serves to

connect retail stores or offices.
Minor: any person under eighteen (IB) years of age.

Non-smoking Area: all areas within a public place where smoking is

prohibited.

Occupancy Number: the number of persons who may occupy a

restaurant, as determined by the t,icense Commission. The number,

in certain cases, may include both standing and seated patrons.

Person: shall include, where applicable, natural persons,

corporations, trusts, partnerships, incorporated or unincorporated

associations, and any other legal entity.

Private Club: a place to which the general public is not invited

and which requires membership or affiliation as a condition of

admittance. A Private Club is not a Public Place, but may be used

as a public place, subject to the requirements of this Chapter, for
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special events open to the general public.

public Place: an enclosed indoor area where the public is invited b

or permitted, including but not limited to the following
,

facilities: licensed childcare locations; educational facilities;
malls; public restrooms; waiting rooms; elevators accessible to the

public; hospitals, clinics and nursing homes; inn, hotel and motel

lobbies, stairwells, halls, entranceways, and restrooms; common

rooms in publicly-assisted housing; laundromats; libraries;
schools; municipal buildings; museums; retail stores; retail food

establishments; indoor sports arenas; taxis and other public

transit facilities; theaters and concert halls; auditoriums and any

rooms or halls when used for public meetings; public areas of a

bank and automatic banking lobbies. A room or hall used for a

private social function in which the sponsor of the private

function and not the owner or proprietor has control over the

seating arrangements shall not be construed as a public place.

· Restaurant: a space, in a suitable building, leased or rented or

owned by a person holding a duly issued and valid license as a

common victualer under the provisions of G.L. c. 140. In addition,

the person could hold a beer and wine or all alcohol pouring

license. For the purposes of this Chapter the restaurant could be

re-defined as a bar, lounge, or club after 4:00 or 10:00 p.m.

Retail Food Establishment: any establishment commonly known as a

supermarket, grocery store, or convenience store in which the

primary activity is the sale of food items to the public for

off-premises consumption.

.
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Retail Store: any establishment selling goods, articles or

personal services to the public, including such places as

barbershops, beauty salons and tanning salons.

Self-service Display: a tobacco products display from which

individual packets, containers or cartons of tobacco products may

be selected and grasped by customers and where distribution of such

products is not directly controlled by an employe.e.

Sinokinq: the lighting of any cigar, cigarette, pipe or other

tobacco product, or having possession of any lighted "cigar,

cigarette, pipe, or other tobacco product.

Smoking Area: the area or areas within a public place where smoke

is vented directly to the exterior of the building. A restaurant

is not required to meet this ventilation provision, but must locate

the smoking area so as to minimize the migration of tobacco smoke

into the non-smoking area. All designated smoking areas must be so

posted and are the only areas where smoking is pernitted.

Tobacco: cigarettes, cigars, pipe tobacco, chewing tobacco, snuff,

or tobacco in any of its forms.

Workplace: any area within a structure or portion thereof at which

one or more employees perform services for their employer. It also

includes employee lounges, restrooms, conference rooms, hallways,

stairways, and entranceways.

8.28.030 Access of Minors to Tobacco Products

(I) Tobacco Sales Permit Required. No person shall sell
tobacco products within the City of Cambridge without a tobacco

sales permit issued by the Inspectional Services Department. As
_
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part of the application process, the applicant viill be provided

with the following:

- instructions on compliance with g. l. c . 270, § 6
, (sales of

tobacco to minors and penalties for violation thereof ) and this

Chapter ; and

- a statement that the applicant will be required to sign

declaring that the applicant has read and understood said

instructions, and that the applicant is responsible for instructing

any and all employees who will be responsible for tobacco sales

regarding the law.

The fee for this permit is to be determined by the

Inspectional Services Department. A permit must be obtained for

each business location where tobacco products are sold and will be

renewed by july 1 of each successive year. The permit will be

valid for july 1 through june 30. The permit or a copy must be

prominently posted at the each point of sale, within the business

location.
( 2 ) Sales to Minors. itrior to purchase, proof of age in the

f orin of a driver ' s license or other legitimate photographic

identification card which shows the date of birth is required of

all persons who appear, to a reasonable person, close to or below

the legal age for the purchase of tobacco products. In conformance

with G.L. c. 270, §6, no merchant shall sell a cigarette, chewing

tobacco, snuff , or any tobacco in any form to any person under the

age of eighteen or, not being the minor' s parent or guardian, no

person shall give a cigarette, chewing tobacco, snuff , or tobacco

0

,

P
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in any of its forms to any person under the age of eighteen.
( 3 ) Free Distribution/Samplinq. No person shall, in or upon

any part of the streets, parks, public grounds, public buildings,

or other publicly-owned places within the City of Cambridge,

distribute free of charge any products containing tobacco, or any

coupons or vouchers for free or reduced-priced tobacco products , to

any person for any promotional or other commercial purposes.

(4 ) Packaqinq. Sale or distribution of single cigarettes

or any tobacco product in any form other than an original
factory-wrapped package is prohibited.

(5) Self-service Displays. ,',llUEjO"n Efcc 3tanding,p'assag'e
'

r.l. ./. .cr/r.

..

, 7 D"g,?&tni'ak'?oralnance:;'."·.t'.except' "'E~ex1stajig;^l: l'""Eree"=tariaing:;'":':i'se1"t
V, ,'/t /1 / . / .

P '- 1,"·. . .. .-. '. ' -,; · . . r . · ' '., 1· ·. ·.. ..:,

cielf gcr'v'ice'e'rVi'a d=loy3dis'p"lay of tobacco products are
)'\j' '

prohibited. All cigarettes and chewing tobacco must be kept behind
I,. 2 ;.

.
,.

,
'

..'
,.,' a counter at the cash register from which they are sold, or locked

t;;j' ":"'
in Wdisplay ea3cmCaSe.

)
"

..

'

' ';"j" F§'Zmt¥mtlng|%=eg'!mn'm?gzzselu'serv},c.e,'3'f"'"d1'se: l'.e'g.a,':q!i§'t:.l'f:t:eb,:g.c.c.2

C;"

\£

" E'Egdtic"t'e are requireci to he set up w'ithin clear eye Uiew of ati
g"=e}: :"c'a'sh registers and in no case more than IQ 'feet from at, ,least
i5'jie:t4:§µch 'register within the establishment.

8.28.040 Prohibition of Smoking In The Workplace

(I) with the exception of restaurants and bars which are covered

under section 8. 28. 060 of this Chapter, no person shall smoke or

allow smoking in any room, under the control of a public or private

employer, which employees normally frequent during the course of

employment, including but not limited to: work areas, employee

.
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lounges and restrooms, conference rooms , and hallways, but not

including any private residences unless used as childcare or

healthcare facilities .

(2) Exceptions. At the written request of one or more employees,

an employer may (but is not required to) provide reasonable

accommodations to smoking employees so long as no nonsmoking

employees must come into contact with tobacco smoke in the

workplace. Such written request shall be retained by the employer

and, upon request by the Department of Health and Hospitals, shall

be f lied with the Commissioner. A separate employee lounge used

exclusively for smoking, such that employees need not enter for any

other purpose, nay be provided so long as the lounge is sealed,

vented to the outside, and does not contain vents capable of

re-circulating smoke throughout work areas.

If a smoking lounge is provided by the employer, a smoke-free

lounge with at least as much floor space must also be providecL If
provision of a smoke-free lounge is impossible or impractical, the

employer may request an exemption f rom the Commissioner or

=" d hicjHYg%n f designee in writing explaining why an exemption should
,.r""" ',C"7/7/////7 .·: /1>//)7P/."r"l

—=7 be j'tanteci. The Commissioner or hi3h"i,'s!her designee will inform

~_3>" the employer of hicj!i,'i'sn?er decision within 30 days of receipt of

the request. Upon request in writing, an employer shall provide

a copy in writing of its smoking policy including any designated

smoking area or other accommodation for the smoking employees, to

any employee, prospective employee, and the Commissioner or his

designee. Ariy employee aggrieved by an employer' s smoking policy

i
,

P
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or any portion thereof may appeal in writing to the Commissioner,

who may modify it in any reasonable manner necessary to carry out

the purposes of this Chapter. In any dispute arising from such a

smoking policy, the reasonable health concerns of non-smokers shall

be given precedence.

8.28.050 Restrictions on Smokinq in Public Places

(I) No person shall smoke in any indoor public place in Cambridge,

except in areas specifically designated to permit smoking.

Hallways, entranceways, stairwells, waiting areas, restrooms,

elevators, as well as any places in which smoking is prohibited by

the State Fire Marshall, the Massachusetts Department of Public

Health or other Federal, State, or local agencies, shall not be

designated as areas where smoking is permitted.

Nothing in this Chapter shall be construed to require the

creation of smoking areas.

(2) Retail Stores. No person shall smoke in any retail store.

Smoking areas may be designated in an area of the store which is

not open to the general public in accordance with the provisions of

Section 8.28.040 of this Chapter.

(3) Desianated smokinq areas in hospitals, etc. Smoking areas may

be designated in hospitals, clinics, nursing homes, long term care

facilities and rooms where medical or psychiatric support groups

meet if the Commissioner or his designee determines that compliance

with this Chapter would frustrate the purpose of those groups

and/or facilities. A person seeking such designation must apply in

writing to the Commissioner.
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(4) Taxis. No Taxi and limcmsine/liveicy service licensed by the

city of Cambridge may permit smoking in vehicles, whenever

passengers are being transported, as of April 1, 1996. The

restriction of smoking in taxi/limousine/livery vehicles applies to

drivers as well as passengers and all such vehicles will be posted

with a decal stating "No Smoking Permitted by Cambridge Municipal

Code, Chapter 8.28."

(5) Exceptions Notwithstanding any Other proVision 'of thi's

Chap,ter,{;^'i.'the foll.ow,ir.g public places are not subject ,to the

restrlctronS, of sections 13. Zr,y cjL:?c!pticr,3 de3cribc!c', h?rc!in ma;," J3c

i;evtked'.tj' tm ConuUzmiar.er for g3c)d catwe. liott:ith3tandir.g ar.j"

ether provis: iior, 3f thic Chaptor, the fcAlez."ing public plaee3 are

not mibject to the rc!3trietion3 of 3ectien3
G':.28.040 and 8.23.050:

(a) Retail stores where the primary business is the sale of

tobacco products;

(b) Private residences and university dormitories;

(c) Bed and Breakfast, hotel, and motel rooms rented to

guests;
(d) Hotel and motel conference/meeting rooms, and private

assembly rooms while these places are being used for

private functions provided that ventilation from these

areas is not re-circulated to or mixed with makeup air

supplying other non-smoking areas within the building;

(e) performers upon the stage, provided that the smoking is

part of a theatrical production.

(f) indoor spaces while used for properly licensed beano
games for charity to which the public is invited;
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(g) Private clubs , except when used for events open to the
general public, during which time the private club is to
be considered a public place for the purposes of this
Chapter ; and

(h) Bo"vjling alleys, but not restaurants , bars , or lounges
within the bowling facilities, which shall be subjected
to the requirements of section 8. 28. 060 of this Chaptem

f(!i!i'1 T:?1':}g!a:1:e'g'"i:'"l",°,"]",t:y::!nj2'j|':::""""°e COrr.CctionS "IOf P)AC'CS

'() i) R"e"l'igi'oug!i:!c'ere'honies'i' uhe'reti'smoki'ng"!i'isici)art' ,iof::':tiiez$'ritij 1"|

8.28.060 Restrictions on Smoking in Restaurants,
Bars and Lounges

1-

1 "

Ccmez"o1 nc3trictionjj te"..: !:l"."' j:'!.'ii7T.:
:!.:m',cµj',:C;.!·:.'·,.,.,^!'-!:.' ,AA::,?,,:'m:'

,,',$.

..,!': ! ,g,':;',:::

'a.
jt: .: . ,-'

C'

7 ""Ill"

,
7 U:e=i'e ""gn"m 'o't,!:'!a'i3 :'l"yjj"!li#0:'!any'['r'e'st:aurant" itk7'i'as: 's'ea't1' ;g,

'F p P " .' , '"C.'/j'/,'//, . d',, P, ,· · / ','/ ". t ·,' d'. ." · " //.'/e . .
P /f //r "/t·'t C ' ..' .· ' J /, , , , '. ,f/ P// u Pc,',a'£"a:ci!F!y4}!a'E330"E'e'3g!et:'!"ij, '. '%yeii 'it .: iii

i'j, CFs0'ii'S'"i'i
(a) A' rmtau "ant 'jit·t, /'/t(/'/fd' ,r'//r'p / . ," · .'u P' d 'r.'m',.u ".'//> 'p

'aa "ai"2"uia'q't"i'"""r.2F,bcr of E:onty:|',!'ji':'ii0F:}:!shall Wthis seetioii'"Eaimy)!iz id

m":aEg:a%!u#';!a cir,oke frc!c!'b'u: ?:i '¢o'j'"!i'o"iinge oryieg,i"^i"uij'""E'g': !i:aeu"F'e°a
"/J/r/// """""·""7/'/"///K""""c "/"///dd'//d/7 . · ' " '"""""""" "

7
""""'"".'"r·· ···' "·' " """""·"·'.·"r"f·' "·//d'/d/.·.·/// /.d//,,'j/f,(e. P>I'/f'/////..'

eating :!J c!jjt=uAjhmc!ntS: . ?'ny L"eataurant with a lcrgcc " capacity
mucit rccu£ricct cn.ckirig to an area compri3c!d of no largccr than 3C)% of
itjj appr'uved cccmpancy nuir±or bcginning ninety (9 0,) dayci af,gc!r ,thiAa
'::T;'-sy:=E=':"m'|)::';|')gi)is==::[))'-|'})t"'

m" ""i"kj) '^ IEcc pormittod amcl:ing area Snail K)q reduced to 15% of the
c)cc'uE)ancy numbor in any c3tabli3hnler,t tilth a pcrmittod cmoking area
uric' yccar after the 3 O°s linit c:cmmonccccL

/" "///;Z ' 0 0

'
' E;'4 (c) Nc' rxc!mptj-or,£j frcm tho 3 0°s and 15% rc!qu1rcmc!nt3 of

thici C'iiaptc!tijers'o"n shall bes'iii"oke grantcdiij k'yariY thc!rest"a1tiraiiti
CcmLni3gionc!r ,'Zc iS

"

er"i'"ii hijjsp:e i' i Lilly dc3igne03'ais"ign,eg" s, ji
the applicant moctci 'Eiio criteria arid '

followa tho prcjcc!durc3 cjcct

forth ]3Qlowa're"as.

)::jyF!;}\i!:?:":ji'µ;:'j")!:|"'!'!':) !;i;!!!:/i.';,h::^'g:[:';'

victualor i"icQiicjc "il"oldc!L" (liccmco)
'

Niall dcmjignatc the cmoking
area, and if 3'JCJl area 13 appruvcd by tho Commijjjjic)ncr, cihall Kjq

' tho percion rc!3porKjik)lc! for cmuring that all rc!quirc!mc!nt3 contained
in thi3 Chapter arc follo::cd.

( C') Minorci bcta'oon 12 and 10 yccaru of aga tiill riot F)c! cicatod
in a smoking area unlc!£jcj accompanioa by a pai:ent or guardian.

e
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rartic!jj 'with chilCiron undccr tho agc! of 12 'will not bo 3c!atc!d in a
gn?,gjkir,g arcca . Tho gocd faith dotcrmination of tho licc!njjc!c! or hici
dcUgnee uill bo uciod to enforce thici requirement.

( f ) :.1though no jjmo]cing rc!jjtriction3 iv'ill Ec! impogc!d by thijj
Chapter on thc cccupantcj of privato function raomzi, it cihall Ec!

0
e 0

rcqutrod that all thc3c! l"uoit13 hai'cc a :itgn Fy'arnlng cjf the health
offoctcj c) f 3c!Gcr!a hand =',okc pojjtc!a i n a clear and c:3rKjE)icmc)ucj

manner . Tho c::ncr or manager of the function rccm cihall make ("

good faith effort to offer ,to jjQt up for tho rccntccr cjf tho room a

non gmol:ing/'3mcl:ing diviUon of the rocn, if the rcntor 3cj :q'iCihC!3®

2
. Cxomptionm An exemption frcr, the mr,oking limitation cihall Ec!

granted to a rc!3taurar,t i:ith a liquor licc!njjc! if the application
f or ciuch an ccxc'ziption ijj approved after mooting tho rc!quiremc!ntcj
jj et forth Ecclc:i in thia Chaptor. ncgtaurantg :iithout liquor
licc!n3c!jj or tiiojj c! iv"ith acating for dining only i:i Il not Fjq

pcrmittcd an oi:cmption from the above unoking rcnjtriction3®
,r,

. 2\ly3lication I8rcccd'arc for an Fxcmpticn.
( I) A L'rittc!n rc!quc!{3t for an ccxccmption to tho Commiaaicncn"

Inujjt be r,acio sctting forth tho occupancy nurker approved by the
Licc!ncjc! Commicmicm and a citatcment of the catcgory tho licc!n3c!c
k)elic!"v'c!g ijj aspropriatc for thia liconcnd c!3tabliahmcjrlt, namcclj", a

rcataurant i:ith a loungc or bar area Cl" a rcmtaurant that icj a Ear ,

1o"iir,gcc, or club or other catogory azi further prci'idcd fcr in thiAi
Ctaptccr .

?1 flocm plan('3) indicating thc prc'po3c!d mr,oking aroa(c')
mucit alcio accm:r,pany tho cxcznpticn rogucat. Tho CommiaUoncr or hici
dc!jjignc!c! inay attach conditicna to tho o>comption.

In cxceotional cireu=jtancc!3 ,
".:hcro a rcataurant licon3c!c!

b
cioccjj not fit an;," of thcc catcgariezi a:j dofinccd and doacribcd in thia
Chaptc'r, tho CoRlmigaioncr cf hizi dc!cjignc!e icj c!rlpo"h'erc!d to niaj:c a

dotormination q3 to r:hat lcn'cl c'f simol:ing ahould Ec! pormittcd to
fit the opirit of tiiicj Chaptccr.

( 2 ) If tho Cc=nijjgiorNjr or hici dc!aignc!c! cjcq9 not holievo tho
excmption rccqucmt cUtould be approved azi jjubmittod, tho applicant

'

will Fjcc cmntactccd to digc!ujj3 jjpc!cific ccnc:c!rncj ClO that cmprcn'al fay
Fcc obtain:NL If tfiicj informal method &jqjj not gain an apprcrial,
tho Comlni3gicnor or h i Cl doUgnoc ui ll 13jjucc a denial of the
cxcmption rcquo3t in iiriting acctting forth hig obj ccction:n Thcc

applicant uill Qicjo Fjc informcd of the right to apy:ial thig dccnia1_
.

I3
. Lounge or Dar ArC!a L>:emption. ,A rcccitaurant that haa a

diningjoom(jg,) and al£jo ha:j a lounge cr kar arcca may roquocit that
thici

:,giei; :I:a iingti"" " &" ""ijti'j aroa be fully oxcmpted f "om cmoking
, />> j jg' L J'R// , Ip".·" i"." "

.
" p lx' ," d i , . ,p . , j f j",C'"j' p " rf " · .v ,' "/1 ' " ° 'Egg t Jr1rc!jjtricti'cr!3 ir, the exoniption rc!quc!3t. If the lounge or bar araa

hold3 30% of more of the cn'erall occupancy numkcr but 1c!33 than SO°s

of thici nurkcr, then no additional cimd:ing arcca :iil1 be pormitted
0

in tho dining rcom(a) . If tho lounge or bar arcca holdci 1cjjjj than
30% of tb.cc ovorall occupancy numkor, then an additional dcciignatod
gn\o]cing area can alcn Fcc placod in the dining room to achievcc thcc
3 0 % m a x imum o f thici numkcr . One ycat" aftccr tho oxomption i 13

granted , the additional amcl:ing arca in the dining ruom intijjt Ec!

ccliminatccd. Tho entire lounge or bar arcca may remain aci a mnoking
arca .

C. Dar , Lc)unqc! , Smoking ','

areas iaayu bC:' 'de"gi'gn'at'e'a!ii!'by3'?,:!th'e
' . '

"0
. - . · , 0 , . . ," p · 0

p

· , p 8 d " , " · . . ' · ' . .
""

. ' P c . · ,'r, . µ , 1· o</jf, /1 P /1. " "
' ' " d ' · ra OFdjJf
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F IS" E !e: : r,y ,r:;'t'i othe"r'"pers(jn . 'jn 'charge .: o't 'a':i'restaurant' "eZCcgt z'ih
' ' ' " ' ' " '"I '·J '.' r.'?/i · ,"/" ' (/ . , .

' ' ' ·JC.' ' " ' ' ' "l:a:c:eg zi' ?!i iii'ch,'"sincjk'irig : is ,prohibited"bi',' tiie' 'E'irC ,','MarShal'l "0r';'bY
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shail comprise no more than fifty percent of the seating capacity
of the restaurant said computations shall not include seating
capacity for any area def ined as a bar, lounge or club where
smoking ares are designated, existing physical barriers and
ventilation system shall be used to minimize the toxic effect of ·

smoke on persons in adjacent no smoking ares. In the case of
restaurants consisting of a single room, the provisions of this
section shall be considered met if one side of the room is reserved
and posted as a non-smoking ares, provided that the no-smoking area

,

comprises no less than fifty percent of the seating capacity of the
restaurant , said computations shall not include seating capacity

.

for any area defined as a bar, lounge or club. .

D
. However, to the extent that the shape of the room allows

maximum separation, the proprietor will br required to utilize
those natural barriers to satisfy the provisions of this chaptere
Furthermore, if such natural barriers do not exist, the proprietor
will make every effort to set up the space to inhibit the transfer
of smoke to nonsmoking ares.

E. Children under the age of 12 may not be seated in the
smoking sections. Children from 12-18 niay be seated in smoking
sections if accompanied by parent or guardian.

F . The proprietor or other person in charge c)f a restaurant
shall make reasonable efforts to prevent smoking in the no-smoking
areas of the restaurant by:

1. Posting appropriate signs;
2

. Arranging seating to provide a smoke free ares;
3

. Requiring patrons or other invitees who may be smoking in
areas where smoking is prohibited, to either relocate to
an area where smoking is permitted, or if such an area
has not been designated, to immediately extinguish allsmoking materials and refrain from smoking while within
the subject public place.

.

4 . Any other means which may be appropriateo

G. In addition to the remedies provided by Sections 8.28.090
of this chapter, the Inspectional sEL"vicc3serviceS Department or
any person aggrieved by the willful failur'e of" the proprietor or
other person in charge of a rjjtaurantres,taurant to comply within
provision of this section may apply for "injunctive relief to
enforce the provisions of this section in any court of competent
jurisdiction.
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H. Nothing in this section shall make lawful smoking in any
area which smoking is or may hereafter be prohibited by law.

I. Provisions of this Chapter shall not apply to bars or bar
areas of restaurants, which are devoted to the service of alcoholic
beverages for consumption on the premises and in which the serving
of food is incidental to the consumption of s+=m7erH=alcc}ho'l'1"c
beverages, or to restaurants converted to full bar establishments
during certain hours. This provision will 1amTgamS6 apply to room
in restaurants or private function halls being used for private
functions to which the general public does not have access.

8.28.070 Implementation

1. It shall be incumbent on every person having control of

places covered by this Chapter, or EEi7sh'is'j'h'er designee, to prevent

smoking except in designated smoking areas as set forth in this
Chapter by:

a) Conspicuously posting a sign at each entrance to the public

place indicating that smoking is prohibited therein except in

specifically designated areas.

b) Conspicuously posting "Smoking" and "No Smoking" signs, or

the international "No Smoking" symbols (consisting of a pictorial
representation of a burning cigarette within a red circle with

a red line through it) in every area where smoking is prohibited or

permitted by this Chapter.

C) Arranging seating so that physical barriers, ventilation
systems, and available space are utilized to reduce the

exposure to smoke of persons outside the area(s) where smoking

is permitted to the greatest extent possible.

d) Requiring patrons or other invitees who may be smoking in

.
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areas where smoking is prohibited, to either relocate to an area

where smoking is permitted, or if such an area has not been

designated, to immediately extinguish all smoking materials and

refrain from smoking while within the subject public place.

e) Using any additional appropriate and reasonable means to

ensure compliance with this Chapter.
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2
. The Commissioner may promulgate reasonable rules and

regulations for the implementation of this Chapter.

8.28.080 Enforcement and Penalties

A . Noncriminal Disposition

Any person who violates any provision of this Chapter, or who

smokes in an area in which a "No Smoking" sign is conspicuously and

properly posted as required in §8.28.070, may be penalized by a

noncriminal disposition as provided in G.L. c . 4 0
, §210. For

purposes of this chapter, the following shall be enforcing

officers: Police Officers; and employees of the License Commission

and the Health and Hospitals and Inspectional Services Departments

or their designees. The penalty for each violation of §8.28.030

shall be $50 for the first offense, $100 for the second offense,

and $300 for the third and subsequent offenses committed in any 12-

month period. The penalty for each violation of any other section

shall be $25. Each day ' s violation shall constitute a separate

.
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offense.

B. Suspension of Revocation of Permit or License

(I) Tobacco Sales Permit

As an additional penalty, the tobacco sales permit shall be

subject to suspension or revocation for violations of the

provisions of §8.28.030. The Commissioner of Inspectional

Services, after a hearing, may suspend the sales permit for up to
15 days for a single violation, for up to 60 days for two

violations within a 12 month period, and may revoke such permit for
4

three or more violations within a 12 month period.

(2) Common Victualer and Liquor Licenses

It shall be unlawful for any person having control of any

premises or place in which smoking is prohibited by

this Chapter to knowingly permit an infraction of this Chapter

on said premises or place. If such person has a common victualler

or liquor license, and if an enforcing officer has issued three or

more tickets within a 12-month period for observed infractions of

this Chapter on said premises, the License Commission may hold a

hearing following its standards and procedures used to regulate

license-holders to determine if it should suspend, revoke, or

condition said license because of said infractions.
D. Injunctive Relief
The Commissioner may apply to the Superior Court for

injunctive relief from violations of this Chapter.

8.28.090 Severability

,
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If any section, subsection, sentence, clause, phrase, or

portion of this Chapter is for any reason held invalid or

unconstitutional by any court of competent jurisdiction, such

portion shall be deemed a separate, distinct and independent

provision and such holding shall not affect the validity of the

remaining portions thereof.

4t
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Inthe Year One Thousand, Nine HundredNinety-Five
+Metndr^1enrs

anordinance oFsla&lgs"

In amendment to an ordinance entitled the "Cambridge Municipal
Code"

Be it ordainedby the City Counci/of the City of Cambridge as follows:

WHEREAS, evidence demonstrates that tobacco is extremely addictive;
and

WHEREAS, 18 is the legal age to purchase cigarettes in the

Commonwealth; and

WHEREAS, 1992 election returns demonstrate that more than 69% of
Cambridge residents voted in favor of Question One to raise the

state excise tax on cigarettes and create a Health Protection Fund

to advance the goals of tobacco control; and

WHEREAS, 90% of all smokers begin smoking as teenagers; and

WHEREAS, compliance checks in Cambridge have to date demonstrated

that minors were able to purchase cigarettes in ten of eleven

stores visited; and

WHEREAS, the Surgeon General of the United States found in her 1994

Report that community-wide efforts including enforcement of minors

access laws are effective at reducing adolescent use of tobacco;

and

WHEREAS, this data indicates that there is a significant health

obligation to the children of Cambridge to reduce their easy and"
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obligation to the children of Cambridge to reduce their easy and

illegal access to tobacco; and

WHEREAS, the US Environmental Protection Agency (EPA) has

determined that environmental tobacco smoke is a Class A known

human carcinogen and major source of indoor air pollution putting

all members of the population at increased health risk; and

WHEREAS, nonsmokers with allergies, respiratory disease and those

who suffer other of the ill effects of passive smoking may

experience a loss of job productivity or may be forced to take

periodic sick leave because of adverse reactions to environmental

tobacco smoke; and

WHEREAS, there exists conclusive evidence that tobacco smoke causes

cancer, respiratory diseases, cardiovascular diseases, negative

birth outcomes, allergic reactions, and irritations to the eyes,

nose, and throat to both the smoker and otherwise healthy nonsmoker

exposed to secondhand smoke; and

WHEREAS, the Surgeon General of the United States found in his 1986

Report that the simple separation of smokers and nonsmokers within

the same air space does not eliminate the exposure of nonsmokers to

environmental tobacco smoke; and

WHEREAS, the goal of the Commissioner of Health and Hospitals is to
enable the people of Cambridge to breathe healthy, safe, smoke-free

air in all indoor public places, including restaurants; and

WHEREAS, Courts interpreting the Americans with Disabilities Act,

which requires access of persons with disabilities to public places

and workplaces, have deemed impaired respiratory function a
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refore, for the above reasons, the City Council of the City
'idge ordains as follows:

pter 8.28 of the Cambridge Municipal code, entitled
f," is hereby repealed and replaced by the following new

8.28:

CHAPTER 8.28

Restrictions on Youth Access to
Tobacco Products and on Smoking in

Workplaces and Public Places

Declaration of Legislative Findings
Definitions
Access of Minors to Tobacco Products
Prohibition of Smoking in the Workplace
Restrictions on Smoking in Public Places
Restrictions on Smoking in Restaurants, Bars and Lounges
Implementation
Enforcement and Penalties
Severability

Declaration of Leqislative Findings
. .b

City Council finds and declares that the purposes of this
ire to protect public health, safety and general welfare

preventing access to tobacco products by minors;
.

creating a permitting process for tobacco sales to
e enforcement of this Chapter;

prohibiting smoking in workplaces and most other public
nd
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The City Council also is aware of the diversity of the City's
residents and our reputation as an international city hosting many

foreign dignitaries, business people and other visitors from

countries"where gmoking is more prevalent than it is here.

Accordingly, the City Council recognizes that courtesy and

hospitality should not be compromised in the implementation and

enforcement of this Chapter.

8.28.020 Definitions
Bar, Lounqe or Club: a restaurant, excluding private clubs, which

.

..

is primarily dedicated to the serving of alcoholic beverages and in

which less than fifty percent (50%) of net revenue comes from food

sales. G!
,

Commissioner: the Commi9sioner of Health and iiospitals of the City

of Cambridge, appointed pursuant to St. 1976, c. 201.

Common Victualer: a holder of a license under G.L. c. 140 who

serves food for consumption on the premises or serves food for
customers to carry out. A common victualer license holder

"(licensee) could also have a license to serve alcohol with food.

Employee: any individual who performs services for an employer in

return for wages or profit, or any individual who volunteers his or

her services for a non-profit entity.
Employer: any person, including the City of Cambridge or any

agency or department thereof, which regularly uses the services of .

b

two or more employees. ,

Enclosed area: a space bounded by walls and under a roof.

Indoor Sports Arena: any sports pavilion, gymnasium, health spa,
-

¶

C'

.

;
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boxing arena, swimming pool, roller or ice rink, bowling alley, or

other similar place where members of the general public assemble to

engage in physical exercise, participate in athletic competition or

witness sports events.

License Commission: the Cambridge License Commission, as

established by St. 1922, c. 95.

Lounge or Bar Area: an area of a restaurant where the primary

focus of the business is the'service of alcoholic beverages rather
than food, although full food service may be available in this

area. The type of seating, barriers separating this area from the

primary dining areas, and the arrangement of serving stations can

help to further determine if this is to be considered a lounge or

bar area.

Mall: any enclosed public. walkway or hall area which serves to

connect retail stores or offices.
Minor: any person under eighteen (IB) years of age.

Non-smoking Area: all areas within a public place where smoking is
prohibited.
Occuparic'[ Number: the number of persons who may occupy a

restaurant, as determined by the License Commission. The number,

in certain cases, may include both standing and seated patrons.

person: shall include, where applicable, natural persons,

corporations, trusts, partnerships, incorporated or unincorporated

associations, and any other legal entity.
Private Club: a place to which the general public is not invited

and which requires membership or affiliation as a condition of
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admittance. A Private Club is not a Public Place, but may be used

as a public place, subject to the requirements of this Chapter, for
special events open to the general public.

public Place: an enclosed indoor area where the public is invited

or permitted, including but not limited to the following

facilities: licensed childcare locations; educational facilities;
malls; public restrooms; waiting rooms; elevators accessible to the

public; hospitals, clinics and nursing homes; inn, hotel and motel

lobbies, stairwells, halls, entranceway's, and restrooms; common

rooms in publicly-assisted housing; laundromats; libraries;
schools; municipal buildings; museums; retail stores; retail food

establishments; indoor sports arenas; taxis and other public

transit facilities; theaters and concert halls; auditoriums and any

rooms or halls when used for public meetings; public areas of a

bank and automatic banking lobbies. A room or hall used for a

private social function in which the sponsor of the private

function and not the owner or proprietor has control over the

seating arrangements shall not be construed as a public place.

Restaurant: a space, in a suitable building, leased or rented or

owned by a person holding a duly issued and valid license as a

common victualer under the provisions of G.L. c. 140. In addition,

the person could hold a beer and wine or all alcohol pouring

license. For the purposes of this Chapter the restaurant could be

re-defined as a bar, lounge, or club after 4:00 or 10:00 p.m.

Retail Food Establishment: any establishment commonly known as a

supermarket, grocery store, or convenience store in which the
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primary activity is the sale of food items to the public for
off-premises consumption.

Retail Store: any establishment selling goods, articles or

personal services to the public, including such places as

barbershops, beauty salons and tanning salons.

Self-service DisplaV: a tobacco products display from which

individual packets, containers or cartons of tobacco products may

be selected and grasped by customers and where distribution of such

products is not directly controlled by an employee.

smoking: the lighting of any cigar, cigarette, pipe or other .

tobacco product, or having possession of any lighted cigar,

cigarette, pipe, or other tobacco product.
Smoking Area: the area or areas within a public place where smoke

is vented directly to the exterior of the building. A restaurant

is not required to meet this ventilation provision, but must locate

the smoking area so as to minimize the migration of tobacco smoke

into the non-smoking area. All designated smoking areas must be so

posted and are the only areas where smoking is permitted.

Tobacco: cigarettes, cigars, pipe tobacco, chewing tobacco, snuff,

or tobacco in any of its forms.

Workplace: any area within a structure or portion thereof at which

one or more employees perform services for their employer. It also

includes employee lounges, restrooms, conference rooms, hallways,

stairways, and entranceways.

8.28.030 Access of Minors to Tobacco Products

(I) Tobacco Sales Permit Required. No person shall sell
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tobacco products within the City of Cambridge without a tobacco

sales permit issued by the Inspectional Services Department. As

part of the application process, the applicant will be provided

with the following:

- instructions on compliance with G.L. c. 270, §6, (sales of

tobacco to minors and penalties for violation thereof) and this
Chapter; and

- a statement that the applicant will be required to sign

declaring that the applicant has read and understood said

instructions, and that the applicant is responsible for instructing

any and all employees who will be responsible for tobacco sales

regarding the law.

The fee for this permit is to be determined by the

Inspectional Services Department. A permit must be obtained for
each business location where tobacco products are sold and will be

renewed by july 1 of each successive year. The permit will be

valid for july 1 through june 30. The permit or a copy must be

prominently posted at the each point of sale, within the business

location.
(2) Sales to Minors. Prior to purchase, proof of age in the

form of a driver's license or other legitimate photographic

identification card which shows the date of birth is required of

all persons who appear, to a reasonable person, close to or below

the legal age for the purchase of tobacco products. In conformance

with g.l. c. 270, §6, no merchant shall sell a cigarette, chewing

tobacco, snuff, or any tobacco in any form to any person under the
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age of eighteen or, not being the minor's parent or guardian, no

person shall give a cigarette, chewing tobacco, snuff, or tobacco

in any of its forms to any person under the age of eighteen.

(3) Free Distribution/Samplinq. No person shall, in or upon

any part of the streets, parks, public grounds, public buildings,

or other publicly-owned places within the City of Cambridge,

distribute free of charge any products containing tobacco, or any

coupons or vouchers for free or reduced-priced tobacco products, to

any person for any promotional or other commercial purposes.

(4) Packaqinq. Sale or distribution of single cigarettes

or any tobacco product in any form other than an original

factory-wrapped package is prohibited.
(5) Self-service Displays. All free - standing, self

service displays of tobacco products are required to be set up

within clear eye view of a staffed store cash register and in no

case more than ten (IQ) feet from at least one such register within

the establishment. Enforcement of this Section will be dealt

within the same manner as described as 8.28.080 of this ordinance.

8.28.040 Prohibition of Smokinq In The Workplace

(I) with the exception of restaurants and bars which are covered

under Section 8.28.060 of this chapter, no person shall smoke or

allow smoking in any room, under the control of a public or private

employer, which employees normally frequent during the course of

employment, including but not limited to: work areas, employee
,

lounges and restrooms, conference rooms, and hallways, but not

including any private residences unless used as childcare or

,
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healthcare facilities.
(2) Exceptions. At the written request of one or more employees,

an employer may (but is not required to) provide reasonable

accommodations to smoking employees so long as no nonsmoking

employees must come into contact with tobacco smoke in the

workplace. Such written request shall be retained by the employer

and, upon request by the Department of Health and Hospitals, shall
be filed with the Commissioner. A separate employee lounge used

exclusively for smoking, such that employees need not enter for any

other purpose, may be provided so long as the lounge is sealed,

vented to the outside, and does not contain vents capable of

re-circulating smoke throughout work areas.

If a smoking lounge is provided by the employer, a smoke-free

lounge with at least as much floor space must also be provided. If
provision of a smoke-free lounge is impossible or impractical, the

employer may request an exemption from the Commissioner or his/her
designee in writing explaining why an exemption should be granted.

The Commissioner or his/her designee will inform the employer of

his/her decision within 30 days of receipt of the request. Upon

request in writing, an employer shall provide a copy in writing of

its smoking policy including any designated smoking area or other

accommodation for the smoking employees, to any employee,

prospective employee, and the Commissioner or his designee. Any

employee aggrieved by an employer's smoking policy or any portion

thereof may appeal in writing to the Commissioner, who may modify

it in any reasonable manner necessary to carry out the purposes of
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this Chapter. In any dispute arising from such a smoking policy, ,

the reasonable health concerns of non-smokers shall be given
)

precedence.
*

/
f

8.28.050 Restrictions on Smokinq in Public Places
\

(I) No person shall smoke in any indoor public place in Cambridge,

except in areas specifically designated to permit smoking.

Hallways, entranceways, stairwells, waiting areas, restrooms,

,, elevators, as well as any places in which smoking is prohibited by

the State Fire Marshall, the Massachusetts Department of Public

Health or other Federal, State, or local agencies, shall not be

designated as areas where smoking is permitted.

Nothing in this Chapter shall be construed to require the

creation of smoking areas.

(2) Retail Stores. No person shall smoke in any retail store.
Smoking areas may be designated in an area of the store which is

not open to the general public in accordance with the provisions of

Section 8.28.040 of this Chapter.

(3) tjesiqnated smokinq areas in hospitals, etc. Smoking areas may

be designated in hospitals, clinics, nursing homes, long term care

facilities and rooms where medical or psychiatric support groups

meet if the Conunissioner or his designee determines that compliance

with this Chapter would frustrate the purpose of those groups

and/or facilities. A person seeking such designation must apply in

writing to the,Commissioner.

(4) Taxis. No Taxi and limousinejlivery service licensed by the

City of Cambridge may permit smoking in vehicles, whenever

P
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passengers are being transported, as of April 1, 1996. The

restriction of smoking in taxi/limousine/livery vehicles applies to

drivers as well as passengers and all such vehicles will be posted

with a decal stating "No Smoking f'ermitted by Cambridge Municipal
C

Code, Chapter 8.28."
?

J

(5) Exceptions Notwithstanding any other provision of this
Chapter, the following public places are not subject to the

restrictions of sections 8.28.040 and 8.28.050:
.

¢i (a) Retail stores where the primary business is the sale of

tobacco products;

(b) Prfvate residences and university dormitories;
(C) Bed and Breakfast, hotel, and motel rooms rented to

guests; '

(d) Hotel and motel conference/meeting rooms, and private
asseiilbly rooms while these places are being used for
private functions provided that ventilation from these

areas is not re-circulated to or mixed with makeup air
supplying other non-smoking areas within the building;

" (e) performers upon the stage, provided that the smoking is
\

part of a theatrical production. .

(f) indoor spaces while used for properly licensed beano
games for charity to which the public is invited; ·

'

(g) Private clubs, except when used for evCnts open to the
general public, during which time the private club is to
be considered a public place for the purposes of this
Chapter; and

(h) Bowling alleys, but not restaurants, bars, or lounges
within the bowling facilities, which shall be subjected
to thC requirements of section 8.28.060 of this Chapter.

1

0

,

V
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(i) The Middlesex County jail/House of Corrections or places
of incarceration/detention.

(j) Religious ceremonies where smoking is part of the ritual.
8.28.060 Restrictions on Smoking in Restaurants,

Bars and Lounqes

Restaurant, Bar, Lounqe or Club

A. This section shall not apply to any restaurant with a
seating capacity of fewer than twenty-five persons, nor to any area
in a bar lounge or club as defined in Section 8.28.020. Bars,.
lounges and clubs are exempt from any restrictions contained in
this Chapter.

B. No person shall smoke in any restaurant, except in
specifically designated smoking areas. This prohibition does not
apply where an entire room of the restaurant is being used for a
private social function to which the general public does not have
access.

C. Smoking areas may be designated by the proprietor or
other person in charge of a restaurant, except in places where
smoking is prohibited by law. A smoking area shall comprise no
more than fifty percent of the seating capacity of the restaurant.
Where a restaurant consists of a single room, the provisions of
this section shall be considered satisfied if one side of the room
is reserved and posted as a no-smoking area, provided that such
area comprises no less than fifty percent of the seating capacity
of the restaurant. In computing percentages under this subsection
C, the computation shall not include seating capacity for any area
defined as a bar lounge or club.

D. Where smoking areas are designated, existing physical
barriers and ventilation systems shall be used to minimize the
toxic effect of smoke on persons in adjacent no-smoking areas. To
the extent that the shape of the room allows maximum separation,
the proprietor must utilize natural barriers to satisfy the
provisions of this Chapter. If such natural barriers do not exist,
the proprietor must make every effort to set up the space to
inhibit the transfer of smoke to no-smoking areas.

E. Children under the age of twelve may not be seated in a
smoking area. Children between the ages of twelve and eighteen may
be seated in a smoking area only if accompanied by a parent or
guardian.

F. The proprietor or other person in charge of a restaurant
shall make reasonable efforts to prevent smoking in the no-smoking
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areas of the restaurant by:

1. Posting appropriate signs;

2. Arranging seating to provide a smoke free area;
·

C

3. Requiring patrons or other invitees who may be smoking in
areas where smoking is prohibited, to either relocate to
an area where smoking is permitted, or if such an area
has not been designated, to immediately extinguish all
smoking materials and refrain from smoking while within
the restaurant.

4. Any other means which may be appropriate.

G. In addition to the remedies provided by Sections 8.28.080
of this chapter, the Inspectional Services Department or any person
aggrieved by the willful failure of the proprietor or other person
in charge of a restaurant to comply with any provisions of this
section may apply for injunctive relief to enforce the provisions
of this section in any court of competent jurisdiction.

H. Nothing in this section shall make lawful smoking in any
area in which smoking is or may hereafter be prohibited by law.

I. This Chapter shall not apply to bars or bar areas of
restaurants, which are devoted to the service of alcoholic
beverages for consumption on the premises and in which the serving
of food is incidental to the consumption of alcoholic beverages, or
to restaurants converted to full bar establishments during certain
hours.

j. A sign indicating the percentage of seats in the no-
smoking and smoking area of the restaurant must be displayed near
the entrance.

8.28.070 iinplementation

1. It shall be incumbent on every person having control of
places covered by this Chapter, or his/her designee, to prevent
smoking except in designated smoking areas as set forth in this
Chapter by:

a) Conspicuously posting a sign at each entrance to the public
place indicating that smoking is prohibited therein except in
specifically designated areas.

b) Conspicuously posting "Smoking" and "No Smoking" signs, or
the international "No Smoking" symbols (consisting of a pictorial
representation of a burning cigarette within a red circle with
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is permitted to the greatest extent possible.

d) Requiring patrons or other invitees who may be smoking in
areas where smoking is prohibited, to either relocate to an area
where smoking is permitted, or if such an area has not been
designated, to immediately extinguish all smoking materials and
refrain from smoking while within the subject public place.

e) Using any additional appropriate and reasonable means to
ensure compliance with this Chapter.

2. The Commissioner may promulgate reasonable rules and
.

regulations for the implementation of th1s Chapter.

8.28.080 Enforcement and Penalties

A. Noncriminal Disposition

Any person who violates any provision of this Chapter, or who

smokes in an area in which a "No Smoking" sign is conspicuously and

properly posted as required in §8.28.070, may be penalized by a

noncriminal disposition as provided in G.L. c. 40, §21D. For

purposes of this chapter, the following shall be enforcing

officers: Police Officers; and employees of the License Commission

and the Health and Hospitals and Inspectional Services Departments

or their designees. The penalty for each violation of §8.28.030

shall be $50 for the first offense, $100 for the second offense,

and $300 for the third and subsequent offenses committed in any 12-

month period. The penalty for each violation of any other section

shall be $25. Each day's violation shall constitute a separate

offense.

B. Suspension of Revocation of Permit or License

(I) Tobacco Sales Permit

As an additional penalty, the tobacco sales permit shall be



4 .-L
G

16

offense.

B. Suspension of Revocation of Permit or License

(I) Tobacco Sales Permit

As an additional penalty, the tobacco sales permit shall be

subject to suspension or revocation for violations of the

provisions of §8.28.030. The Commissioner of Inspectional

Services, after a hearing, may suspend the sales permit for up to

15 days for a single violation, for up to 60 days for two

violations within a 12 month period, and may revoke such permit for

three or more violations within a 12 month period.

(2) Common Victualer and Liquor Licenses

It shall be unlawful for any person having control of any

premises or place in which smoking is prohibited by

this Chapter to knowingly permit an infraction of this Chapter

on said premises or place. If such person has a common victualler
or liquor license, and if an enforcing officer has issued three or

more tickets within a 12-month period for observed infractions of

this Chapter on said premises, the License Commission may hold a

hearing following its standards and procedures used to regulate

license-holders to determine if it should suspend, revoke, or

condition said license because of said infractions.
d. Injunctive Relief
The Commissioner may apply to the Superior Court for

injunctive relief from violations of this Chapter.

8.28.090 SeverabilitY
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If any section, subsection, sentence, clause, phrase, or

portion of this Chapter is for any reason held invalid or

unconstitutional by any court of competent jurisdiction, such

portion shall be deemed a separate, distinct and independent
t

provision and such holding shall not affect the validity of the
I

remaining portions thereof.

,
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Inthe Year One Thousand, Nine Hundred Ninety-Five

ANORDINANCE

In amendment to an ordinance entitled the "Cambridge Municipal
Code".

Be itordainedby the City Counci/of the Cityof Cambridgeas follows:

Be it'"o-rdained by the City Council O:E the City of Cambridge as
follows:
WHEREAS, evidence demonstrates that tobacco is extremely addictive;
and

WHEREAS, 18 is the legal age to purchase cigarettes in the
Commonwealth; and

WHEREAS, 1992 election returns demonstrate that more than 69% of
Cambridge residents voted in favor of Question One to raise the
state excise tax on cigarettes and create a Health Protection Fund

to advance the goals of tobacco control; and

WHEREAS, 90% of all smokers begin smoking as teenagers; and

WHEREAS, compliance checks in Cambridge have to date demonstrated
that minors were able to purchase cigarettes in ten of eleven
stores visited; and

WHEREAS, the Surgeon General o:E the United States found in her 1994
Report that community-wide efforts including enforcement of minors
access laws are effective at reducing adolescent use of tobacco;
and

WHEREAS, this data indicates that there is a significant health
obligation to the children of Cambridge to reduce their easy and

illegal access to tobacco; and

WHEREAS, the US Environmental Protection Agency (EPA) has
determined that environmental tobacco smoke is a Class A known
human carcinogen and major source of indoor air pollution putting
all members of the population at increased health risk; and



4

- 2 -
WHEREAS, nonsmokers with allergies, respiratory disease and those
who suffer other of the ill effects of passive smoking may
experience a loss of job productivity or may be forced to take
periodic sick leave because of adverse reactions to environmental
tobacco smoke; and

WHEREAS, there exists conclusive evidence that tobacco smoke causes
cancer, respiratory diseases, cardiovascular diseases, negative
birth outcomes, allergic reactions, and irritations to the eyes,
nose, and throat to both the smoker and otherwise healthy nonsmoker
exposed to secondhand smoke; and

WHEREAS, the Surgeon General of the United States found in his 1986
Report that the simple separation of smokers and nonsmokers within

· the same air space does not eliminate the exposure of nonsmokers to
environmental tobacco smoke; and

WHEREAS, the goal of the Commissioner of Health and Hospitals is to
"

enable the people of Cambridge to breathe healthy, safe, smoke-free
air in all indoor public places, including restaurants; and

G"

'"WHEREAS, Courts interpreting the Americans with Disabilities Act,
which requires access of persons with disabilities to public places
and workplaces, have deemed impaired respiratory function a
disability.

Therefore, for the above reasons, the City Council of the City
of Cambridge ordains as follows:

Chapter 8.28 of the Cambridge Municipal Code, entitled
"Smoking," is hereby repealed and replaced by the following new

Chapter 8.28:

Restrictions on Youth Access to
Tobacco Products and on Smokinq in

workplaces and Public Places

8.28.010 Declaration of Legislative Findings
8.28.020 Definitions
8.28.030 Access of Minors to Tobacco Products
8.28.040 Prohibition of Smoking in the Workplace
8.28.050 Restrictions on Smoking in Public Places
8.28.060 Restrictions on Smoking in Restaurants, Bars and Lounges
8.28.070 Implementation
8.28.080 Enforcement and Penalties
8.28.090 severability



~ J

- 3 -.

8.28.010 Declaration of Leqislative Findinqs

The City Council finds and declares that the purposes of this
Chapter are to protect public health, safety and general welfare
by:

a) preventing access to tobacco products by minors;
b) creating a permitting process for tobacco sales to

facilitate enforcement of this Chapter;
c) prohibiting smoking in workplaces and most other public

places; and

The City Council also is aware of the diversity of the City's
residents and our reputation as an international city hosting many
foreign dignitaries, business people and other visitors from
countries where smoking is more prevalent than it is here.
Accordingly, the City Council recognizes that courtesy and
hospitality should not be compromised in the implementation and "

enforcement of this Chapter.

8.28.020 '"-- Definitions
.

Bar, Lounqe or Club: a restaurant, excluding private clubs, which
is primarily dedicated to the serving of alcoholic beverages and in
which less than fifty percent (50%) of net revenue comes from food
sales.

Commissioner: the Commissioner of Health and Hospitals of the City
of Cambridge, appointed pursuant to St. 1976, c. 201.

Common Victualer: a holder of a license under G.L. c. 140 who

serves food for consumption on the premises or serves food for
customers to carry out. A common victualer license holder
(licensee) could also have a license to serve alcohol with food.

Emplovee: any individual who performs services for an employer in
return for wages or profit, or any individual who volunteers his or
her services for a non-profit entity.
Employer: any person, including the. City of Cambridge or any
agency or department thereof, which regularly uses the services of
two or more employees.

, Enclosed area: a space bounded by walls and under a roof.
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Indoor Sports Arena: any sports pavilion, gymnasium, health spa,boxing arena, swimming pool, roller or ice rink, bowling alley, orother similar place where members of the general public assemble to
engage in physical exercise, participate in athletic competition orwitness sports events.

License Commission: the Cambridge License Commission, as
established by St. 1922, c. 95.

Lounqe or Bar Area: an area of a restaurant where the primary
focus of the business is the service of alcoholic beverages ratherthan food, although full food service may be available in this
area. The type of seating, barriers separating this area from the
primary dining areas, and the arrangement of serving stations can
help to further determine if this is to be considered a lounge orbar area.

Mall: any enclosed public walkway or hall area which serves to
connect retail stores or offices.
Minor: any,,person under eighteen (18) years of age.

"m-

Non"smokinq Area: all areas within a public place where smoking isprohibited.
Occupancy Number: the number of persons who may occupy a
restaurant, as determined by the License Commission. The number,
in certain cases, may include both standing and seated patrons.

.

Person: shall include, where applicable, natural persons,corporations, trusts, partnerships, incorporated or unincorporated
associations, and any other legal entity.
Private Club: a place to which the general public is not invited
and which requires membership or affiliation as a condition of
admittance. A Private Club is not a Public Place, but may be used
as a public place, subject to the requirements of this Chapter, forspecial events open to the general public.
Public Place: an enclosed indoor area where the public is invited
or permitted, including but not limited to the following
facilities: licensed childcare locations;
educational facilities; malls; public restrooms; waiting rooms;
elevators accessible to the public; hospitals, clinics and nursing
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homes; inn, hotel and motel lobbies, stairwelis, halls,
entranceway's, and restrooms; common rooms in publicly-assisted
housing; laundromats; libraries; schools; municipal buildings;
museums; retail stores; retail food establishments; indoor' sports
arenas; taxis and other public transit facilities; theaters and
concert halls; auditoriums and any rooms or halls vihen used for
public meetings; public areas of a bank and automat.ic banking
lobbies. A room or hall used for a private social function in
which the sponsor of the private function and not the owner or
proprietor has control over the seating arrangements shall not be
construed as a public place.

Restaurant: a space, in a suitable building, leased or rented or
' owned by a person holding a duly issued and valid license as a

common victualer under the provisions of G.L. c. 140. In addition,
the person could hold a beer and wine or all alcohol pouring
license. For the purposes of this Chapter the restaurant could be

,re-defined as a bar, lounge, or club after 4:00 or 10:00 p3Iri3

Retail Food Establishlnent: any establishment commonly known as a
supermarket,-· grocery store, or convenience store in which the
primary activity is the sale of food items to the public for
off-premises consumption.

Retail Store: any establishment selling goods, articles or
personal services to the public, including such Maces as.a»

barbershops, beauty salons and tanning salons.

Self-service Display: a tobacco products display from which
individual packets, containers or cartons of tobacco products .may
be selected and grasped by customers and where distribution of such
products is not directly controlled by an employee.

Sniokinq: the lighting of any cigar, cigarette, pipe or other
tobacco product, or having possession of any lighted cigar,

· cigarette, pipe, or other tobacco product.
Smoking Area: the area or areas within a public place uhere smoke
is vented directly to the exterior of the building. A restaurant
is not required to meet this ventilation provision, but must locate
the smoking area so as to minimize the migration of tobacco smoke
into the non-smoking area. All designated smoking areas must be so
posted and are the only areas where smoking is permitted.



&

- 6 -
Tobacco: cigarettes, cigars, pipe tobacco, chewing tobacco, snuff,
or tobacco in any of its forms.

Workplace: any area within a structure or portion thereof at which
one or more employees perform services for their employer. It also
includes employee lounges, restrooms, conference rooms, hallways,
stairways, and entranceways.

8.28.030 Access of Minors to Tobacco products

(I) Tobacco Sales Permit Required. No person shall sell
tobacco products within the City of Cambridge without a tobacco
sales permit issued by the Inspectional Services Department. As

part of the application process, the applicant will be provided
with the following:

- instructions on compliance with G.L. c. 270, §6, (sales of
"

tobacco to minors and penalties for violation thereof) and this
Chapter; an,¢i

- a statement that the applicant will be required to sign
declaring that the applicant has read and understood said
instructions, and that the applicant is responsible for instructing
any and all employees who will be responsible for tobacco sales
regarding the law.

The fee for this permit is to be determined by the
Inspectional Services Departhient. A permit must be obtained for
each business location where tobacco products are sold and will be
renewed by july 1 of each successive year. The permit will be
valid for july 1 through june 30. The permit or a copy must be
prominently posted at each point of sale, within the business
location.

(2) Sales to Minors. Prior to purchase, proof of age in the
form of a driver's license or other legitimate photographic
identification card which shows the date of birth is required of
all persons who appear, to a reasonable person, close to or below
the legal age for the purchase of tobacco products. In conformance
with G.L. c. 270, §6, no merchant shall sell a cigarette, chewing
tobacco, snuff, or any tobacco in any form to any person under the
age of eighteen or, not being the minor's parent or guardian, no
person shall give a cigarette, chewing tobacco, snuff, or tobacco
in any of its forms to any person under the age of eighteen.
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(3) Free Distribution/Samplinq. No person shall, in or upon

any part of the streets, parks, public grounds, public buildings,
or other publicly-owned places within the City of Cambridge,
distribute free of charge any products containing tobacco, or any
coupons or vouchers for free or reduced-priced tobacco products, to'

any person for any promotional or other commercial purposes.

(4) Packaqinq. Sale or distribution of single cigarettes or
any tobacco product in any form other than an original
factory-wrapped package is prohibited.

(5) Self-service Displays. All free-standing, self-service
displays of tobacco products are required to be set up within clear
eye view of a staffed store cash register and in no case more than
ten (10) feet from at least one such register within the
establishment.

8.28.040 Prohibition of Smoking In The Workplace

(I) with the exception of restaurants and bars which are covered
under Section 8.28.060 of this Chapter, no person shall smoke or
allow smoking in any room, under the control of a public or private
employer, which employees normally frequent during the course of
employment, including but not limited to: work areas, employee
lounges and restrooms, conference rooms, and hallways, but not
including any private residences unless used as childcare or
healthcare facilities.

.

(2) Exceptions. At the written request of one or more employees,
an employer may (but is not required to) provide reasonable
accommodations to smoking employees so long as no nonsmoking
employees must come into contact with tobacco smoke in the
workplace. Such written request shall be retained by the employer
and, upon request by the Department of Health and Hospitals, shall
be filed with the Commissioner. A separate employee lounge used
exclusively for smoking, such that employees need not enter for any
other purpose, may be provided so long as the lounge is sealed,
vented to the outside, and does not contain vents capable of
re-circulating smoke throughout work areas.

If a smoking lounge is provided by the employer, a smoke-free
lounge with at least as much floor space must also be provided. Ifprovision of a smoke-free lounge is impossible or impractical, the
employer may request an exemption from the Commissioner or his
designee in writing explaining why an exemption should be granted.
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The Commissioner or his designCe will inform the employer of his
decision within 30 days of receipt of the request. Upon request
in writing, an employer shall provide a copy in writing of itssmoking policy including any designated smoking area or other
accommodation for the smoking employees, to any employee,
prospective employee, and the Commissioner or his designee. Any
employee aggrieved by an employer's smoking policy or any portion
thereof may appeal in writing to the Commissioner, who may modify
it in any reasonable manner necessary to carry out the purposes of
this Chapter. In any dispute arising from such a smoking policy,
the reasonable health concerns of non-smokers shall be given
precedence.

S

8.28.050 Restrictions on Smokinq in Public Places

(I) No person shall smoke in any indoor public place in Cambridge,
except in areas specifically designated to permit smoking.

,
Hallways, entranceways, stairwells, waiting areas, restrooms,
elevators, as well as any places in which smoking is prohibited by
the State Eire Marshall, the Massachusetts Department of t'ublic
Health or other Federal, State, or local agencies, shall not be
designated as areas where smoking is permitted.

Nothing in this Chapter shall be construed to require the
creation of smoking areas.

(2) Retail Stores. No person shall smoke in any retail store.
Smoking areas may be designated in an area of the store which is
not open to the general public in accordance with the provisions of
Section 8.28.040 of this Chapter.

(3) jjesiqnated smokinq areas in hospitals, etc. Smoking areas may
be designated in hospitals, clinics, nursing homes, long term care
facilities and rooms where medical or psychiatric support groups

' meet if the Commissioner or his designee determines that compliance
with this Chapter would frustrate the purpose of those groups
and/or facilities. A person seeking such designation must apply in
writing to the Commissioner.

(4) 'I'axis. No Taxi and limousine/livery service licensed by the
City of Cambridge may permit smoking in vehicles, whenever
passengers are being transported, as of April 1, 1996. The
restriction of smoking in taxi/limousine/livery vehicles applies to
drivers as well as passengers and all such vehicles will be posted
with a decal stating "No Smoking Permitted by Cambridge Municipal
Code, Chapter 8.28."

,

S
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(5) Exceptions. Notwithstadiiing any other provision of this
Chapter, the following public places are not subject to the
restrictions of sections 8.28.040 and 8.28.050:

(a) Retail stores where the primary business is the sale of
tobacco products;

(b) Private residences and university dormitories;
(C) Bed and Breakfast, hotel, and motel rooms rented to

guests;
(d) Hotel and motel conference/meeting rooms, and private

assembly rooms while these places are being used for
private functions provided that ventilation from these
areas is not re-circulated to or mixed with makeup air
supplying other non-smoking areas within the building;

(e) Performers upon the stage, provided that the smoking is
part of a theatrical production.

(f) indoor spaces while used for properly licensed beano .
games for charity to which the public is invited;

(g) Private clubs, except when used for events open to the
' general public, during which time the private club is to

be"considered a public place for the purposes of this
Chapter; and

(h) Bowling alleys, but not restaurants, bars, or lounges
within the bowling facilities, which shall be subjected
to the requirements of section 8.28.060 of this Chapter.

(i) The Middlesex County jail/House of Correction or places
of incarceration/detention.

(j) Religious ceremonies where smoking is part of the ritual.

8.28.060 Restaurant, Bar, Lounqe or Club

A. This section shall not apply to any restaurant with a
seating capacity of fewer than twenty-five persons, nor to any area
in a bar lounge or club as defined in Section 8.28.020. Bars,
lounges and clubs are exempt from any restrictions contained in
this Chapter.

B. No person shall smoke in any restaurant, except in
specifically designated smoking areas. This prohibition does not
apply where an entire room of the restaurant is being used for a
private social function to which the general public does not have
access.
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C. Smoking areas may be designated by the proprietor or

other person in charge of a r"estaurant, except in places where
smoking is prohibited by law. A smoking area shall comprise no
more than fifty percent of the seating capacity of the restaurant.

' Where a restaurant consists of a single room, the provisions of
this section shall be considered satisfied if one side of the room
is reserved and posted as a no-smoking area, provided that such
area comprises no less than fifty percent of the seating capacity
of the restaurant. In computing percentages under this subsection
C, the computation shall not include seating capacity for any area
defined as a bar lounge or club.

D. Where smoking areas are designated, existing physical
barriers and ventilation systems shall be used to minimize the
toxic effect of smoke on persons in adjacent no-smoking areas. To

the extent that the shape of the room allows maximum separation,
the proprietor must utilize natural barriers to satisfy the
provisions of this Chapter. If such natural barriers do not exist, »

the proprietor must make every effort to set up the space to
inhibit the transfer of smoke to no-smoking areas.

E. &rildren under the age of twelve may not be seated in a
smoking area. Children between the ages of twelve and eighteen may
be seated in a smoking area only if accompanied by a parent or
guardian.

' F. The proprietor or other person in charge of a restaurant
shall make reasonable efforts to prevent smoking in the no-smoking
areas of the restaurant by:

1. Posting appropriate signs;
2. Arranging seating to provide a smoke free area;
3. Requiring patrons or other invitees who may be smoking in

areas where smoking is prohibited, to either relocate to
an area where smoking is permitted, or if such an area
has not been designated, to immediately extinguish all
smoking materials and refrain from smoking while within
the restaurant.

4. Any other means which may be appropriate.

G. In addition to the remedies provided by Section 8.28.080
of this chapter, the Inspectional Services Department or any person
aggrieved by the willful failure of the proprietor or other person
in charge of a restaurant to comply with any provisions of this
section may apply for injunctive relief to enforce the provisions
of this section in any court of competent jurisdiction.

4

,

r
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H. Nothing in this section shall make lawful smoking in any
area in which smoking is or may hereafter be prohibited by law.

I. This Chapter shall not apply to bars or bar areas of
restaurants, which are devoted to the service of alcoholic
beverages for consumption on the premises and in which the serving
of food is incidental to the consumption of alcoholic beverages, or
to restaurants converted to full bar establishments during certain
hours.

j. A sign indicating the percentage of seats in the no-

" smoking and smoking areas of the restaurant must be displayed near
the entrance.

8.28.070. Implementation

1. It shall be incumbent on every person having control of .

places covered by this Chapter, or his/her designee, to prevent
smoking except in designated smoking areas as set forth in this
Chapter by:,.

'":rm

a) Conspicuously posting a sign at each entrance to the
public place indicating that smoking is prohibited therein except
in specifically designated areas.

b) Conspicuously posting "Smoking" and "No Smoking" signs,
or the international "No Smoking" symbols (consisting of a

pictorial representation of a burning cigarette within a red circle
with a red line through it) in every area where smoking is
prohibited or permitted by this Chapter.

c) Arranging seating so that physical barriers, ventilation
systems, and available space are utilized to reduce the exposure to

' smoke of persons outside the area(s) where smoking is permitted to
the greatest extent possible.

d) Requiring patrons or other invitees who may be smoking in
areas where smoking is prohibited, to either relocate to an area
where smoking is permitted, or if such an area has not been
designated, to immediately extinguish all smoking materials and

refrain from smoking while within the subject public place.

e) Using any additional appropriate and reasonable means to
ensure compliance with this Chapter.

.
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2. The Commissioner maY promulgate reasonable rules and

regulations for the implementation of this Chapter.

8.28.080 Enforcement and Penalties

A. Noncriminal jjisposition
Any person who violates any provision of this Chapter, or who

smokes in an area in which a "No Smoking" sign is conspicuously and
properly posted as required in §8.28.070, may be penalized by a
noncriminal disposition as provided in G.L. c. 40, §21D. For
purposes of this chapter, the following shall be enforcing
officers: Police Officers; and employees of the ijicense Commission
and the Health and Hospitals and Inspectional Services Departments
or their designees. The penalty for each violation of §8."28.030
shall be $50, for the first offense, $100 for the second offense,
and $300 for the third and subsequent offenses committed in any 12- W

month period. The penalty for each violation of any other section
' shall be $25. Each day's violation shall constitute a separate

offense. ,_.
'"==

B. Suspension of Revocation of Permit or License

(I) Tobacco Sales Permit

As an additional penalty, the tobacco sales permit shall be
subject to suspension or revocation for violations of the
provisions of §8.28.030. The Commissioner of Inspectional
Services, after a hearing, may suspend the sales permit for up to
15 days for a single violation, for up to 60 days for two
violations within a 12 month period, and may revoke such permit for
three or more violations within a 12 month period.

(2) Common Victualer and Uquor Ucenses

It shall be unlawful for any person having control of any
premises or place in which smoking is prohibited by this Chapter to
knowingly permit an infraction of this Chapter on said premises or
place. If such person has a common victualler or liquor license,
and if an enforcing officer has issued three or more tickets within

' a 12-month period for observed infractions of this Chapter on said
premises, the License may hold a hearing following its standards
and procedures used to regulate license-holders to determine if itshould suspend, revoke, or condition said license because of said
infractions.
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d . Injunctfve Relief ""

The Commissioner may apply to the Superior Court for
injunctive relief from violations of this Chaptern

8.28. 090 Severability

If any section, subsection, sentence , clause, phrase , or
portion of this Chapter is for any reason held invalid or
unconstitutional by any court of competent jurisdiction, such
portion shall be deemed a separate, distinct and independent
provision and such holding shall not af fect the validity of the
remaining portions thereof .

In City Council June 5 , 1995 ®

Passed to be ordained as amended by a yea and nay vote:— Yeas 6; -4

Nays 3; Absent 0.
.

b 'Cur g >

"".. ATTEST: - D. Margaret Drury
City Clerk = =.==a _ ' -
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In the Year One Thousand, Nine Hundred Ninety-Five

ANORDINANCE

In amendment to an ordinance entitled the "Cambridge MunicipalCode". '

Be it ordained by the City Counci/of the City of Cambridge as follows:

Be it'"o-rdained by the City Council of the City of Cambridge as
follows:
WHEREAS, evidence demonstrates that tobacco is extremely addictive;
and

WHEREAS, 18 is the legal age to purchase cigarettes in the
Commonwealth; and

WHEREAS, 1992 election returns demonstrate that more than 69% of
Cambridge residents voted in favor of Question One to raise the
state excise tax on cigarettes and create a Health Protection Fund
to advance the goals of tobacco control; and

WHEREAS, 90% of all smokers begin smoking as teenagers; and

WHEREAS, compliance checks in Cambridge have to date demonstrated
that minors were able to purchase cigarettes in ten of eleven
stores visited; and

WHEREAS, the Surgeon General of the United States found in her 1994
Report that community-wide efforts including enforcement of minors
access laws are effective at reducing adolescent use of tobacco;
and

WHEREAS, this data indicates that there is a significant health
obligation to the children of Cambridge to reduce their easy and
illegal access to tobacco; and

WHEREAS, the US Environmental Protection Agency (EPA) has
determined that environmental tobacco smoke is a Class A known
human carcinogen and major source of indoor air pollution putting
all members of the population at increased health risk; and
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WHEREAS, nonsmokers with allergies, respiratory disease and those
who suffer other of the ill effects of passive smoking may
experience a loss of job productivity or may be forced to take
periodic sick leave because of adverse reactions to environmental
tobacco smoke; and

WHEREAS, there exists conclusive evidence that tobacco smoke causes
cancer, respiratory diseases, cardiovascular diseases, negative
birth outcomes, allergic reactions, and irritations to the eyes,
nose, and throat to both the smoker and otherwise healthy nonsmoker
exposed to secondhand smoke; and

WHEREAS, the Surgeon General of the United States found in his 1986
Report that the simple separation of smokers and nonsmokers within

· the same air space does not eliminate the exposure of nonsmokers to
environmental tobacco smoke; and

WHEREAS, the goal of the Commissioner of Health and Hospitals is to
"

enable the people of Cambridge to breathe healthy, safe, smoke-free
air in all indoor public places, including restaurants; and

,-

"WHEREAS, Courts interpreting the Americans with Disabilities Act,
which requires access of persons with disabilities to public places
and workplaces, have deemed impaired respiratory function a
disability.

Therefore, for the above reasons, the City Council of the City
of Cambridge ordains as follows:

Chapter 8.28 of the Cambridge Municipal Code, entitled
"Smoking," is hereby repealed and replaced by the following new

Chapter 8.28:

Restrictions on Youth Access to
Tobacco Products and on Smokinq in

workplaces and Public Places

8.28.010 Declaration of Legislative Findings
8.28.020 Definitions
8.28.030 Access of Minors to Tobacco Products
8.28.040 prohibition of Smoking in the Workplace
8.28.050 Restrictions on Smoking in Public places
8.28.060 Restrictions on Smoking in Restaurants, Bars and Lounges
8.28.070 Implementation
8.28.080 Enforcement and Penalties
8.28.090 Severability
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8.28.010 Declaration of Leqislative Findinqs

The City Council finds and declares that the purposes of this
Chapter are to protect public health, safety and general welfare
by:

a) preventing access to tobacco products by minors;
b) creating a permitting process for tobacco sales to

facilitate enforcement of this Chapter;
c) prohibiting smoking in workplaces and most other public

places; and

The City Council also is aware of the diversity of the City's
residents and our reputation as an international city hosting many
foreign dignitaries, business people and other visitors from
countries where smoking is more prevalent than it is here.
Accordingly, the City Council recognizes that courtesy and
hospitality should not be compromised in the implementation and "

enforcement of this Chapter.

8.28.020 '-— Definitions

Bar, Lounqe or Club: a restaurant, excluding private clubs, which
is primarily dedicated to the serving of alcoholic beverages and in
which less than fifty percent (50%) of net revenue comes from food
sales.
Commissioner: the Commissioner of Health and Hospitals of the City
of Cambridge, appointed pursuant to st. 1976, c. 201.

Common Victualer: a holder of a license under G.L. c. 140 who

serves food for consumption on the premises or serves food for
customers to carry out. A common victualer license holder
(licensee) could also have a license to serve alcohol with food.

Employee: any individual who performs services for an employer in
return for wages or profit, or any individual who volunteers his or
her services for a non-profit entity.
Employer: any person, including the- City of Cambridge or any
agency or department thereof, which regularly uses the services of
two or more employees.

Enclosed area: a space bounded by walls and under a roof.
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Indoor Sports Arena: any sports pavilion, gymnasium, health spa,
boxing arena, swimming pool, roller or ice rink, bowling alley, or
other similar place where members of the general public assemble to
engage in physical exercise, participate in athletic competition or
witness sports events.

License Commission: the Cambridge License Commission, as
established by St. 1922, c. 95.

Lounqe or Bar Area: an area of a restaurant where the primary
focus of the business is the service of alcoholic beverages rather
than food, although full food service may be available in this
area. The type of seating, barriers separating this area from the
primary dining areas, and the arrangement of serving stations can
help to further determine if this is to be considered a lounge or
bar area.

Mall: any enclosed public walkway or hall area which serves to ,

connect retail stores or offices.
Minor: any,,person under eighteen (IB) years of age.

'"Non-smokinq Area: all areas within a public place where smoking is
prohibited.

occupancy Number: the number of persons who may occupy a

restaurant, as determined by the License Commission. The number,
in certain cases, may include both standing and seated patrons.

.

Person: shall include, where applicable, natural persons,
corporations, trusts, partnerships, incorporated or unincorporated
associations, and any other legal entity.
Prfvate Club: a place to which the general public is not invited
and which requires membership or affiliation as a condition of
admittance. A Private Club is not a Public Place, but may be used
as a public place, subject to the requirements of this Chapter, for
special events open to the general public.

Public Place: an enclosed indoor area where the public is invited
or permitted, including but not limited to the following
facilities: licensed childcare locations;
educational facilities; malls; public restrooms; waiting rooms;
elevators accessible to the public; hospitals, clinics and nursing

.
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homes; inn, hotel and motel lobbies, stairwells, halls,
entranceways, and restrooms; common rooms in publicly-assisted
housing; laundromats; libraries; schools; municipal buildings;
museums; retail stores; retail food establishments; indoor sports
arenas; taxis and other public transit facilities; theaters and
concert halls; auditoriums and any rooms or halls when used for
public meetings; public areas of a bank and automatic banking
lobbies. A room or hall used for a private social function in
which the sponsor of the private function and not the owner or
proprietor has control over the seating arrangements shall not be
construed as a public place.

Restaurant: a space, in a suitable building, leased or rented or
' owned by a person holding a duly issued and valid license as a

common victualer under the provisions of G.L. c. 140. In addition,
the person could hold a beer and wine or all alcohol pouring
license. For the purposes of this Chapter the restaurant could be

,
re-defined as a bar, lounge, or club after 4:00 or 10:00 p.m.

Retail Food Establishment: any establishment commonly known as a

supermarket,-- grocery store, or convenience store in which the
primary activity is the sale of food items to the public for
off-premises consumption.

Retail Store: any establishment selling goods, articles or
personal services to the public, including such places as
barbershops, beauty salons and tanning salons.

Self-service jjisplay: a tobacco products display from which
individual packets, containers or cartons of tobacco products may
be selected and grasped by customers and where distribution of such
products is not directly controlled by an employee.

Smokinq: the lighting of any cigar, cigarette, pipe or other
tobacco product, or having possession of any lighted cigar,

. cigarette, pipe, or other tobacco product.

Smokinq Area: the area or areas within a public place where smoke

is vented directly to the exterior of the building. A restaurant
is not required to meet this ventilation provision, but must locate
the smoking area so as to minimize the migration of tobacco smoke

into the non-smoking area. All designated smoking areas must be so
posted and are the only areas where smoking is permitted.
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Tobacco: cigarettes, cigars, pipe tobacco, chewing tobacco, snuff,
or tobacco in any of its forms.

Workplace: any area within a structure or portion thereof at which
one or more employees perform services for their employer. It also
includes employee lounges, restrooms, conference rooms, hallways,
stairways, and entranceways.

8.28.030 Access of Minors to Tobacco Products

(I) Tobacco Sales Permit Required. No person shall sell
tobacco products within the City of Cambridge without a tobacco
sales permit issued by the Inspectional Services Department. As

part of the application process, the applicant will be provided
with the following:

- instructions on compliance with g.l. c. 270, §6, (sales of
tobacco to minors and penalties for violation thereof) and this
Chapter; an¢1

- a statement that the applicant will be required to sign
declaring that the applicant has read and understood said
instructions, and that the applicant is responsible for instructing
any and all employees who will be responsible for tobacco sales
regarding the law.

The fee for this permit is to be determined by the
Inspectional Services Departinent. A permit must be obtained for
each business location where tobacco products are sold and will be
renewed by july 1 of each successive year. The permit will be

valid for july 1 through june 30. The permit or a copy must be

prominently posted at each point of sale, within the business
location.

(2) Sales to Minors. Prior to purchase, proof of age in the
form of a driver's license or other legitimate photographic
identification card which shows the date of birth is required of
all persons who appear, to a reasonable person, close to or below
the legal age for the purchase of tobacco products. In conformance
with g.l. c. 270, §6, no merchant shall sell a cigarette, chewing
tobacco, snuff, or any tobacco in any form to any person under the
age of eighteen or, not being the minor's parent or guardian, no

person shall give a cigarette, chewing tobacco, snuff, or tobacco
in any of its forms to any person under the age of eighteen.
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(3) Free Distribution/Samplinq. No person shall, in or upon

any part of the streets, parks, public grounds, public buildings,
or other publicly-owned places within the City of Cambridge,
distribute free of charge any products containing tobacco, or any
coupons or vouchers for free or reduced-priced tobacco products, to

'

any person for any promotional or other commercial purposes.

(4) Packaqinq. Sale or distribution of single cigarettes or
any tobacco product in any form other than an original
factory-wrapped package is prohibited.

(5) Self-service Displays. All free-standing, self-service
displays of tobacco products are required to be set up within clear
eye view of a staffed store cash register and in no case more than
ten (IQ) feet from at least one such register within the
establishment.

8.28.040 Prohibition of Smoking In The Workplace

(I) With the exception of restaurants and bars which are covered
under Secti&i 8.28.060 of this Chapter, no person shall smoke or
allow smoking in any room, under the control of a public or private
employer, which employees normally frequent during the course of
employment, including but not limited to: work areas, employee
lounges and restrooms, conference rooms, and hallways, but not
including any private residences unless used as childcare or
healthcare facilities.

.

(2) Exceptions. At the written request of one or more employees,
an employer may (but is not required to) provide reasonable
accommodations to smoking employees so long as no nonsmoking
employees must come into contact with tobacco smoke in the
workplace. Such written request shall be retained by the employer
and, upon request by the Department of Health and Hospitals, shall
be filed with the Commissioner. A separate employee lounge used
exclusively for smoking, such that employees need not enter for any
other purpose, may be provided so long as the lounge is sealed,
vented to the outside, and does not contain vents capable of
re-circulating smoke throughout work areas.

If a smoking lounge is provided by the employer, a smoke-free
lounge with at least as much floor space must also be provided. Ifprovision of a smoke-free lounge is impossible or impractical, the
employer may request an exemption from the Commissioner or his
designee in writing explaining why an exemption should be granted.

.
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The Commissioner or his designCe will inform the employer of his
decision within 30 days of receipt of the request. Upon request
in writing, an employer shall provide a copy in writing of its
smoking policy including any designated smoking area or other
accommodation for the smoking employees, to any employee,
prospective employee, and the Commissioner or his designee. Any
employee aggrieved by an employer's smoking policy or any portion
thereof may appeal in writing to the Commissioner, who may modify

it in any reasonable manner necessary to carry out the purposes of
this Chapter. In any dispute arising from such a smoking policy,
the reasonable health concerns of non-smokers shall be given
precedence.

4

8.28.050 Restrictions on Smoking in Public Places

(I) No person shall smoke in any indoor public place in Cambridge,
except in areas specifically designated to permit smoking.

,
Hallways, entranceway's, stairwells, waiting areas, restrooms,
elevators, as well as any places in which smoking is prohibited by
'the State Eire Marshall, the Massachusetts Department of Public
Health or other Federal, State, or local agencies, shall not be "-"

designated as areas where smoking is permitted.

Nothing in this Chapter shall be construed to require the
creation of smoking areas.

(2) Retail Stores. No person shall smoke in any retail store.
Smoking areas may be designated in an area of the store which is
not open to the general public in accordance with the provisions of
Section 8.28.040 of this Chapter.

(3) jjesiqnated smokinq areas in hospitals, etc. Smoking areas may
be designated in hospitals, clinics, nursing homes, long term care
facilities and rooms where medical or psychiatric support groups

· meet if the Commissioner or his designee determines that compliance
with this Chapter would frustrate the purpose of those groups
and/or facilities. A person seeking such designation must apply in
writing to the Commissioner.

(4) Taxis. No Taxi and limousine/livery service licensed by the
City of Cambridge may permit smoking in vehicles, whenever
passengers are being transported, as of April 1, 1996. The

restriction of smoking in taxi/limousine/liveryvehicles applies to
drivers as well as passengers and all such vehicles will be posted
with a decal stating "No Smoking Permitted by Cambridge Municipal
Code, Chapter 8.28."

0
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(5) Exceptions. Notwithstadning any other provision of this
Chapter, the following public places are not subject to the
restrictions of sections 8.28.040 and 8.28.050:

(a) Retail stores where the primary business is the sale of
tobacco products;

(b) Private residences and university dormitories;
(C) Bed and Breakfast, hotel, and motel rooms rented to

guests;
(d) Hotel and motel conferencejmeeting rooms, and private

assembly rooms while these places are being used for
private functions provided that ventilation from these
areas is not re-circulated to or mixed with makeup air
supplying other non-smoking areas within the building;

(e) Performers upon the stage, provided that the smoking is
part of a theatrical production.

(f) indoor spaces while used for properly licensed beano ,.

games for charity to which the public is invited;
(g) Prfvate clubs, except when used for events open to the

' general public, during which time the private club is to
be"considered a public place for the purposes of this
Chapter; and

(h) Bowling alleys, but not restaurants, bars, or lounges
within the bowling facilities, which shall be subjected
to the requirements of section 8.28.060 of this Chapter.

(i) The Middlesex County jail/House of Correction or places
of incarceration/detention.

(j) Religious ceremonies where smoking is part of the ritual.

8.28.060 Restaurant, Bar, Lounge or Club
0

A. 'I'his section shall not apply to any restaurant with a
seating capacity of fewer than twenty-five persons, nor to any area
in a bar lounge or club as defined in Section 8.28.020. Bars,
lounges and clubs are exempt from any restrictions contained in
this Chapter.

·W

B. No person shall smoke in any restaurant, except in
· specifically designated smoking areas. This prohibition does not

apply where an entire room of the restaurant is being used for a

private social function to which the general public does not have
access.
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C. Smoking areas may be designated by the proprietor or
other person in charge of a r"estaurant, except in places where
smoking is prohibited by law. A smoking area shall comprise no
more than fifty percent of the seating capacity of the restaurant.

' Where a restaurant consists of a single room, the provisions of
this section shall be considered satisfied if one side of the room
is reserved and posted as a no-smoking area, provided that such
area comprises no less than fifty percent of the seating capacity
of the restaurant. In computing percentages under this subsection
C, the computation shall not include seating capacity for any area
defined as a bar lounge or club.

D. Where smoking areas are designated, existing physical
barriers and ventilation systems shall be used to minimize the
toxic effect of smoke on persons in adjacent no-smoking areas. To
the extent that the shape of the room allows maximum separation,
the proprietor must utilize natural barriers to satisfy the
provisions of this Chapter. If such natural barriers do not exist, W

the proprietor must make every effort to set up the space to
inhibit the transfer of smoke to no-smoking areas.

·.E. ChZldren under the age of twelve may not be seated in a
smoking area. Children between the ages of twelve and eighteen may
be seated in a smoking area only if accompanied by a parent or
guardian.

" F. The proprietor or other person in charge of a restaurant
shall make reasonable efforts to prevent smoking in the no-smoking
areas of the restaurant by:

1. F'osting appropriate signs;
2. Arranging seating to provide a smoke free area;
3. Requiring patrons or other invitees who may be smoking in

areas where smoking is prohibited, to either relocate to
an area where smoking is permitted, or if such an area ·

has not been designated, to immediately extinguish all
smoking materials and refrain from smoking while within
the restaurant.

4. Any other means which may be appropriate.

G. In addition to the remedies provided by Section 8.28.080
of this chapter, the Inspectional Services Department or any person
aggrieved by the willful failure of the proprietor or other person
in charge of a restaurant to comply with any provisions of this

, section may apply for injunctive relief to enforce the provisions
of this section in any court of competent jurisdiction.

4
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H. Nothing in this section shall make lawful smoking in any
area in which smoking is or may hereafter be prohibited by law.

I. This Chapter shall not apply to bars or bar areas of
restaurants, which are devoted to the service of alcoholic
beverages for consumption on the premises and in which the serving
of food is incidental to the consumption of alcoholic beverages, or
to restaurants converted to full bar establishments during certain
hours.

j. A sign indicating the percentage of seats in the no-
' smoking and smoking areas of the restaurant must be displayed near

the entrance.

8.28.070. Implelnentation

1. It shall be incumbent on every person having control of ~

places covered by this Chapter, or his/her designee, to prevent
smoking except in designated smoking areas as set forth in this
Chapter by:,~.

""=W-

a) Conspicuously posting a sign at each entrance to the
public place indicating that smoking is prohibited therein except
in specifically designated areas.

b) Conspicuously posting "Smoking" and "No Smoking" signs,
or the international "No Smoking" symbols (consisting of a

pictorial representation of a burning cigarettewithin a red circle
with a red line through it) in every area where smoking is
prohibited or permitted by this Chapter.

c) Arranging seating so that physical barriers, ventilation
systems, and available space are utilized to reduce the exposure to

' smoke of persons outside the area(s) where smoking is permitted to
the greatest extent possible.

d) Requ:tring patrons or other invitees who niay be smoking in
areas where smoking is prohibited, to either relocate to an area
where smoking is permitted, or if such an area has not been
designated, to immediately extinguish"al1 smoking materials and

refrain from smoking while within the subject public place.

e) Using any additional appropriate and reasonable means to
ensure compliance with this Chapter.

4
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2. The Commissioner may promulgate reasonable rules and

regulations for the implementation of this Chapter.

8.28.080 Enforcement and Penalties

A. Noncriminal Disposition

Any person who violates any provision of this Chapter, or who
smokes in an area in which a "No Smoking" sign is conspicuously and
properly posted as required in §8.28.070, may be penalized by a
noncriminal disposition as provided in G.L. c. 40, §21D. For
purposes of this chapter, the following shall be enforcing
officers: Police Officers; and employees of the License Commission
and the Health and Hospitals and Inspectional Services Departments
or their designees. The penalty for each violation of §8.28.030
shall be $50, for the first offense, $100 for the second offense,
and $300 for the third and subsequent offenses committed in any 12- .

month period. The penalty for each violation of any other section
' shall be $25. Each day's violation shall constitute a separate

offense. ._.
'm—

B. Suspension of Revocation of Permit or License

(I) Tobacco Sales Permit

As an additional penalty, the tobacco sales permit shall be
subject to suspension or revocation for violations of the
provisions of §8.28.030. The Commissioner of Inspectional
Services, after a hearing, may suspend the sales permit for up to
15 days for a single violation, for up to 60 days for two
violations within a 12 month period, and may revoke such permit for
three or more violations within a 12 month period.

(2) Common Victualer and Liquor Licenses

It shall be unlawful for any person having control of any
premises or place in which smoking is prohibited by this Chapter to
knowingly permit an infraction of this Chapter on said premises or
place. If such person has a common victualler or liquor license,
and if an enforcing officer has issued three or more tickets within
a 12-month period for observed infractions of this Chapter on said
premises, the License may hold a hearing following its standards
and procedures used to regulate license-holders to determine if itshould suspend, revoke, or condition said license because of said
infractions.
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d. Injunctive Relief i

The Commissioner may apply to the Superior Court for
injunctive relief from violations of this Chapter.

8.28.090 Severability

If any section, subsection, sentence, clause, phrase, or
portion of this Chapter is for any reason held invalid or
unconstitutional by any court of competent jurisdiction, such
portion shall be deemed a separate, distinct and independent
provision and such holding shall not affect the validity of the
remaining portions thereof.

In City Council June 5, 1995.

Passed to be ordained as amended by a yea and nay vote:- Yeas 6;
.

Nays 3; Absent 0.

"" ATTEST:- D. Margaret Drury

- _
. -.City Clerk

"

, _
W

- - ._.

'

,
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To: city Council

From: Bixge Albright FA
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I attach the following:

1. Ply rewrite of Section 8 .28 .030 (5) dealing with Self-

service displays. Amendment introduced by vice-ftayor Russell and
"

_ Councillor Gaii\iccim Rewrite includes,
,

f_i,na1. .s.ent.,enc?Sequesiteid,t,by:
: ?.,,, ,., ·

Councillor Duehay.

2 . Fly rem:i'te of Section 8 .28 .060 (Restaurant, Bar, Lounge or

Club) . Amendment introduced by Chamber (3e"' -coMjaerce, -.ViCe l?:aYoE -,",: :. ".".

Russell and Ceuncil'lors Galluccio anci .su.llivan-: ,"I'n= =..1's- se:/\Er'iEe:i " " -

I have tried to simply tighten the language without changing the "

meaning. However, I have added a new subsection j. This is the

sign requirement, wh ich i s found i n the Chamber amendment as

Section 8.28.070 (f)· ",_

,

"

_ _=====-==== "'""" :-=_6
, ., ,, . , =,= ,

"
'X

If the Chamber version of Section 8. 28 .060 is adopted, the S"
—====""

following definitions should be deleted from Section 8.28.020:

Advisory Committee
--. - =cambEidge Liquor ._AciyisQr.y.. B¢ja.rd

, ,.._, - -i .'- ----- E, -EE -_-..=_.- --" -Cambridg"e Uru.ced"""for SmQKi"hg "pr-event-i"ori (-C -'Spf
., ,, ,,.,,.,.

..'".., ,." ".
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( 5 ) Self-service Displays

Upon passage of this Section, all free-standing, self-service
.K

displays of tobacco products are prohibited, except" pre-e"xisting
"""""" """ ""

displays ."" ""All" ""cigaret"tes -"""and chew'ing'--"to-bacc"o -'-must-- be --kept_--behind
_ _

a counter at the cash register from which they are sold, or locked

in a display case. Each existing f ree standing self-service

display of tobacco products must be set up within ten feet of a

cash register in the store and within clear view of one such
.-.- _ . _ .-.. . . .
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if it is found that the tobacco sales permit holder has sold a

tobacco product from such display to a minor.
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""''"'"—in a bar lounge or club as def ined in Section 8. 28 . 020 . Bars ,

_. .

_1ounges and clubs are exempt from any restrictions contained in
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this Chapter. ·
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B. No person shall smoke . in any_ ,".,restaur:ant ,_,
- except in ,,,,,, .,...,,,j ,.., ._ _ ,-. i

" "-=P ' .— :Z· "" . "'=. '4- .-
· g;"

specifically designated smoking areas. This prohibition does not

apply where an entire room of the restaurant is being used for a

private social function to which the general public does not have

access.
"

C ." " Siii0ki"rig"" areas inay --be- des ignaEed_, l?yA the,:-.- propr-ietor..._ .cir. ._ . .. , ,., .. .
" ' -' "m'·-'·:E-'-a.=._ : ' 2' ' "-" -- · - - . .-- .- :_.... . -··-:"'=+--- - -.-

other person in charge of a restaurant, except i.n places
"

where " """"

smoking is prohibited by law. A smoking area shall comprise rio

rr,ore than fifty percent of the seating capacity of the restaurant_

.Where a restaurant consists of a single room, the provisions of

this section shall be considered satisfied if one side" of the rc)"or,t " -: -'_"-"-: -- -

is reserved and posted as a no-smoking area, provided that such

area comprises no less than fifty percent of the seating capactty

of the restaurant": In" computing percentages under this subsection " ""

C, the computation shall not include seating capacity for any area

def ined as a bar lounge or club.
D. Where smoking areas are designated, existing physic:ai

barriers and ventilation systems shall be used to minimize the

toxic effect of smoke on persons in adjacent no-smoking areas. Tc)

the extent that the shape of the room allows maximum separation,

the proprietor must utilize natural barriers to satisfy the
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the proprietor must make every ef fort to set up the space to
" ·"""

inhibit the transfer of smoke to no-smoking areas.
.

.E. Children under the age of twelve may not be seated in a ,

,

7

.
.

smoking area. Children between the ages of twelve and eighteen may
µ

be seated in a smoking area only if accompanied by a parent or '"

P

guardiarL
r·

qv

P

f
%

F. The proprietor or other person in charge of a restaurant ,

shall make reasonable efforts to prevent smoking in the no-smoking

,
areas_ of the restaurant by:

-- --- - - - " —- --. -:_ - :-
- . . .. . .._ - ._- .. ._ . .. .

I. "" "

Posting appropriate 'signs'; "

" """ " =="""" "==" ""=""""" """""" "_"""" " '", "" " "" :

2
. Arranging seating to provide a smoke free area;

3
. Requiring patrons or other invitees who may be smoking in

areas where smoking is prohibited, to either relocate to an area
. . - .. . . -.. .. . . . _ .

"""
-

."" -where""smok"ing_ -,'is '-"pCrmitted ;""" o-r ",j"f:- .:stich -an _,,ar.ea ,- ,has -.,no.t_
.

-b.een
, .-. -

. ,,: - · : -"CT ."=" "_ _ -" — - - --- " — - . . . " " " --·- - -- - ·-"— _: . "" ·. .- -

. .. . -.--- "—" ·"

- - ""
- = "". " -: ' " -

designated , to immediately extinguish all smoking materials and

refrain from smoking while within the restaurant.
4

. -_ Any other means which may be appropriate.
.

. G. In addition to the remedies provided by Section 8. 28 .080
b

of this chapter, the Inspectional Services Department or any person

aggrieved by the willful failure of the proprietor or other personq

in charge of a restaurant to comply with any provisions '

of this
P

section inay apply for injunctive relief to enforce the provisions

of this section in any court of competent jurisdiction.
H. Nothing in this section shall make lawful smoking in any

area in which smoking is or may hereafter be prohibited by law.
1
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beverages for consumption on the premises and in which the serving

of food is incidental to the consumption of alcoholic beverages, or
,

to restaurants converted to full bar establishments during certain
hours .

j. A sign indicating the percentage of seats in the no-
..

smoking and smoking areas of the restaurant must be displayed near

the entrance .
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?. C) All free - standing, self service displays of tobacco products are required to be set up
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within clear eye view of astore cash registers and in no case more than K 10 ft. froj "
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co'tipons or 'ujuchers for free or reduced-priced tobacco products, to
,

%

any.. person for any promotional or other commercial' purposes.
' '

P

. .

(4) packaqinq© Sale or distribution of single. cigarettes
C 57

or any tobacco produ::t in any foriit other than an original
"" ,,

' factory-wrapped package :LEm ¢7'=nh t 'eni::e¢4
, _

jr F,lj D ° 'L
. .

P'< ( 5 ) Se.lf"-service Dis'piays,,, ,a 1, }t! :{:3:e':?.-"'gSq'taR(tZ ing" m se
Z, i: — service

.. . . .. , . , , .

"__'
7

displays of tobacc:o products az"'e "?Ff'o:['},i.bZ.'i:ec-!,
,,

At-,11. c ,a"arettes andc-£y
.

"
ef~3

chertinq tobacco must be kept beb:Znd a e:o"am":2r at "the cash register .

I

from whicb thev Kreo SO3AZ
,7 ctr iri Juocked. d:j,-,sp1.ay cases ,,
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( I) with the eu:ception Lu" :res'taurantE and bars w'hich are covered

under Section 8 O 2 8 O 6C c?4' this Chapter ,, p&j perscm, ssha1..3= smoke or

aiicm smcki.nC in a':n'y' :coo3j§ ,,. 'under the cont:ro·1 of a public: or private
. ., 0

employer ,\
¶Mh:°t ch emLoyeE}s, normc3

?: '!,y frequent during the course of
· 0 ,

employment ,, including but: not Uinited, tcc' : work areas , employee '

lounges and rest:rc)oz}"ts
, conference rooms ,] and hallways , but not

Q

includinq' any pri.vatm resicienc:es unless used, as childcare or
P

b

healthcare faci::it:i.es@
0

(2 ) Excepti.cjns ,, A"!: the uritten request of cme or more employees, ,

an employer inay [but isi: nrAt: !t:c"'-c?:u ired to) provide reasonable
O

accommodatj ons to $"Anok i rg emp ioy E'" es so .lorig as no nonsmoking
.

r

%, employees inusZ: come into ccmtact T4ith txjbacc(j smoke in the
i

0

workplace0 Such wrjctten request s::Eiail be retained by the employer

and, upon request by t:ru2 Department cA HeaZ,th and Hospitals, shall ·

be filed rti.'th the Ccminiissionem A separate employee lounge ,used
A

9

exdlusiveiy for Euiokir,q, such that employees need not enter for any
0
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,

Inthe Year One Thousand, Nine Hundred Ninety-Five

ANORDINANCE

Iii amendment to an ordinance entitled the "Cambridge Municipal
Code". '

Be itordainedby the City Counci/of the Cityof Cambridge as follows:

.

Be it'"o-rdained by the City Council of the City of Cambridge as
follows:
WHEREAS, evidence demonstrates that tobacco is extremely addictive;
and

WHEREAS, 18 is the legal age to purchase cigarettes in the
Commonwealth; and

WHEREAS, 1992 election returns demonstrate that more than 69% of
Cambridge residents voted in favor of Question One to raise the
state excise tax on cigarettes and create a Health Protection Fund

to advance the goals of tobacco control; and
b

WHEREAS, 90% of all smokers begin smoking as teenagers; and

WHEREAS, compliance checks in Cambridge have to date demonstrated
that minors were able to purchase cigarettes in ten of eleven
stores visited; and

WHEREAS, the Surgeon General of the United States found in her 1994
Report that community-wide efforts including enforcement of minors
access laws are effective at reducing adolescent use of tobacco;
and

WHEREAS, this data indicates that there is a significant health
obligation to the children of Cambridge to reduce their easy and

illegal access to tobacco; and

WHEREAS, the US Environmental Protection Agency (EPA) has
determined that environmental tobacco smoke is a Class A known
human carcinogen and major source of indoor air pollution putting
all members of the population at increased health risk; and
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WHEREAS, nonsmokers with allergies, respiratory disease and those
who suffer other of the ill effects of passive smoking may
experience a loss of job productivity or may be forced to take
periodic sick leave because of adverse reactions to environmental.
tobacco smoke; and

WHEREAS, there exists conclusive evidence that tobacco smoke causes
cancer, respiratory diseases, cardiovascular diseases, negative
birth outcomes, allergic reactions, and irritations to the eyes,
nose, and throat to both the smoker and otherwise healthy nonsmoker
exposed to secondhand smoke; and

WHEREAS, the Surgeon General of the United States found in his 1986
Report that the simple separation of smokers and nonsmokers within

· the same air space does not eliminate the exposure of nonsmokers to
environmental tobacco smoke; and

WHEREAS, the goal of the Commissioner of Health and Hospitals is to
"

enable the people of Cambridge to breathe healthy, safe, smoke-free
air in all indoor public places, including restaurants; and

.-

"WHEREAS, Courts interpreting the Americans with Disabilities Act,
which requires access of persons with disabilities to public places
and workplaces, have deemed impaired respiratory function a
disability.

Therefore, for the above reasons, the City Council of the City
of Cambridge ordains as follows:

Chapter 8.28 of the Cambridge Municipal Code, entitled
"Smoking," is hereby repealed and replaced by the following new

Chapter 8.28:

Restrictions on Youth Access to
Tobacco Products and on Smokinq in

, Workplaces and Public Places

8.28.010 Declaration of Legislative Findings
8.28.020 Definitions
8.28.030 Access of Minors to Tobacco Products
8.28.040 Prohibition of Smoking in the Workplace
8.28.050 Restrictions on Smoking in Public Places
8.28.060 Restrictions on Smoking in Restaurants, Bars and Lounges
8.28.070 Implementation
8.28.080 Enforcement and Penalties
8.28.090 Severability
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8.28.010 Declaration of Leqislative Hndinqs

The City Council finds and declares that the purposes of this
Chapter are to protect public health, safety and general welfare
by:

a) preventing access to tobacco products by minors;
b) creating a permitting process for tobacco sales to

facilitate enforcement of this Chapter;
c) prohibiting smoking in workplaces and most other public

places; and

The City Council also is aware of the diversity of the city's
residents and our reputation as an international city hosting many
foreign dignitaries, business people and other visitors from
countries where smoking is more prevalent than it is here.
Accordingly, the city Council recognizes that courtesy and
hospitality should not be compromised in the implementation and "

enforcement of this Chapter.

8.28.020 '"-- Definitions
.

Bar, Lounqe or Club: a restaurant, excluding private clubs, which
is primarily dedicated to the serving of alcoholic beverages and in
which less than fifty percent (50%) of net revenue comes from food
sales.
Commissioner: the Commissioner of Health and Hospitals of the City
of Cambridge, appointed pursuant to St. 1976, c. 201.

Common Victualer: a holder of a license under G.L. c. 140 who

serves food for consumption on the premises or serves food for
customers to carry out. A common victualer license holder
(licensee) could also have a license to serve alcohol with food.

Employee: any individual who performs services for an employer in
return for wages or profit, or any individual who volunteers his or
her services for a non-profit entity.
Employer: any person, including the. City of Cambridge or any
agency or department thereof, which regularly uses the services of
two or more employees.

Enclosed area: a space bounded by walls and under a roof.
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Indoor Sports Arena: any sports pavilion, gymnasium, health spa,
boxing arena, swimming pool, roller or ice rink, bowling alley, or
other similar place where members of the general public assemble to
engage in physical exercise, participate in athletic competition or
witness sports events.

' License Commission: the Cambridge ijicense Commission, as
established by St. 1922, c. 95.

Lounqe or Bar Area: an area of a restaurant where the primary
focus of the business is the service of alcoholic beverages rather
than food, although full food service may be available in this
area. The type of seating, barriers separating this area from the
primary dining areas, and the arrangement of serving stations can
help to further determine if this is to be considered a lounge or
bar area. "'

Mall: any enclosed public walkway or hall area which serves to ~

connect retail stores or offices.

Minor: any,_person under eighteen (IB) years of age.

"Non-smokinq Area: all areas within a public place where smoking is
prohibited.

Occupancy Number: the number of persons who may occupy a

restaurant, as determined by the ijicense Commission. The number,
in certain cases, may include both standing and seated patrons.

$

Person: shall include, where applicable, natural persons,
corporations, trusts, partnerships, incorporated or unincorporated
associations, and any other legal entity.
Prfvate Club: a place to which the general public is not invited
and which requires membership or affiliation as a condition of
admittance. A Prfvate Club is not a Public Place, but may be used
as a public place, subject to the requirements of this Chapter, for
special events open to the general public.

Public Place: an enclosed indoor area where the public is invited
or permitted, including but not limited to the following
facilities: licensed childcare locations;
educational facilities; malls; public restrooms; waiting rooms;
elevators accessible to the public; hospitals, clinics and nursing

0
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homes; inn, hotel and motel lobbies, stairwells, halls,
entranceways, and restrooms; common rooms in publicly-assisted
housing; laundromats; libraries; schools; municipal buildings;
museums; retail stores; retail food establishments; .indoor sports
arenas; taxis and other public transit facilities; theaters and
concert halls; auditoriums and any rooms or halls when used for
public meetings; public areas of a bank and automatic banking
lobbies. a room or hall used for a private social function in
which the sponsor of the private function and not the owner or
proprietor has control over the seating arrangements shall not be
construed as a public place.

P

Restaurant: a space, in a suitable building, leased or rented or
' owned by a person holding a duly issued and valid license as a

common victualer under the provisions of G.L. c. 140. In addition,
the person could hold a beer and wine or all alcohol pouring
license. For the purposes of this Chapter the restaurant could be

»

re-defined as a bar, lounge, or club after 4:00 or 10:00 p.m.

Retail Food Establishment: any establishment commonly known as a
supermarket,-- grocery store, or convenience store in which the
primary activity is the sale of food items to the public for
off-premises consumption.

Retail Store: any establishment selling goods, articles or
personal services to the public, including such places as
barbershops, beauty salons and tanning salons.

Self-service jjisplay: a tobacco products -display from which
individual packets, containers or cartons of tobacco products may
be selected and grasped by customers and where distribution of such
products is not directly controlled by an employee.

Smokinq: the lighting of any cigar, cigarette, pipe or other
tobacco product, or having possession of any lighted cigar,

. cigarette, pipe, or other tobacco product.

Smokinq Area: the area or areas within a public place where smoke

is vented directly to the exterior of the building. A restaurant
is not required to meet this ventilation provision, but must locate
the smoking area so as to minimize the migration of tobacco smoke

into the non-smoking area. All designated smoking areas must be so
posted and are the only areas where smoking is permitted.

,
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Tobacco: cigarettes, cigars, pipe tobacco, chewing tobacco, snuff,
or tobacco in any of its forms.

Workplace: any area within a structure or portion thereof at which
one or more employees perform services for their employer. It also
includes employee lounges, restrooms, conference rooms, hallways,
stairways, and entranceways.

8.28.030 Access of Minors to Tobacco Products

(I) Tobacco Sales Permit Required. No person shall sell
tobacco products within the City of cambridge without a tobacco
sales permit issued by the Inspectional Services Department. As

part of the application process, the applicant will be provided
with the following:

- instructions on compliance with g.l. c. 270, §6, (sales of
tobacco to minors and penalties for violation thereof) and this
Chapter; an,¢1

. "'
- a statement that the applicant will be required to sign
declaring that the applicant has read and understood said
instructions, and that the applicant is responsible for instructing
any and all employees who will be responsible for tobacco sales
regarding the law.

The fee for this permit is to be determined by the
Inspectional Services Departinent. A permit must be obtained for
each business location where tobacco products are sold and will be
renewed by july 1 of each successive year. The permit will be

valid for july 1 through june 30. The permit or a copy must be

prominently posted at each point of sale, within the business
location.

(2) Sales to Minors. Prior to purchase, proof of age in the
form of a driver's license or other legitimate photographic
identification card which shows the date of birth is required of
all persons who appear, to a reasonable person, close to or below
the legal age for the purchase of tobacco products. In conformance
with G.L. c. 270, §6, no merchant shall sell a cigarette, chewing
tobacco, snuff, or any tobacco in any form to any person under the
age of eighteen or, not being the minor's parent or guardian, no
person shall give a cigarette, chewing tobacco, snuff, or tobacco
in any of its forms to any person under the age of eighteen.



2 D

_ 7

(3) Free Distribution/Samplinq. No person shall, in or upon
any part of the streets, parks, public grounds, public buildings,
or other publicly-owned places within the City of Cambridge,
distribute free of charge any products containing tobacco, or any
coupons or vouchers for free or reduced-priced tobacco products, to

' any person for any promotional or other commercial purposes.

(4) Packaqinq. Sale or distribution of single cigarettes or
any tobacco product in any form other than an original
factory-wrapped package is prohibited.

(S) Self-service jjisplays. All free-standing, self-service
displays of tobacco products are required to be set up within clear
eye view of a staffed store cash register and in no case more than
ten (IQ) feet from at least one such register within the
establishment.

Gp

8.28.040 Prohibition of Smokinq In The Workplace

(I) with the exception of restaurants and bars which are covered
under Sectibia 8.28.060 of this Chapter, no person shall smoke or
allow smoking in any room, under the control of a public or private
employer, which employees normally frequent during the course of
employment, including but not limited to: work areas, employee
lounges and restrooms, conference rooms, and hallways, but not
including any private residences unless used as childcare or
healthcare facilities.

%

(2) Exceptions. At the written request of one or more employees,
an employer may (but is not required to) provide reasonable
accommodations to smoking employees so long as no nonsmoking
employees must come into contact with tobacco smoke in the
workplace. Such written request shall be retained by the employer
and, upon request by the Department of Health and iiospitals, shall
be filed with the Commissioner. A separate employee lounge used
exclusively for smoking, such that employees need not enter for any
other purpose, may be provided so long as the lounge is sealed,
vented to the outside, and does not contain vents capable of
re-circulating smoke throughout work areas.

.

If a smoking lounge is provided by the employer, a smoke-free
lounge with at least as much floor space must also be provided. Ifprovision of a smoke-free lounge is impossible or impractical, the
employer may request an exemption from the Commissioner or his
designee in writing explaining why an exemption should be granted.

B
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)

The Commissioner or his designCe will inform the employer of his
)

decision within 30 days of receipt of the request. Upon request
in writing, an employer shall provide a copy in writing of its
smoking policy including any designated smoking area or other
accommodation for the smoking employees, to any employee,
prospective employee, and the Commissioner or his designee. Any
employee aggrieved by an employer's smoking policy or any portion
thereof may appeal in writing to the Commissioner, who may modify

it in any reasonable manner necessary to carry out the purposes of
this Chapter. In any dispute arising from such a smoking policy,
the reasonable health concerns of non-smokers shall be given
precedence.

8.28.050 Restrictions on Smokinq in Public Places

(I) No person shall smoke in any indoor public place in Cambridge,
except in areas specifically designated to permit smoking.

,

Hallways, entranceways, stairwells, waiting areas, restrooms,
elevators, as well as any places in which smoking is prohibited by
the State Eire Marshall, the Massachusetts Department of Public
Health or other Federal, State, or local agencies, shall not be
designated as areas where smoking is permitted.

Nothing in this Chapter shall be construed to require the
creation of smoking areas.

(2) Retail Stores. No person shall smoke in any retail store.
Smoking areas may be designated in an area of the store which is
not open to the general public in accordance with the provisions of
Section 8.28.040 of this Chapter.

(3) Desiqnated smoking areas in hospitals, etc. Smoking areas may
be designated in hospitals, clinics, nursing homes, long term care
facilities and rooms where medical or psychiatric support groups

' meet if the Commissioner or his designee determines that compliance
with this Chapter would frustrate the purpose of those groups
and/or facilities. A person seeking such designation must apply in
writing to the Commissioner.

(4) Taxis. No Taxi and limousine/livery service licensed by the
city of Cambridge may permit smoking in vehicles, whenever
passengers are being transported, as of April 1, 1996. The

restriction of smoking in taxi/limousine/livery vehicles applies to
drivers as well as passengers and all such vehicles will be posted
with a decal stating "No Smoking Permitted by Cambridge Municipal
Code, Chapter 8.28."

.
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(5) Exceptions. Notwithstadhing any other provision of this
Chapter, the following public places are not subject to the
restrictions of sections 8.28.040 and 8.28.050:

(a) Retail stores where the primary business is the sale of
tobacco products;

(b) Private residences and university dormitories;
(C) Bed and Breakfast, hotel, and motel rooms rented to

guests;
(d) Hotel and motel conference/meeting rooms, and private

assembly rooms while these places are being used for
private functions provided that ventilation from these
areas is not re-circulated to or mixed with makeup air
supplying other non-smoking areas within the building;

(e) Performers upon the stage, provided that the smoking is
part of a theatrical production.

(f) indoor spaces while used for properly licensed beano ,

games for charity to which the public is invited;
(g) Private clubs, except when used for events open to the

' general public, during which time the private club is to
be"considered a public place for the purposes of this
Chapter; and

(h) Bowling alleys, but not restaurants, bars, or lounges
within the bowling facilities, which shall be subjected
to the requirements of section 8.28.060 of this Chapter.

(i) The Middlesex County jail/House of Correction or places
of incarceration/detention.

(j) Religious ceremonies where smoking is part of the ritual.

8.28.060 Restaurant, Bar, Lounge or Club

A. This section shall not apply to any restaurant with a
seating capacity of fewer than twenty-five persons, nor to any area
in a bar lounge or club as defined in Section 8.28.020. Bars,
lounges and clubs are exempt from any restrictions contained in
this Chapter.

B. No person shall smoke in any restaurant, except in
specifically designated smoking areas. This prohibition does not
apply where an entire room of the restaurant is being used for a
private social function to which the general public does not have
access.
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C. Smoking areas may be designated by the proprietor or
)

other person in charge of a r"estaurant, except in places where
1

smoking is prohibited by law. A smoking area shall comprise no '

!

more than fifty percent of the seating capacity of the restaurant.4 t

Where a restaurant consists of a single room, the provisions of
this section shall be considered satisfied if one side of the room
is reserved and posted as a no-smoking area, provided that such
area comprises no less than fifty percent of the seating capacity
of the restaurant. In computing percentages under this subsection
C, the computation shall not include seating capacity for any area
defined as a bar lounge or club.

D. Where smoking areas are designated, existing physical
barriers and ventilation systems shall be used to minimize the
toxic effect of smoke on persons in adjacent no-smoking areas. To
the extent that the shape of the room allows maximum separation,
the proprietor must utilize natural barriers to satisfy the
provisions of this Chapter. If such natural barriers do not exist, W

the proprietor must make every effort to set up the space to
inhibit the transfer of smoke to no-smoking areas.

6~""..

E. Children under the age of twelve may not'be seated in a
smoking area. Children between the ages of twelve and eighteen may
be seated in a smoking area only if accompanied by a parent or
guardian.

' F. The proprietor or other person in charge of a restaurant
shall make reasonable efforts to prevent smoking in the no-smoking
areas of the restaurant by:

1. Post:img appropriate signs;
2. Arranging seating to provide a smoke free area;
3. Requ:iring patrons or other invitees who may be smoking in

areas where smoking is prohibited, to either relocate to
an area where smoking is permitted, or if such an area
has not been designated, to immediately extinguish allsmoking materials and refrain from smoking while within
the restaurant.

4. Any other means which may be appropriate.
G. In addition to the remedies provided by Section 8.28.080

of this chapter, the Mspectional Services Deoartment or any person
aggrieved by the willful failure of the proprietor or other person
in charge of a restaurant to comply with any provisions of this
section may apply for injunctive relief to enforce the provisions
of this section in any court of competent jurisdiction.

b
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H. Nothing in this sectiOn shall make lawful smoking in any

area in which smoking is or may hereafter be prohibited by law.

I. This Chapter shall not apply to bars or bar areas of
restaurants, which are devoted to the service of alcoholic
beverages for consumption on the premises and in which the serving
of food is incidental to the consumption of alcoholic beverages, or
to restaurants converted to full bar establishments during certain
hours.

j. A sign indicating the percentage of seats in the no-' smoking and smoking areas of the restaurant must be displayed near
the entrance.

8.28.070. Implementation

1. It shall be incumbent on every person having control of .

places covered by this Chapter, or his/her designee, to prevent
smoking except in designated smoking areas as set forth in this
Chapter by:,~.

"":rm'

a) Conspicuously posting a sign at each entrance to the
public place indicating that smoking is prohibited therein except
in specifically designated areas.

b) Conspicuously posting "Smoking" and "No Smoking" signs,
or the international "No Smoking" symbols (consisting of a

pictorial representation of a burning cigarette within a red circle
with a red line through it) in every area where smoking is
prohibited or permitted by this Chapter.

c) Arranging seating so that physical barriers, ventilation
systems, and available space are utilized to reduce the exposure to

' smoke of persons outside the area(s) where smoking is permitted to
the greatest extent possible.

d) Requiring patrons or other invitees who may be smoking in
areas where smoking is prohibited, to either relocate to an area
where smoking is permitted, or if such an area has not been
designated, to immediately extinguish"al1 smoking materials and
refrain from smoking while within the subject public place.

e) tjsing any additional appropriate and reasonable means to
ensure compliance with this Chapter.

6
.
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2. The Commissioner maY promulgate reasonable rules and

regulations for the implementation of this Chapter.

8.28.080 Enforcement and Penalties

A. Noncriminal Disposition

Arty person who violates any provision of this Chapter, or who
smokes in an area in which a "No Smoking" sign is conspicuously and
properly posted as required in §8.28.070, may be penalized by a

noncriminal disposition as provided in G.L. c. 40, §21D. For
purposes of this chapter, the following shall be enforcing
officers: Police Officers; and employees of the License Commission
and the Health and Hospitals and Inspectional Services Departments
or their designees. The penalty for each violation of §8.28.030
shall be $50, for the first offense, $100 for the second offense,
and $300 for the third and subsequent offenses committed in any 12- ..

month period. The penalty for each violation of any other section
shall be $25. Each day's violation shall constitute a separate
offense. ._

';r"-

B0 Suspension of Revocation of Permit or License

(I) Tobacco Sales Permit

As an additional penalty, the tobacco sales permit shall be

subject to suspension or revocation for violations of the
provisions of §8.28.030. The Commissioner of Inspectional
Services, after a hearing, may suspend the sales permit for up to
15 days for a single violation, for up to 60 days for two
violations within a 12 month period, and may revoke such permit for
three or more violations within a 12 month period.

(2) Common Victualer and Liquor Licenses

It shall be unlawful for any person having control of any
premises or place in which smoking is prohibited by this Chapter to
knowingly permit an infraction of this Chapter on said premises or
place. If such person has a common victualler or liquor license,
and if an enforcing officer has issued three or more tickets within

' a 12-month period for observed infractions of this Chapter on said
premises, the License may hold a hearing following its standards
and procedures used to regulate license-holders to determine if it
should suspend, revoke, or condition said license because of said
infractions.
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d. Injunctfve Relief
C

The Commissioner may apply to the Superior Court for
injunctive relief from violations of this Chapteru

8.28.090 Severability

If any section, subsection, sentence, clause, phrase, or
portion of this Chapter is for any reason held invalid or
unconstitutional by any court of competent jurisdiction, such
portion shall be deemed a separate, distinct and independent
provision and such holding shall not affect the validity of the
remaining portions thereof.

In City Council June 5, 1995.

Passed to be ordained as amended by a yea and nay vote:- Yeas 6; -D

Nays 3; Absent 0.
.

b~' ·.
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ATTEST: — D. Margaret Drury
City Clerk = -=-"--¥ — - -,=. .T. "' IT 'y..
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Mass. Towns/Cities with a higher percentage of non-smokiag percentage in restaurants
than Cambridge:

Amherst (I 00%) Southampton ( 100%) Westfield (100%)
Andover (100%) .Hingham (75%) South Hadley (100%)
Arlington (100%) Norwell (75%) WUbuiham (75%)
Attleboro (100%) Plymouth (100%.) Williamstown(70%)
Bedford (100%) Holden (100% or separate rooms) Watertown (80%')
Belmont (100%) Westford (75%) Foxboro (I 00%)
Brookhne (100%) Lawrence (75%) Wakefield (100%, includes bars)
Cohasset (75%) Lenox (100%) Everett (75%)
Concord (100% pending) Lee (100%)
Dudley (75%) Stockbridge (100%)
Easthampton (100%) MansHed (75%,)
East Longmeadow (75%) Sharon (.100%)
Falmouth (75-100%) Needhm (75%, 100% under consideration)
Gloucester (100%) Dover (190%)
Lexington (100%) Medfield (i00%)
Sandwich (80-100%) Newton (100%.)
Tewskbu'y (100%) Northhampton (100%.)
Pittsfield (I 00%) Plainfield (100%) '
Reading (100%) Chelmsford (75%)
Marblehead (67%) Swampscott (75%)

MA. Towns md Citites that have a Fre>StandingDisplay Restrictions or Bms:
Acushnet Methucn (Ban) Saugus LCnox (Ban)
Andover Middleton Swampseott Lee (Ban)
Arlington North Andover (Ban) Swansea StockfMdge (Ban)
Athol Sandwich Wakefield Clinton
Attjeboro Uxbridge Canton Fitchburg
Ayer Tewsbury Foxboro Gardner
Barre Dedham . WesOeld HubbWdston
Bellingham Dudley South Hadley Maynard
Billerica Easthampton Wilbraham Stow
Bolton Southhampton Williamstown Templeton
Brockton Frarningham Winchester (Bzjn) Winchendon
Burlington Gloucester Hinghwi (Ban) Mansfield
Falmouth 'Hwerhill Plymouth Easton (Ban)
Lexington Somerville Holden Norton (Ban)
Mendon Nahant Lawrence Sharon (Ban)
Marion Marlborough Milford Milton
Groton Laiicaster Natick (Ban) Needham
Dover Medfield Westwood Brookline
Newton North Adams (Ban) Northampton Pittsfield (Ban)
Quincy
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States aad Cities that have stronger no-smoking regulations than in Cambridge:

New York City
Wesilake, Texas (went smoke&ee bdOrC Austin and is contiguos to the Austin)
ALlstiIL Texas - ,., '\j"j /i."u:.n
Cdifomia -- restaurants only, tough ventilation standards for bars are beim phased in (first San
Francisco, LA and Beverly Hills went smoke hee)
VCrrnont (starting July I)

" =' ,

3J i', ):C,L A<_
i

Washington State
A$perl CO
Telluride. CO

-- And in hundreds of cities there is legislation pending or they are about to issue strict health
regulations.

.
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. LIFE ENERGY ASSOCIATES
Indoor Air Quality Evaluation

20 Darton Street, Concord,MA 01742
Telephone (508) 369-5680

Facsimile (508) 369-0097

August 25, 1994

Mr. Tom Hall
Division of Consumer Affairs
Occupational Safety and Health Administration
200 Constitution Avenue, N.W., Room N3649
Washington, D.C. 20210

SUBMITTAL OF TESTIMONY

FROM DAVID W. BEARG, P.E.
CONCERNINGPROPOSED INDOORAIR QUALITY RULES

I have reviewed the proposed rules on Indoor Air Quality (IAQ) that appeared in the Federal
Register of April 5, 1994. I wish to comment today on the need to protect non-smokers fiom the
impact of ETS. My perspective on preparing these comments is based on my experience over the

past fourteenyears as an Indoor Air Quality consultant performing investigations to evaluate the
performance and condition of HVAC and other building systems as to how they relate to the
achievement of good Indoor Air Quality. The specific experience that I wish to focus on here,
however, is the research that I have performed to nieasure the publiCs exposure to environmental
tobacco smoke in restaurants. This research is being performed under a Demonstration Grant of
the Massachusetts Tobacco Control Program.

Please accept the late submittal of my testimony. I was not able to comply with the original
published deadline, because I had not yet received authorization from the Massachusetts Tobacco
Control Program to release porticns of these researchresults. Therefore, I would like to submit a

copy of the Summary Report of Assessing the PubliCs Exposure to ETS in Restaurants. In addition
to this document I also wish to submit data plots for just one restaurant in this group that was
visited on four different occasions. This restaurant was visited on June 10, July 23, July 25, and

August 19, all in 1994. During these measurement intervals, which compared indoor and outdoor
levels of respirable particulate (RSP) levels in the 0.5 to 5.0 micron range, conclusive evidence is
provided which demonstrates the impact on so-called "non-smoking" areas of this restaurant when
just one cigarette is lit up in the smoking area. On one of these site visits, August 19, there were no
smokers observed to be present during the sampling interval. One of the characteristics of this
particular restaurant, with the smoking section located along one wall and next to the central aisle
of the facility, is that many seats in the non-smoking section are afforded a good view to observe
when smoking activity is occurring. One this date, as can be observed in that data plot, the indoor
values are very similar to the outdoor values, both averaging just below 400,000 particles per cubic
foot (pcf). This one day of data contrasts strikingly with the data for the other three days, when
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SUBMITTAL OF TESTIMONY FROM DAVID W. BEARG, PE.
CONCERNINGPROPOSED INDOOR AIR QUALITY RULES

AUGUST 25, 1994

smoking activity was observed. On June 10, the outdoor air was very clean, averaging less than
50,000 pcf. The combustion of just one cigarette drove up the particle counts to well over 400,000
pcf. Later during the sampling interval, two cigarettes were observed to be smoked and the short-

term particle count jumped to over 750,000 pct Again, two more cigarettes were observed to be

smoked 30 minutes later and the particle counts jumped up to over 1,000,000 pcf. It should be

noted however, that since the peak concentrations of ETS have been reported to be less than 0.5
microns, the data reported in this study actually understates the number of respirable particles
present. For the sampling performed in July, the outdoor values were higher but the impact ofjust
one or two cigarettes is still very significant. On July 23, the outdoor values were decreasing from
600,000 pcf down to 420,000 pcf over the measurement interval. Smoking observed early one in
the measurement interval drove the particle counts up to over 1,000,000 pcf. After the termination

of smoking these levels began dropping back to the outdoor levels, however, the combustion of
another cigarette at 12:30 spiked the particle counts back up to over 700,000 pct For the data
collected on July 25, the initial interval with no smoking observed, had indoor levels at or slightly
below the outdoor levels of around 650,000 pcf. Two smokers were observed to light up almost
simultaneously at 1:00 p.m. (1300 hours) and corresponding the particle counts spiked up to almost
1,400,000 pcf.

The particulatephase of ETS is very important component because is represents a mechanism for
the transport of the irritating and toxic chemicals of ETS to be deposited in the lungs of non-
smokers. This investigation does not deal specificaly with the specific health effects of ETS. It
major focus is to identify the short term characteristics of RSP levels as an indicator of the
dynamics of the generation and dilution of ETS in restaurants with mechanical ventilation and the
recirculation and direct transport of air Hom smoking sections to areas intended to protect sensitive
individuals Hom the adverse health effects of exposure to second hand smoke.

Please note that this measurementprotocol involves two calibrated Climet laser particle counters
that are first turned on with an absolute filter in place, the two units then measure the same office,
outdoor, or automobile environment, to make sure that they continue to provide consistent results,
and then one unit is brought in to the restaurant. This indoor particle counter is positionedwithin a
piece of luggage on a luggage cart, so as to not draw attention to itself. At the conclusion of the
sampling interval, indicated by the vertical dashed lines in the plots, the two units are placed
together again and then, after an appropriate interval, have the absolute filters reinstalled. Again,
after a short interval of time, both units are turned off and their data is downloaded for analysis.
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RESPIRABLE PARTICLE COUNT DATA
ICE CREAM & MORE RESTAURANT A
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RESPIRABLE PARTICLE COUNT DATA
ICE CREAM & MORE RESTAURANT A

FOUR CIGARETTES OBSERVED SMOKED IN ONE HOUR
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RESPIRABLE PARTICULATE COUNT DATA
ICE CREAM & MORE RESTAURANT A

TWO CIGARETTES OBSERVED SMOKED IN ONE HOUR
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ICE CREAM & MORE RESTAURANT A
NO SMOKING OBSERVED
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The Ordinance Committee held a public meeting on April 25, 1995 beginning at 6:45
p.m. in the Sullivan Chamber to consider proposed amendments to the Smoking Ordinance.
Present at the hearing were Vice Mayor Sheila T. Russell, Chair of the Committee,
Councillor Kathleen L. Born, Councillor Francis H. Duehay, Councillor Michael A.
Sullivan, and Councillor Katherine Trian[afillou.

Vice Mayor Russell convened the hearing and explained the procedures for the
hearing. She noted that this was a working meeting in continuation of the March 29th
meeting, and that in light of the amount of public comment at that meeting, there would not
be additional public testimony at this meeting.

Councillor Duehay noted that the Law Department had submitted a revision to the
proposed amendment considered at the last meeting, and that the new draft incorporated
changes discussed by the Ordinance Committee at that meeting. He moved substitution of
the Law Department's revised draft and the motion passed unanimously on a voice vote.

Councillor Sullivan noted that there was also a revised draft of the proposed
amendment submitted on behalf of the Chamber of Commerce and the Restaurant Association
at the last meeting. (Attachment B). He moved substitution of this revised proposal. On a

voice vote, the motion passed unanimously.

Vice Mayor Russell introduced Birge Albright, Legal Counsel, City Solicitor's Office,
to explain some additional changes that were inadvertently omitted from the new draft. Those
changes have been incorporated m the draft attached to this report as Attachment A. After
Mr. Albright described these additions, Councillor Duehay moved that they be incorporated
into the proposal under consideration. The motion passed unanimously on a voice vote.

Vice Mayor Russell asked for an explanation of what was done with the issue
regarding bowling alleys.

Mark Gottlieb, Chair of the CUSP Public Policy Committee, stated that he met with
Joseph Martignetti, owner of Lanes and Games, and Mr. Martignetti agreed to make several
changes to limit smoking. The CUSP Committee then suggested changes to the proposed
amendment to exempt the bowling alley as follows: the bowling alley has been eliminated as

a public place, bowling alleys have been added as an exception. Mr. Gottlieb noted that the
proposed ordinance allows the Commissioner of Health and Hospitals to remove exemptions

if there is a problem with the exemption.



>

Ordinance Committee Minutes
April 25, 1995

Page 2

Vice Mayor Russell asked about bingo games. Mr. Gottlieb said that the proposed
ordinance (page 13) now exempts bingo games. In addition the definition of private clubs
has been clarified.

Mr. Gottlieb explained that the changes that Mr. Martignetti will make will be to set
aside a certain number of lanes as smoke free lanes and to prohibit smoking at youth leagues.

Councillor Duehay moved that the proposed ordinance be forwarded to the full City
Council without recommendation.

Councillor Sullivan moved that the Restaurant Association's proposed amendment also
be sent to the full City Council without recommendations.

Councillor Triantafillou questioned sending both proposed ordinances to the full City
Council.

Councillor Duehay noted that procedurally it makes little difference, because both
proposals will be in the minutes, and any City Councillor can move substitution.

Councillor Born stated that she would like to hear testimony on both the proposed
ordinance and the proposed amendment.

Councillor Sullivan requested an explanation of the calculation of the changes from
both sides.

Vice Mayor Russell requested that one representative from each side discuss the
proposal.

John Clifford, Aberdeen Avenue, owner of Green Street Grille, stated that over 75

restaurants have agreed to the new compromise proposal submitted by the Chamber and the
Restaurant Association.

Kate Dempsey, Coordinator, CUSP, stated that the Chamber's proposed changes to
section 8.28.060 would result in the same provisions as the 1987 ordinance with two
changes: the 30% non-smoking seating is increased to 50%, but bar/lounge areas are
excluded, so that essentially in many cases it will be 70-75 % smoking. She noted that the
Chamber's compromise does not refer to the after-dinner hours.

Councillor Born asked about the underage sales provisions. Ms. Dempsey said that
those provisions are the same in both proposals. The differences are all in the restaurant
provisions.
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Councillor Born asked whether the Chamber proposal means that no bars will have
non-smoking seating. Ms. Dempsey said that if the food is not being served, then there is no
requirement for non-smoking seating in the Chamber proposal. Under the CUSP proposal, a
restaurant that changes to a bar theme later in the evening is still required to have non-
smoking seats. There are also several other differences.

Councillor Sullivan asked why a new board has been created instead of leaving it
under the License Commission. Ms. Dempsey said that restaurateurs wanted a grievance
procedure with restaurateurs included, just for exemptionprovisions relating to restaurants.

Councillor Sullivan noted that in the other sections of the ordinance, exemptions are
left to the commissioner of Health and Inspectional Services Department.

Vice Mayor Russell asked whether there should be a public hearing at the City
Council.

Councillor Duehay restated the motion on the floor to move that both proposals be

forwarded to the City Council without recommendation. The motion passed on a voice vote,
with Councillor Born voting no.

The meeting was adjourned at 7:25 p.m.

For the Committee

,
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Vice Mayor Sheila T. Russell, Chair
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ORDINANCE NO. 1165.
Final publication number 2683. First publication in the Chronicle on May 25,1995o

'""Iii, €ity of €anibribge
i°·:iz:g:."

" In the Year One Thousand, Nine Hundred Ninety-Five

ANORDINANCE
In amendment to the "Municipal Code of the City of Cambridge."

Be it orda;nedby the City Counci/c/ the City of Cambridge zs follows:

That Chapter 8.28 of the Municipal Code of the City of Cambridge entitled

"Smoking" be and hereby is repealed and replaced by a new Chapter 8.28

entitled: "Restrictions on Youth Access to Tobacco Products and on

Smoking in Workplaces and Public Places."
In City Council june' 5, 1995.
Passed to be ordained as amended by a yea and nay vote:- Yeas 6;

Nays 3; Absent 0.

.

ATTEST:- D. Margaret Drury
City Clerk

NOTE: Pursuant to the provisions of General Laws, Chapter 40, Section
32A, Tercentenary Edition, the ordinance as aforesaid which exceeds
in length eight octavo pages of ordinary book print may be
summarized for publication in a newspaper of general circulation'
in the city with the further provision that said ordinance may be
examined and obtained at the City Clerk's Office during office
hours and that any objection to its invalidity by reason of
dny defect in the procedure of adoption may only be made within
ninety days after the posting or the second publication.

ATTEST:- D. Margaret Drury
City Clerk
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The Ordinance Committee held a public hearing on March 29, 1995, beginning at

5:40 p.m. in the Sullivan Chamber for the purpose of considering proposed amendments to

the Smoking Ordinance.

Present at the hearing were Vice Mayor Sheila T. Russell, Chair of the Committee,

Mayor Kenneth E. Reeves, Councillor Kathleen L. Born, Councillor Francis H. Duehay,

Councillor Anthony D. Galluccio, Councillor Jonathan S. Myers, Councillor Michael A.

Sullivan, Councillor Timothy J. Toomey, Jr., Councillor Katherine Triantafillou, and City "

Clerk D. Margaret Drury.

Vice Mayor Russell convened the hearing and explained the purpose and the format.
She invited Dr. Melvin Chalfen, former Health Commissioner for the City of Cambridge to

introduce the presentation. Dr. Chalfen introduced Ms. Kate Dempsey, Coordinator for
Cambridge United for Smoking Prevention,(CUSP), Mark Gottlieb, Chair CUSP Policy

Subcommittee; Pat Anderson, Policy and Enforcement Coordinator, Tobacco Program;
Carole Cranos, Tobacco Education Coordinator; Paul Schlaver, Executive Director,

Cambridge Consumer's Council.

Dr. Chalfen stated that the trend of public health in Cambridge is to act in proactive

rather than reactive manner. Out of this perspective has come a particular concern with the

health of children. This ordinance would decrease the availability of tobacco to youth and

deal with the public health concerns of environmental tobacco smoke.

Dr. Chalfen then introduced Kate Dempsey to begin the presentation. Ms. Dempsey

said that this ordinance is the result of twelve months of work, intensive discussions and

negotiations. It will reduce the likelihood of youth starting smoking. It should not be

equated with ordinances of Brookline and other cities that have enacted total bans on
restaurant smoking. It does not require complete cessation of smoking or ventilation
systems. She urged the City Council to think of the proposed ordinance as a whole, and to
understand that significant compromises have been made to get to this point.

Caroline Cranos, Tobacco Education Coordinator, described the particular youth

access issues. In Massachusetts it is against the law to sell any tobacco to youth under

18. But it is very easy for youth to purchase. She stated that in recent compliance checks,

youth were able to purchase cigarettes 58% of the time, 33 out of 58 attempts. The

proposed ordinance would prohibit sales to minors, require vendors to check identification of

young people, require vendors to purchase permits to sell tobacco. She read a letter from
the City of Somerville, which requires such a permit and has found it very effective. She

stated that the ordinance would also prohibit sales'of single cigarettes. Several stores in
Cambridge sell single cigarettes for .25 cents which appeal to young buyers.
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Pat Anderson, of the Tobacco Program, then presented information about studies of
the effects of environmental tobacco smoke in the workplace. Providing separate smoking
places in the same ventilation system is not effective. Only either smoke-free workplaces or
separate ventilation can eliminate environmental tobacco smoke.

Dr. James Davis, Director of Undergraduate Studies at Harvard, discussed the effects

of second-hand smoke and cited a study of indoor air particles in a restaurant. He submitted

a report of the study.

Mark Gottlieb, 36 Fairfield Street, Chair, CUSP Policy Subcommittee, discussed the

committee's decision to recommend changes to the current ordinance, which took effect in
1987. He noted that the change in the ordinance relating to restaurants is an updating which
reflects current practice. The proposal for 30% smoking seating reflects actual practice right

now; the reduction to 15 % in the second year represents the change and improvement. In
Beverly Hills, accurate studies showed no reduction in restaurant revenues when the

restaurants become smoke free. California, Washington and Utah all require smoke free

restaurants. He urged the City Council not to make further compromises in the restaurants

provisions. This proposal already represents a compromise.

Paul Schlaver, 188 Green Street, Director, Cambridge Consumer's Council began his

presentation by stating that Bob Bersani, Managing Director of Inspectional Services, was not
able to be here tonight, but wanted to convey that he believes that this is a workable
ordinance.

Mr. Schlaver stated that the drafters of the ordinance had the following goals, all of
which be believes have been met: (I) To do no economic harm to Cambridge businesses by
forcing even one person to go to another city because they felt to restricted by the ordinance;
(2) to update the current ordinance to reflect the current non smoking trends in Cambridge
and to show the City's concerns about health impacts; (3) To try to acknowledge the

complexities and varieties present in the bars and restaurants in Cambridge and not make
something too generic; and (4) To try to develop a workable plan that would not add cost to
the merchants nor create a new bureacy for the City.

Mayor Reeves requested that speakers state whether there is a factual basis for
assumptions such as those stated about what people frequent which establishments.

Councillor Triantafillou requested that the presentation go forward without
interruption.



\

., ,
g

, tl

Ordinance Committee Minutes
March 29, 1995

Page 3

Mr. Schlaver then described the results of this process. In the proposed ordinance
there is a distinction between a dining restaurant without a bar or lounge. There is a full
smoking option in the bar and lounge areas of restaurants. There is 50% smoking in bars or
clubs with no separate room or ventilation requirements. There are exemptions based on size

and format designed to be most helpful to the small neighborhood bar with little dining. The

phased in reduction in the second year is only for restaurants.

John O'Brien, Commissioner of Health and Hospitals, stated that this is a very
responsible proposal with very liberal exemptions. The data is clear, smoking kills and

second hand smoke kills. The leadership that this City Council has shown on this issue has

been superb, yet still 76.4 % of youth indicated in a 1994 survey that they had no problem
buying cigarettes. He urged adoption of the proposed amendments.

Steve Berenson, 2253 Mass. Avenue, Assistant Attorney General, stated that he is

here to express Attorney General's Scott Harshbarger's support for the proposed ordinance.

The most important aspect of the tobacco problem is the use by underage consumers of
tobacco. The Attorney General did a statewide survey of use of tobacco by minors. Children

were able to purchase illegally 65 % of the time. Then Attorney General Harshbarger

initiated enforcement proceedings under the Consumer Protection Act against the five most
egregious violators, all large supermarket chains. Studies show that a broad based and

continuing program of local enforcement is necessary, and that is what the proposed
ordinance would do, particularly with the requirement for the licensing of vendors.

He added that regarding the restaurant restrictions, Attorney General Scott Harshbarger has

already called for smoke-free fast food restaurants. The Attorney General is very supportive
of the Cambridge restaurant provisions.

Dr. Edward Nardell, North Road, Newtonville, chest physician at the Cambridge
Hospital, stated that he addresses the issue as a chest physician and a public health official.
He then provided details of the detrimental effects of smoking on air quality and health and

on how regulating smoking increases the ability of people to quit smoking. He urged the
City Council to support the proposal.

Mayor Reeves asked for more details about the compliance'checks in which minors
bought cigarettes in Cambridge. He also asked about what studies exist about youth smoking

in Cambridge.

Kate Dempsey said there is information from two recent surveys. There is a 1992

Teen Health Survey and a 1994 Teen Health Survey. Mayor Reeves urged the drafters to
provide as many specifics about the Cambridge situation as possible.

Councillor Sullivan noted that the penalty in the ordinance for persons who smoke in
restaurants is a penalty on the licensee.

,
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Paul Schlaver responded that the provision for loss of license is meant for the sellers

of cigarettes to minors, and is not meant to apply to restaurant owners for the seating

provisions.

Councillor Sullivan asked about the requirements for smoking lounges in the
workplace. Mark Gottlieb stated that the only change in the current ordinance is the
provision that a smoking lounge be vented to the outside.

Councillor Sullivan questioned the wisdom of requiring a lounge for nonsmokers if
one is provided for smokers.

Councillor Sullivan then asked why the committee was not directing its efforts to a

statewide law.

Mark Gottlieb said that there is ongoing effort on the statewide level, but that it is
much'easier for tobacco lobbyists to influence decisions at the state level through campaign

contributions than at the local level. He noted that the only thorough scientific look at local

revenues showed no loss in restaurant revenues.

Councillor Sullivan asked what is the present penalty for selling to a minor under the

state statute. Mr. Gottlieb said that the penalty is the same; this is a way to get local
enforcement.

Councillor Sullivan asked about the impact on police. Kate Dempsey said that the
Inspectional Services Department will also have enforcement power. Councillor Sullivan
stated that, nevertheless, he believes there would be enforcement demands on the police.

Vice Mayor Russell asked why a regulation is required when restaurants have
increased nonsmoking seating on their own.

Paul Schlaver said that the presem ordinance should reflect the present reality; it is
also a way to make a public health statement; and finally, restaurants can create more clarity
and less drifting smoke.

Mark Gottlieb added that over 1100 nonsmokers die each year in Massachusetts
because of environmental tobacco smoke. It is important to create a safer environment.

. Mayor Reeves stated that the issues provide a conundrum. This is a real public
policy issue. The health risks are known. Why do people continue to smoke? Why do poor
people and minorities smoke? He is disturbed by the possibility of Cambridge having a

policy that Boston does not have. Mayor Reeves stated that he is also concerned about what
the general public thinks about this issue.
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Councillor Born stated that she has to leave briefly but will return to hear as much
testimony as possible. She noted that on the one hand, consumers can regulate this matter on
their own, by not smoking and not frequenting restaurants that allow smoking, but on the
other this is a very serious public health problem. She has received three calls from wait
staff in restaurants who did not feel comfortable coming to speak in favor of the ordinance
because their employees are opposed, but wanted her to know that they would favor the
proposed ordinance because they are bothered by the smoke at their workplace.

Councillor Duehay stated that he will reserve his comments until after the public
testimony.

Vice Mayor Russell then opened the hearing to public testimony.

Jodie Auerbach, Porter Square, stated that she works at the Green Street Grill and
that she believes this issue is about choice. Customers should be able to choose where they
where they want to go. There are at least 107 restaurants that are smoke free. What
happened in Brookline is terrifying; what happened in Beverly Hills is not relevant. She has

not met one restaurant employee who wants smoking banned. Ms. Auerbach stated that she

supports the rest of the ordinance; only the restaurant provisions are unfair.

Robert Cromwell, Boston, Youth and Peer Leadership Coordinator for CASPAR,
discussed the work of CASPAR peer leaders in the schools. They worked on compliance
checks in Cambridge and will describe their experiences. Young people are challenging
adults to be more responsible.

Delia Linskey, 16 Prescott Street, a student at Cambridge Rindge and Latin School

(CRIS), stated that this city is vast, restaurants and lounges are contained. People should

not be allowed to smoke except in their own homes, for the sake of the future.

Sue Recinas, Hiirvard Street, student at CRLS, stated that nonsmokers lose their
choices when smokers pollute their airspace. Store owners did not ask for identification
from her and they should have to do so.

Paulina Morris, Newtowne Court, stated that she is 16 years old, and she was able to
buy cigarettes anywhere that she went. She is upset that people are so worried about the

money aspect when people are dying.

ChristinC Links, Matignon student, stated that she was born with asthma and
bronchitis. Health is more important than money.

L
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Hope Jones, 8 Putnam Gardens, C.R.L.S. student, stated that high school students

and young middle school students are able to purchase cigarettes, and they see older kids
smoking and get addicted.

Albert Hines, Norfolk Street, C.R.L.S. student, stated that lives are more important
than a few dollars.

Shalon Bailey, 370 Harvard Street, spoke in support of the ordinance.

Maureen Handlon Loddy, Appleton Street, School Nurse, said that she runs groups

for kids to quit smoking. She stated that many of the effects of smoking are already evident

in 16 year old kids. They have been smoking for years. The kids in her group feel like they

can get cigarettes anywhere that they want them. Teenagers are idealists, and they respect

consistency. Making it more difficult for kids to have access to cigarettes will buy more
time for them to grow older without this addition.

Mayor Reeves asked for a description of the compliance checks.

Hope Jones stated that the kids went in teams of two and tried to purchase cigarettes.

They went to restaurants and stores.

Mayor Reeves asked whether the vending machines lock out ordinance is being

complied with.

Police Officer, Jean Murrell, Dare Program, stated that the kids had no trouble
getting cigarettes from the machines.

Pat Anderson said that letters will go out this week, with warnings to those who failed
the test and congratulations to those who passed. This test is the baseline. There were
notices in the papers six weeks ago to warn that this would happen. She stated that one

reason for having the permitting process is to enable better records. The machines have to be

licensed by the State now but the state will not give out any information.

Mandy McKenna, Arlington, stated she is a graduate of C.R.L.S. and she is a

smoker. Enforcement must start with tobacco companies and the home, not stores.

Harry Katis, owner of the Fishery Restaurant, 720 Massachusetts Avenue, stated that
he appreciates the efforts of the drafters, but this must be a statewide effort. It would be a

disaster to enact this law just in Cambridge. His restaurant is a 200 seat restaurant, with
fifty seats for smoking.
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Sue Kueltzer, 19 Copley Street, owner of Grendal's, stated that she fears that this
ordinance, with all its exceptions will become a huge bureaucracy. She described a family
that came in with a child in a stroller and requested seating in the smoking section. She does

not want to be in charge of people's personal habits.

Gail Enman, Executive Director CASPAR, read the written testimony of Beth

Frasker, Director of CASPAR Education Program, who wrote in support of the proposed

ordinance.

Councillor Sullivan asked about the exemption of CASPAR sites and other detox and

psychiatric units. Dr. Chalfen stated that hospitals have tried to go smoke free, but there are

some exceptions to that now, because some patients have left the hospital against medical
advice because they wanted to smoke.

Gail Enman statecj that today most professionals are trying to treat all additions at

once. In the new shelter, smoking is prohibited and it has been a benefit to staff and guests.

Councillor Sullivan asked about group homes. Gail Enman said that smoking is not

allowed in the homes, and the most complaints have been from employees not residents.

Councillor Sullivan asked whether the ordinance would apply to the jail. Mark
Gottlieb stated that the Commissionerof Health and Hospitals is allowed to grant exceptions

to health' institutions, to allow the expertise of the medical community to make those

decisions. He does not believe the ordinance prohibits smoking in the jail, this was not the

intention of the drafters.

Birge Albright, Legal Counsel, City of Cambridge, stated that he does not believe

jails are covered by the definition of public places in the ordinance.

Councillor Sullivan asked for a further examinationof this issue by the Law
Department.

Vice Mayor Russell asked that the Law Department also look at whether religious
institutions would be covered by the ordinance.

Douglas Clifford, 94 Crescent Street, Auburndale, stated that he is the brother of
John Clifford, owner of Green Street Grille, and that he is here on behalf of John Clifford to

express opposition to this proposal and support for the current ordinance. The present
ordinance works. The International Restaurants of Central Square are asking for a level
playing field with other cities and towns.

,
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Michael Muehly, Executive Director of Commission for Persons with Disabilities and

ADA coordinator for Cambridge, stated that people with heart disease that affects breathing

are covered by the ADA, as are people with asthma. He has a spinal cord injury that results
in reduced respiratory capacity. Under the ADA, restaurants that need to make reasonable
accommodations to avoid discrimination against persons with these disabilities. This
ordinance would provide such a reasonable accommodation.

Paul McGowan, 35 Lee Street, employee of Green Street Grille, spoke in opposition
to the proposed ordinance. The current ordinance works.

Kate Dempsey submitted the written testimony of Jane Taylor, Director of Public
Health Nursing in Cambridge in support of the proposed ordinance.

Aidan Scully, 57 Rockview Street, Allston, Acting General Manager of House of
Blues, spoke in opposition to the provisions relating to restaurants as a person who works in
a service industry.

Gail Enman, Executive Director, CASPAR, read a letter from a resident of CASPAR
who stated support of the proposed ordinance. Tobacco is a gateway drug, particularly with
teenagers.

Marian Burns, 30S Broadway, stated that she runs the bingo game at St. Johns, and

most of the people who come smoke. She is requesting an exception for the church bingo
games which provides money for the school. She said that there is a nonsmoking area, and
their patrons seem satisfied.

Vice Mayor Russell asked whether bingo games will be excepted. Mark Gottlieb said
that under the proposed draft, there is no exception for bingo games.

Vice Mayor Russell noted that the current ordinance exempts the bowling alley.

Mark Gottlieb stated that right now there are no smoke free lanes at the bowling
alley, and bowling is an activity that children and youth are drawn too. He added that he

believes there is room for compromise regarding the bowling alley.

Marjorie Jacobs, 11 Tremont Street, stated that she works at the Community Learning
Center. She spoke in support of the proposed ordinance and provided facts about the severe
health dangers of smoking.

Joseph Kovacks, owner Shea's Beer and Wine Bar, Harvard Square, spoke in
opposition to the proposed ordinance.
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Jack Vondras, Washington Street, Director, Cambridge Substance Abuse Task Force,
read a letter in support of the proposed ordinance.

Michael Quirk, Somerville, spoke in opposition to the proposed ordinance.
Yesterday, he attended the funeral of a friend who died from lung cancer, but this friend
would not have wanted this ordinance.

Seth Yardin, 1654 Mass. Avenue, spoke in support of the proposed ordinance. He
stated that the so-called letters are form letters; the petitions are misleading. There were 16

letters from one person and more than 2/3 are signed by non-Cambridge residents. One
hundred twenty are duplicates. There are only 224, about 13 %, that are Cambridge
residents.

Bruce Polter, Mass. Restaurant Association; spoke in opposition to the proposed
ordinance. He stated that cities and towns that have enacted bans are now reversing them.
He also questioned whether since a restaurant is also a workplace, the workplace provision of
the ordinance supersedes to prohibit all smoking.

Councillor Duehay noted that the Restaurant Association was opposed to the present
ordinance when it was adopted.

Gail Enman read the testimony of Nancy Ryan, Director of the Women's
Commission.

Peter Smith, owner of the Druid, Inman Square, spoke in opposition to the proposed
ordinance. He noted the possibility of losing business to surrounding towns and cities.

Dr. Joseph Travis, 51 Fulkerson Street, member of Cambridge Health Policy Board,
read a letter from the board in support of the proposed ordinance.

Joseph Sater, 472 Massachusetts Avenue, Middle East Restaurant, spoke in opposition
to the proposed ordinance.

Stephen Heifer, 34 Hancock Street, stated that he worked on the petition drive, and
all of the petitions he submitted were bonafide. He believes the health risks of smoking are
exaggerated. The Japanese smoke more than Americans and do not have a history of a high
number of deaths from lung cancer.

Priscilla Elliot, 142 White Street, Belmont, stated that she is a respiratory therapist
who has seen the results of decades of smoking. It seems to her that much of the argument
is economic. There are greater considerations, and in addition, on the other side of the
economic balance are the costs of the health impacts.
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William Jones, Norfolk Street, stated that the Mayor is here in the building. Smokers
should have freedom too.

Arvila Saracen, 15 Lambert Street, spoke in support of the proposed ordinance. She
also wants no smoking signs posted in elevators and common areas of senior housing.

Dr. Chalfen said that Inspectional Services Department can enforce the state law
regarding no smoking in elevators.

Joanna Malenfant, 75 Henry Street, spoke in support of the proposed ordinance. She

went to C.R.L.S. and while she was there many classmates began smoking. This ordinance
will help cut back on smoking by minors. There are some restaurants and bars that she will
not go into because of the smoke.

Grenville Byford, 274 Dudley Street, Brookline, owner of the John Harvard Brew
House, and a member of Liquor Advisory Board, spoke in support of the proposed
ordinance. He suggested a preamble to the ordinance declaring its intention to refrain from
further restrictions on smoking for five years. He also said that the restaurant owners are
not comfortable with the limitation of smoking seats to 15 % in the second year. He added
that the restaurant community in general would be willing to accept 50% instead of 30%,
although personally he does not have a problem with the 30%.

Elizabeth VanRanst, 15 A Ware Street, spoke in support of the proposed ordinance,

even though there are parts that she is not pleased with.

Edward Sweda, Tobacco Control Program, State Department of Health, said that
there is a bill, Senate Bill 518, to ban smoking in restaurants statewide. The Massachusetts
Restaurant Association does not support this bill. Their main lobbyist is also the lobbyist for
R. J. Reynolds. He urged support for the proposed ordinance.

Renee Foster, 23 Ellswerth Street, spoke in support of the proposed ordinance as a
former waitress who had to quit her job because of the tobacco smoke.

Mary Wong, 51 Inman Street, Director of the Kid's Council, spoke in support of the
proposed ordinance from the point of view of the effect of secondhand smoke on children.

Joel Peters, 21A Walden Street, stated that the Japanese are experiencing the same
effects of tobacco as in America. The data cited by a previous speaker.

Deesha Goodwin, 175 Chestnut Street, read a resolution sent by the Graham and
Parks Parents Committee in support of the proposed ordinance.
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Councillor Duehay moved that the matter be referred to the full City Council.

Mayor Reeves submitted a proposed amendment, which he stated had been given to
him for submission to the committee (Attachment B).

Councillor Sullivan said that he would like the matter to remain in committee while
the issues raised at this hearing, including the questions of the jail, veteran's space, bingo

games, the bowling alley, what the penalty covers and religious exemptions, are addressed.

It was agreed without objection that the matter will remain in committee and that the

next meeting on this issue will take place on April 25, 1995.

Mayor Reeves suggested that the drafters try to come to a win/win solution.

Vice Mayor Russell stated that since there was extensive public comment at this

hearing, there will not be public comment at the April 25th meeting.

Councillor Born moved adjournment, and the hearing was adjourned upon a voice

vote at 10:04 p.m.

For the Committee
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Vice Mayor Sheila T. Russell, Chair
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' Ordinance Committee Report regarding a
public hearing held on March 29, 1995

for the purpose of considering proposed
amendments to the Smoking Ordinance.

In City Council,

April 10, 1995

yp¥l&u- a-&vMUd'
"J?L"a out Li: .,(ajCc



, ,t . .
· m ·

".»="' " "" -." 'r'-"
& d

.

,F'"r ""
I

L '
,

,H :""T
E'

.
" .P

"" CITY OF CAMBRIDGE
Fi 0 .

1

r,:"
·

'"' a _

'""b;"' 'O
CAMBRIDGE. MASSACHUSETTS02139

- '" " ""D 'S
'

' "1"j°:·^ ;'O'; Y"/
'4/ne 0(jnk "

Tel. 349-4300 .

Fax. 349-430"7

EXECUTIVE DEPARTMENT
ROBERT W. HEALY

City Manager

RICHARD C. ROSSI

Deputy City Manager · ·

4

\

~

February 27, !995

.

4

"

To The Honorable, The City Council:
.

-"=.-.

7 Please find attached for your revieu' and consideration proposed amendments to the
Smoking Ordinance. This Ordinance was developed through a collaborative process involving: -

CambridgeUnited for Smoking Prevention (CUSP), a coalition of community groups, resident
and City employees concerned about tobacco use; the Department of Health and Hospitals,
Inspectional Services, License Commission and Consumer Advisory Council; the Cambridge
Liquor Advisory Board, which includes representatives of the hospitality. industry; and the
Massachusetts Department of Public Health0 "
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SUMMARY OF PROPOSED CAMBRIDGE SMOKING ORDINANCE
ror more hlformAtion plea3e contact Cambridge United for Smoking Prevention, 349-6344

,,-, L Purpose: to decrease youth access to tobacco
'.

.

1. Requires all tobacco vendors to purchase a permit firom the City ofCambridge;
2. Requires all tobacco vendors to see proofof age before sale of tobacco;

3. Prohibits the 6ree distribution of tobacco products;
4. Prohibits the sale of sii®e cigarettes, "loosies";
5. Requires all tobacco to be kept behind the counter, prohibits self-service

displays;
6. R€juires all vending machines to be equipped with a "lock-out" devicc; and

7. Children will not be seated in smoking sections.
IT. Purpose: to reduce the awount of environmental tobacco smoke in public spaces

1. Prohibits smoking in the wo'iqplace. except when smoking lounge is 8eparately

ventilata
2. Prohibits smoking in any indoor public space, except restaurant8;
3. Prohibits smoking in taxicabs whik passengers are being transported; and

4. Reduces smoking sections in many restaurants (see below):

Restaurant Type MmiimumAmount dSmoking Seats Permitted

RestiuiranU without Liquor Restrictions hi Year Oiic Re3trictiotlg in YarTwo and OIl

IAcexwe

With 20 seals or less No Sutc&ig No £mcking

With more thaii 20 Seats 30% 15%

p:, Re$taur&ntg with Liquor Restrictions m Year One Restrictiom in Year Two and OIl

O License

DininE c'aly (no bar area) with No Sinoting No Suxjkine

20 mtts cx" kss

Dinine edly (no bar area) with 30°/o 1.5%

more than 20 seats

Exemptions (must Ilk for Rcstrictkms in Year One Restrictions in Year Two and cm

etcmpthn)

Dining nxxn with bwl lounge Smddng allowed in barl lounge Same (Smoking allowed in barl
area greater thm 3O°/j but less uea cjnij' 1oU%e area urily)
than 50%

Dining room with bar/loungc Can add slIK)kin£. seats in dining Can smoke in bar/Loungc area ody
area which is less than 30% roorn
capaci'y

Dining Rckjiij with Bar Smdking ama can~c mth S (Smoking area can chang"

Lounge wtiere faruiat changcs caicgory ch&nge with catcgory changc)

to bar/club alter 4µui qt lOpin

Bar, loungc. or club with )cns Smcking Allowed Sarrie (Smoking Albwaj)
than 75 seats

Bar, loungc, or club with 75 75% srnokirig Same (75% srnokhig)

.s. to 100 scats
tCi:"'

Bar, lounge, or club with 50% smcmjog/nc)rl-srnokine 50% mloking/non-sulc)kinE

cwjre thun 100 seats
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In the Year One Thousand, Nine Hundred

ANORDINANCE

In amendment to an ordinance entitled the "Cambridge Municipal
Code"

Be it ordainedby the City Counci/o/ the City of Cambridge as follows:

WHEREAS, evidence demonstrates that tobacco is extremely addictive;
and

WHEREAS, 18 is the legal age to purchase cigarettes in the

( :3 Commonwealth; and
¢:z'sy"

WHEREAS, 1992 election returns demonstrate that more than 69% of

the Cambridge residents who voted favored Question One seeking to
raise the state excise tax on cigarettes and create a Health

Protection Fund to advance the goals of tobacco control; and

WHEREAS, 90% of all smokers begin smoking as teenagers; and

WHEREAS, compliance checks in Cambridge have to date demonstrated

that minors were able to purchase cigarettes in ten of eleven

stores visited; and

WHEREAS, the Surgeon General of the United States found in her 1994

Report that community-wide efforts including enforcement of minors

access laws are effective at reducing adolescent use of tobacco;'
and

&- u:.
'e-'..: whereas, this data indicates that there is a significant healthCL.'

b
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illegal access to tobacco; and -

WHEREAS, the US Environmental Protection Agency (EPA) has

determined that environmental tobacco smoke is a Class A known

human carcinogen and major source of indoor air pollution putting
-...

all members of,the population at increased health risk; and

WHEREAS, nonsmokers with allergies, respiratory disease and those
.

'a.

P who suffer other of the ill effects of passive smoking may
..

experience a loss of job productivity or may be forced to take

periodic sick leave because of adverse reactions to environmental
"

tobacco smoke; and ' "

,, . ,
WHEREAS, there exists conclusive evidence that tobacco smoke causes

. , .

,,,' cancer, respiratory diseases, cardiovascular diseases, negatjve
.

. ..

11

birth outcomes, allergic reactions, and irritation: to the ejs,
, r .

. ..... .. "

nose, and throat to both the smoker and otherwise healthy nonsmoker -

exposed to secondhand smoke; and
"

WHEREAS, the Surgeon General of the United States found in his 1986
· 0

.- Report that the simple separation of smokers and nonsmokers"within
.

.

.

the same air space do'es not eliminate the exposure of nonsmokers to
' environmental tobacco smoke; and ·

I

WHEREAS, the goal of the Commissioner of Health and Hospitals is to"
a

enable the people of cambriage to breathe healthy, safe, smoke-free
r

air in all indoor public places, including restaurants; and
)

WHEREAS, Courts interpreting the Americans with Disabilities Act,
P

which requires access of persons with disabilities to public places
"

..^.-, and workplaces, have deemed impaired respiratory function a
,,j!

di,ability.- 0

I

.

.
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Therefore, for the above reasons, the City Council of the City

of Cambridge ordains as follows:
Chapter 8.28 of the Cambridge Municipal Code, entitled

"Smoking," is hereby repealed and replaced by the following new

Chapter 8.28: \

CHAPTER 8.28

Restrictions on Youth Access to
Tobacco Products and on Smokinq in

Workplaces and Public Places

8.28.010 Declaration of Legislative Findings
8.28.020 Definitions
8.28.030 Access of Minors to Tobacco Products
8.28.040 Prohibition of Smoking in the Workplace
8.28.050 Restrictions on Smoking in Public Places
8.28.060 Restrictions on Smoking in Restaurants, Bars and Lounges
8.28.070 Implementation
8.28.080 Enforcement and Penalties
8.28.090 Severability

8.28.010 Declaration of Legislative Findinqs

The city Council finds and declares that the purposes of this
Chapter are to protect public health, safety and general welfare

by:

a) preventing access to tobacco products by minors;

b) creating a permitting process for tobacco sales to

facilitate enforcement of this CNipter;

c) prohibiting smoking in workplaces and most other public

places; and

d) creating an atmosphere which promotes smoke-free

restaurants and strives towards the long-term goal of smoke-free

,4.,;t. dining throughout Cambridge.
\p', ,:

W_.—
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The city council also is aware of the diversity of the city's
residents and our reputation as an international city hosting many

foreign dignitaries, business people and other visitors from

countries where smoking is more prevalent than it is here.

Accordingly, the City Council recognizes that courtesy and

hospitality should not be compromised in the implementation and

enforcement of this Chapter.

8.28.020 Definitions
AdvisorY Committee: a review committee established for this
Chapter to mediate disputes over exemption requests that is
composed of the Executive Secretary of the License Commission or

(:':: his ¢1esignee, the Commissioner of Inspectional Services or his

designee, two common victualer license holders appointed by the

Cambridge Liquor Advisory Board, and one Cambridge resident

appointed by Cambridge United for Smoking Prevention (CUSP).

Bar, Lounge or Club: a restaurant, excluding private clubs, which

is primarily dedicated to the serving of alcoholic beverages and in
which less than fifty percent (50%) Qf net revenue comes from food

.

sales.
Cambridqe Liquor Advisory Board: representatives of restaurants,

private clubs and hotels who have liquor licenses that meet

periodically with the License Commission and the Cambridge

Substance Abuse Task Force to address the responsibilities of

serving alcoholic beverages and related problems that can occur.
':"":{:-,7

Cambridqe United for Smoking Prevention (CUSP): a community-based

program of the Cambridge Substance Abuse Task Force in coalition
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with the Department of Health and Hospitals, Department of Human

Services, School Department, CASPAR, and individual community

members.

Commissioner: the Commissioner of Health and Hospitals of the City

of Cambridge, appointed pursuant to St. 1976, c. 201.

Common Victualer: a holder of a license under G.L. c. 140 who

serves food for consumption on the premises or serves food for
customers to carry out. A common victualer license holder

(licensee) could also have a license to serve alcohol with food.

Employee: any individual who performs services for an employer in

return for wages or profit, or any individual who volunteers his or

her services for a non-profit entity.
E,j

EmploVer: any person, including the City of Cambridge or anY

agency or department thereof, which regularly uses the services of
two or more employees.

Enclosed area: a space bounded by walls and under a roof.
Indoor Sports Arena: any sports pavilion, gymnasium, health spa,

boxing arena, swimming pool, roller or ice rink, bowling alley, or

other similar place where members of the general public assemble to

engage in physical exercise, particjpate in athletic competition or
witness sports events.

License Commission: the Cambridge License Commission, as

established by St. 1922, c. 95.

Lounge or Bar Area: an area of a restaurant where the primary

focus of the business is the service of alcoholic beverages rather
," '"7:",.'.

'x" than food, although full food service may be available in this
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area. The type of seating, barriers separating this area from the
.

primary dining areas, and the arrangement of serving stations can
0

"-../

help to further determine if this is to be conside.red a lounge or
,

bar area.

Mall: any enclosed public walkway or hall area which serves to
connect retail stores or offices.

,

' Minor: any person under eighteen (18) years of age.
' Non-smokinq Area: all areas within a public place where smoking is
prohibited. }

.

Occupancy Number: the number of per"sons who may occupy a
.

.

. . . .
.

.
. .

' restaurant, as determined by the Ucense Commission. The number",
_

S ~ .·
. .. -.

.

in certain cases, may include both standing and seated patrons.'":
,.

-4%" -

"
"

"
'

"

,,
'\ " ' ' -" -' ^' ' '·

. .. . -. . : 73.

... .t g Person: shall -include, where applicable, natural persons,""___
.

.

corporations, trusts, partnerships, incorporated or unincorporated'
. -.,

associations, and any other legal entity. . ,

"

.

Public Place: an enclosed indoor area where the pub.lic is-invited"
or permitted, including -but not limited to the follow"ing

.
. .

facilities: licensed childcare locations; educational facilities.;
- malls; public restrooms; waiting room's; elevators accessible to the

\

public; hospitals, clinics and nur"sing homes; inn, hotel.and motel
"X

L lobbies, stairwells, halls, entranceways, and restrooms; common
3

rooms . in publicly-assisted housing; laundromats; libraries;
· schools; municipal buildings; museums; retail stores; retail food

.

establishments; indoor sports arenas; taxis and other public

e}:;) transit facilities; theaters and concert halls; auditoriu!ns and any

""" rooms or halls when ,used for public meetings; public areas of a

.

r
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bank and automatic banking lobbies.- A room or hall used for a

private social function in which the sponsor of the private

function and not the owner or proprietor has control over the

seating arrangements shall not be construed as a public place.

Restaurant: a space, in a suitable building, leased or rented or

owned by a person holding a duly issued and valid license as a

common victualer under the provisions of G.L. c. 140. In addition,

the person could hold a beer and wine or all alcohol pouring

license. For the purposes of this Chapter the restaurant could be

re-defined as a bar, lounge, or club after 4:00 or 10:00 p.m.

Retail Food Establishment: any establishment commonly known as a

supermarket, grocery store, or convenience store in which the

i primary activity is the sale of food items to the public for
off-premises consumption.

Retail Store: any establishment selling goods, articles or

personal services to the public, including such places as

barbershops, beauty salons and tanning salons.
r

Self-service Display: a tobacco products display from which

individual packets, containers or cartons of tobacco products may

be selected and grasped by customeit;s and where distribution of such

products is not directly controlled by an employee.

Smoking: the lighting of any cigar, cigarette, pipe or other

tobacco product, or having possession of any lighted cigar,

cigarette, pipe, or other tobacco product.

Smoking Area: the area or areas within a public place where smoke
·':.

C

·"'" '

'
..-" is vented directly to the exterior of the buildi"ng. A restaurant
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is not required to meet this ventilation provision, but must locate

the smoking area so as to minimize the migration of tobacco smoke

into the non-smoking area. All designated smoking areas must be so

posted and are the only areas where smoking is permitted.

Tobacco: cigarettes, cigars, pipe tobacco, chewing tobacco, snuff,

or tobacco in any of its forms.

Workplace: any area within a structure or portion thereof at which

one or more employees perform services for their employer. It also

includes employee lounges, restrooms, conference rooms, hallways,

stairways, and entranceways.

8.28.030 Access of Minors to Tobacco Products

(I) Tobacco Sales Permit Required. No person shall sell
'[:?zg

tobacco products within the City of cambridge without a tobacco

sales permit issued by the Inspectional Services Department. As

part of the application process, the applicant will be provided

with the following:

- instructions on compliance with G.L. c. 270, §6, (sales of

tobacco to minors and penalties for violation thereof) and this
Chapter; and

- a statement that the appliCant will be required to s'ign

declaring that the applicant has read and understood said

instructions, and that the applicant is responsible for instructing
any and all employees who will be responsible for tobacco sales

regarding the law.

,..-. The fee for this permit is to be determined by the
\ j-r."""" Inspectional Services Department. A permit must be obtained for
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each business location where tobacco products are sold and will be

renewed by july 1 of each successive year. The permit will be

valid for july 1 through june 30. The permit must be prominently

posted at the point of sale.

(2) Sales to Minors. Prior to purchase, proof of age in the

form of a driver's license or other legitimate photographic

identification card which shows the date of birth is required of

all persons who appear, to a reasonable person, close to or below

the legal age for the purchase of tobacco products. In conformance

with G.L. c. 270, §6, no merchant shall sell a cigarette, chewing

tobacco, snuff, or any tobacco in any form to any person under the

age of eighteen or, not being the minor's parent or guardian, no

-Qj; person shall give a cigarette, chewing tobacco, snuff, or tobacco

in any of its forms to any person under the age of eighteen.

(3) Free Distribution/Samplinq. Noperson shall, inorupon

any part of the streets, parks, public grounds, public buildings,

or other publicly-owned places within the City of Cambridge,

distribute free of charge any products containing tobacco, or any

coupons or vouchers for free or reduced-priced tobacco products, to
any person for any promotional or.other commercial purposes.

(4) Packaging. sale or distribution of single cigarettes

or any tobacco product in any form other than an original
factory-wrapped package is prohibited.

(5) Self-service Displays. Allfree-standing, self-service "

displays of tobacco products are prohibited. All cigarettes and
E"":""'.:,"'.". chewing tobacco must be kept behind a counter at the cash register
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from which they are sold, or in locked display cases.

8.28.040 Prohibition of Smoking In The Workplace

(I) with the exception of restaurants and bars which are covered

under Section 8.28.060 of this Chapter, no person shall smoke or

allow smoking in any room, under the control of a public or private

employer, which employees normally frequent during the course of

employment, including but not limited to: work areas, employee

lounges and restrooms, conference rooms, and hallways, but not

including apy private residences unless used as childcare or

healthcare facilities.
(2) Exceptions. At the written request of one or more employees,

an employer may (but is not required to) provide reasonable

accommodations to smoking employees so long as no nonsmoking

employees must come into contact with tobacco smoke in the

workplace. Such written request shall be retained by the employer

and, upon request by the Department of Health and Hospitals, shall
be filed with the Commissioner. A separate employee lounge used

exclusively for smoking, such that employees need not enter for any

other purpose, may be provided so long as the lounge is sealed,

vented to the outside, and does' not contain vents capable of

re-circulating smoke throughout work areas.

If a smoking lounge is provided by the employer, a smoke-free

lounge with at least as much floor space must also be provided.

Upon request in writing, an employer shall provide a copy in

zi writing of its smoking policy including any designated smoking area

or other accommodation for the smoking employees, to any employee,
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prospective employee, and the Commissioner. or his designee. Any

employee aggrieved by an employer's smoking policy or any portion
thereof may appeal in writing to the Commissioner, who may modify

it in any reasonable manner necessary to carry out the purposes of

this Chapter. In any dispute arising from such a smoking policy,
the reasonable health concerns of non-smokers shall be given

precedence.

8.28.050 Restrictions on Smoking in Public Places

(I) No person shall smoke in any indoor public place in Cambridge,

except in areas specifically designated to permit smoking.

Hallways, entranceways, stairwells, waiting areas, restrooms,

elevators, as well as any places in which smoking is prohibited by -

":}

the State Fire Marshall, the Massachusetts Department of Public
Health or other Federal, State, or local agencies, shall not be

,

designated as areas where smoking is permitted.

Nothing in this Chapter shall be construed tO require the

creation of smoking areas.
(2) Retail Stores. No person shall smoke in any retail store:
Smoking areas may be designated in an area of the store which is
not open to the general public in aCcorciance with the provisions of
Section 8.28.040 of this Chapter.

(3) Designated smoking areas in hospitals, etc. Smoking areas may

be designated in hospitals, clinics, nursing homes, long term care

facilities and rooms where medical or psychiatric support groups

¢'i;';j meet if the Commissioner or his designee determines that compliance

with this Chapter would frustrate the purpose of those groups
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and/or facilities. A person seeking such designation must apply in

writing to the Commissioner.

(4) Taxis. No Taxi and limousine/livery service licensed by the

City of Cambridge may permit smoking in vehicles, whenever

passengers are being transported, as of April 1, 1996. The

restriction of smoking in taxi/limousine/liveryvehicles applies to

drivers as well as passengers and all such vehicles will be posted

with a decal stating "No Smoking Permitted by Cambridge Municipal

code, Chapter 8.28." )

(5) Exceptions. Notwithstanding any other provision of this

Chapter, the following public places are not subject to the

restrictions of sections 8.28.040 and 8.28.050:
';

(a) Retail stores where the primary business is the sale of

tobacco products;

(b) private residencesand university dormitories;
(C) Bed' and Breakfast, hotel, and motel rooms rented to

guests;

(d) Hotel and motel conference/meeting rooms, and private

assembly rooms while these places are being used for

private functions provided that ventilation from these

areas is not re-circulated to or mixed with makeup air
supplying other non-smoking areas within the building;

(e) performers upon the stage, provided that the smoking is

part of a theatrical production.

l!?}::::i:?:

t;Z',3··'·/
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8.28.060 Restrictions Qn Smoking in Restaurants,
Bars and Lounges

1. General Restrictions

(a) A restaurant with an occupancy number of twenty (20) or

less shall be a smoke-free eating establishment. Any restaurant

with a larger capacity must restrict smoking to an area comprised

of no larger than 30% of its approved occupancy number beginning

ninety (90) days after this Chapter's enactment date.

(b) The permitted smoking area shall be reduced to 15% of the

occupancy number in any establishment with a permitted smoking area

one year after the 30% limit commenced.

(C) Exemptions from the 30% and 15% requirements of this

m3 Chapter shall be granted by the Commissioner or his designee if the
"iu;,>'

applicant meets the criteria and follows the procedures set forth

below.

(d) Tbte common victualer license holder ,(1icensee) shall

designate the smoking area, and if such area is approved by the

commissioner, shall be the person responsible for ensuring that all
requirements contained in this Chapter are followed.

(e) Minors between 12 and 18 years of age will not be seated

in a smoking area unless accompanied by a parent or guardian.

Parties with children under the age of 12 will not be seated in a

smoking area. The good faith determination of the licensee or his

designee will be used to enforce this requirement.

(f) Although no smoking restrictions will be imposed by this
:'"· Chapter on the occupants of private function rooms, it shall be
, ' '

C;
.,

required that all these rooms have a sign warning of the health
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effects of second hand smoke posted in a. clear and conspicuous
.

%.

manner. The owner or manager of the function room shall make a
.

good faith effort to offer to set up for the renter of the room a

non-smoking/smoking division of the room if the renter so wishes.

2. Exemptions. An exemption from the smoking limitation shall be
\

granted to a restaurant with a liquor license if the application

- for such an exemption is approved after meeting the rCquirements
r

set forth below in this Chapter. Restaurants without liquor
\

licenses or those with seating for dining only will not be
.

r

permitted an exemption from the above smoking restrictions.
A. Application Procedure for an Exemption. --- -

'-' r

(I) A--written request for an exemption to the Commissioner
i.

.
Q

i must be made ,setting forth the occupancy number apprc?ved by the

License Commission and a statement of the category the licensee
t

believes is appropriate for this licensed establishment, namely, a
.

restaurant with a lounge or bar area or"a restaurant that is a bar,
"

0

lounge, or club or other category as further provided for in this
«

P

Chapter. A floor plan(s) indicating the proposed smoking area(s)"

mutt also accompany the exemption request. The Commissioner or his

designee may attach conditions to-the exemption.
P

In exceptional circumstances, where a restaurant licensee

does not fit any of the categories as defined and described in this
' Chapt.er, the Commissioner or his designee is empowered to make a

L

determination as to what level of smoking should be permitted to
"

fit the spirit of this Chapter. -

,,!g2g:'i ,
·

IT.- ',4,bi': '

' g (2) If the Commissioner or his designee does not believe the

.
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exemption request should be approved as submitted, the applicant

will be contacted to discuss specific concerns so that approval may

be obtained. If this'informal method does not gain an approval,

the Commissioner or his designee wilj issue a denial of the
exemption request in writing setting forth his objections. The

applicant will' also be informed of the right to appeal this denial.
B. Lounqe or Bar Area Exemption. A restaurant that has a

dining room(s) and also has a lounge or bar area may request that

this area be fully exempted from smoking restrictions in the

exemption request. If the lounge or bar area holds 30% or more of

the overall occupancy number but less than 50% of this number, then

no additional smoking area will be permitted in the dining room(s)·
CZ3 If the lounge or bar area holds less than 30% of the overall

occupancy number, then an additional designated smoking area can

.
also be placed in the dining room to achieve the 30% maximum of

this number. One year after the exemption is granted, the

additional smoking area in the dining room must be eliminated. The

entire lounge or bar area may remain as a smoking area.
C. Bar, Lounqe, or Club Exemption.

(I) A restaurant that meets the definition of a bar, lounge,

or club and has an occupancy number of less than 75 can be granted

a full exemption from the requirements of this chapter. A floor.

plan is not needed with such an exemption request.

(2) A restaurant that meets the definition of a bar, lounge,

or club and has an occupancy number between 75 and 100, may request
'n.i" an exemption but a 25% non-smoking area will be required. A floor
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plan indicating this 25% non-smoking area must be submitted.

(3) a restaurant that meets the definition of a bar, lounge,

or club and has an occupancy number of over 100 may request an

exemption that would establish a 50/50% smoking to non-smoking

ratio. A floor plan must be submitted.

One year after this Chapter has been in effect, a bar,

lounge or club with an occupancy number over 100 must re-submit a

request to continue its exemption if it does not choose to

voluntarily reduce its smoking area below 50% of the total
capacity.

(4) If the occupancy number includes standing patrons, the

licensee has a good faith duty to maintain compliance by separating
a

the patrons between the posted smoking and non-smoking areas.

D. Special Requirements.

(I) The licensee may set forth any floor plan arrangement

that is workable for the premises as long as the prescribed

percentages are followed. Clear and conspicuous signage indicating

the smoking and non-smoking areas must be present. Although this
Chapter does not require separate enclosed areas with direct
venting to the outside for the smoking areas in restaurants, it is

expected that the division of space used will minimize the

intrusion of second-hand smoke into the non-smoking area.

(2) A restaurant with a lounge or bar area can claim to be

redefined after either 4:00pm or 10:00PM as a bar, lounge or club.

... It can request an exemption allowing a 50/50% smoking to non-l?e.m

' " smoking ratio after the 4:00PM or 10:0OPM transition. A secondary
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.. ."J f ·""" floor plan must also be submitted indicating any changes in the

altered arrangement for the designated smoking area after 4:00PM or

i0:00PM.

(3) There are establishments that contain separate rooms,
,

floors, 'or distinct areas wherein a different format, marketing
",//

' approach, separate entry fee, name or character distinguishes one
b

.

part of the licensed premises from another. These licensees may
.

request the Commissioner or his designee to treat each room as a
f

separate licensed entity for the purpose of this Chapter, and seek

either a temporary or ongoing exemption accordingly.

"E. Further requirements.

(I) A warning sign, in a format approved by the Commissioner
. . .

"

ij, or his designee, about the adverse h?alth effects of tobacco smok,e
=E':sm:

must be prominently posted in all restaurants with designated
.

\
,

,
smoking areas.

0

(2) A copy of the exemption request, floor plan, and written
P

.. . . .

approval from the Commissioner or his designee will be forwarded to
. .

the License Commission to be part of the licensing file for the'
.

· restaurant.

F. Appeals Process.
.

·

e

(I) An appeal of a denial of an exemption must be made in
~1

writing within ten calendar days of the receipt of the denial -

letter. The written appeal should be addressed to the Commissioner
b

or his designee and a copy sent to the License Commission. The "

appeal request should state why the appellant believes the decision
Eq^i: ?:^"?-"u

·

f:,.!!! of the Commissioner or his designee was arbitrary, capricious,

..

0
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biased or not based on substantial evidence., and why the applicant

believes the exemption request meets the criteria set forth in this
Chapter.

(2) Within thirty calendar days of the receipt of the appeal,

an informal review will occur and provide all parties with an

opportunity to be heard and to try to resolve the dispute. The

appellant and the Commissioner or his designee will present their
positions before the Advisory Committee. The Advisory Committee

will analyze the claims presented based on the language of this
Chapter, and propose a mediated resolution. The appellant may be

represented by legal counsel.

(3) If the dispute cannot be resolved during this informal

j review by the Advisory Committee, the Executive Secretary of the

. License Commission will proceed to schedule a formal appeal before

the full License Commission. Said appeal hearing will be heard

within 30 days of the Advisory Committee's informal review.

G. Complaints of Non-Compliance. Complaints shall be
"

first brought to the attention of the Commissioner or his designee

for investigation and resolution. Complaints may be submitted by

members of the general public or by inspectors or investigators of

the various city departments and agencies charged with the

enforcement of this Chapter. The Commissioner or his designee may

request that the License Commission investigate the complaint if
informal compliance cannot be achieved.

!Mj:, 8.28.070 Implementation
YE ·" .',;

1. It shall be incumbent on every person having control of
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places covered by this Chapter, or his designee, to prevent smoking

except in designated smoking areas as set forth in this Chapter by:

a) Conspicuously posting a sign at each entrance to the public

place indicating that smoking is prohibited therein except in

specifically designated areas.

b) Conspicuously posting "Smoking" and "No Smoking" signs, or

the international "No Smoking" symbols (consisting of a pictorial'
representation of a burning cigarette within a red circle with

a red line through it) in every area where smoking is prohibited or

permitted by this Chapter.

c) Arranging seating so that physical barriers, ventilation
systems, and available space are utilized to reduce the

£ )
exposure to smoke of persons outside the area(s) where smoking

is permitted to the greatest extent possible.

d) Requiring patrons or other invitees who may be smoking in

areas where smoking is prohibited, to either relocate to an area

where smoking is permitted, or if such an area has not been

designated, to immediately extinguish all smoking materials and

refrain from smoking while within the subject public place.

e) Using any additional appropriate and reasonable means to

ensure compliance with this Chapter.

2. The Commissioner may promulgate reasonable rules and

regulations for the implementation of this Chapter.

8.28.080 Enforcement and Penalties
[3?.';i A. Criminal Penalties
Y:isy

Any person who violates any provision of this Chapter, or who
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smokes in an area in which a "No Smoking" sign is conspicuously and

properly posted as required in §8.28.070, shall be fined in an

amount of not less than $50 nor more than $300. Each day's

violation shall constitute a separate offense.

B. Noncriminal Disposition

Any person who violates any provision of this Chapter, or who

smokes in an area in which a "No Smoking" sign is conspicuously and

properly posted as required in §8.28.070, may be penalized by a

noncriminal disposition as provided in G.L. c. 40, §21D. For

purposes of this chapter, the following shall be enforcing
4

officers: Police Officers; and employees of the License Commission

and the Health and Hospitals and Inspectional Services Departments

E 3 or their designees. The penalty for each violation of §8.28.030

shall be $50, and for each violation of any other section shall be

$25. Each day's violation shall constitute a separate offense.

C. suspension of Revocation of Permit or License
' (I) Tobacco Sales Permit

As an additional penalty, the Commissioner of Inspectional

Services may suspend the tobacco sales permit of any person who

violates any provision of §8.28.030 three or more times in any 12

month period. Before such suspension, the violator may request a

hearing before said commissioner or his designee. Such suspension

shall not exceed 90 days.

(2) Common Victualer and Liquor Licenses

It shall be unlawful for any person having control of any
..'";'if>r

'"?i-t.;:" premises or place in which smoking is prohibited by this Chapter to
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"" knowingly permit an infraction of this Chapter. A person shall be

held to have committed a violation if an enforcing officer on the

premises observes one or more persons smoking (other than in

properly designated smoking areas) on any three visits within a 12
I

month period. If such person has a common victualer or liquor
Q

¶

k

license issued by the ijicense Commission, such license or licenses

shall be subject to suspension or revocatiorc The License

Commission, after a hearing, may suspend such license or licenses

for up to fifteen days for a single violation, for up to one year P

for two violations within a 12 month period, and iiidy revoke such

license or licenses for three or more violations uithin a 12 month
r

period.- . ,

), d. Mjunctive Relief
The Commissioner or any person aggrieved by any violation of

this Chapter may apply to the Superior Court for injunctive reliefi
Q

8.28.090 SeverabilitY
,

.

If any section, subsection, sentence, clause, phrase, or
C

portion of this Chapter is for any reason held invalid or
r unconstitutional by any court of competent jurisdiction, such

"b

portion shall be deemed a separate, distinct and independent

provision and such holding shall not affect the validity of the

remaining portions thereof.
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Qlity nf Qla1llhtiijgE

The Ordinance Committee conducted a public hearing on Thursday, May 18, 1995

beginning at 4:48 p.m. in the Sullivan Chamber, City Hall.

Vice Mayor Sheila T. Russell, Chair of the above referenced committee, convened the
hearing and stated that the purpose of this date's proceedings was to discuss the draft ordinance
in Chapter 8.28 entitled "Restrictions on Youth Access to Tobacco Products and on Smoking
in Workplaces and Public Places" dated April 26, 1995 and amendments offered by the
Cambridge Chamber of Commerce. Present at the hearing were: Mayor Kenneth E. Reeves, -

Councillors Kathleen L. Born, Francis H. Duehay, Anthony D. Galluccio, Michael A. Sullivan
'

and Deputy City Clerk John E. Flynn.

To begin the discussion, Vice Mayor Russell recognized Councillor Duehay for his
remarks.

Councillor Duehay stated that the proposed restrictions, overall were in the best interest
of the public at large. He stated that his position favors the restrictions and the reduction of
second hand smoke. He also stated that he would not support any amendment weaker than the
CUSP Ordinance. He noted that smoking contributes to death and disease and could not in good
conscience be prepared to accept any compromise. He also stated that he was not pleased with
the attempts to weaken the proposed CUSP Ordinance, not pleased with the activities of the
tobacco lobby and not pleased with the activities of the Chamber of Commerce. In conclusion,
he stated that he would support the original amendment to the Municipal Code as offered by
CUSP.

Councillor Sullivan acknowledged that the issue poised a difticult decision. He stated

that he had not been lobbied by the Tobacco Industry buy had heard from small restaurant

owners and bar owners. He also stated that the aniendments being offered are moving away
fromt he present ordinance. He called the proposed amendments as sound, they do not gut but
have totwthened up tlir existing c.rdinance. Or, thp ;c:q·'e of ycuit!': access, the amendmerits

~address them. 'He also stated that the appropriate. battleground on the smoking issue is on the
federal and state levels.
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Mayor Reeves stated that he had two positions on the issue: (I) Content with the present
ordinance - noting that the issue was broader than a Cambridge issue. He commented on the
fact that in Sweden where higher regulations exist that it did not curb behavior. He also stated
that smokers do have rights and that the Council has to allow for a balance of a choice; (2)
Support for the proposed child access restrictions. He further stated that the issue at hand, given
the activities of some, had gone from the ridiculous to the sublime citing E-Mail messages and
his voting with a certain group. '

Councillor Duehay noted his 3gieement with Councillor Sullivan and Mayor Reeves that
the issue has to be discussed on the federal and state level, but believed that the issue will be
settled in a short time. He stated that evidence has demonstrated 'that second hand smoke is
harmful but the amount of money being spent on lobbying is retarding legislation. He also
stated that shortly the Center for Disease Control in Atlanta will issue a report of a study in
Westlake Texas where smoke free restaurants and other public places has not affected the
business or economic development climate of the community. He further stated that he was
gambling with private business concerns but was willing to do it because of his concern with the
health of others.

Councillor Born stated that when she began looking at the issue - she focused on the
affects on small businesses and the effects as a health issue. She further stated that she received
information from proponents and opponents and that from reading the daily newspapers, decided
that the nepd exists to further restrict. She noted that Cambridge has a history of being in the
forefront of issues but 'is lagging in this issue. She stated her support for the CUSP proposed
ordinance.

Vice Mayor Russell stated although she is a non-smoker, is sympathetic to the small
restaurant and bar owners and will support the proposed amendnients.

>
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At this time, Mayor Reeves suggested that the Committeereview the amendments being
offered by Vice Mayor Russell, Councillor Sullivan and Councillor Galluccio.

Upon review of the proposed amendments, Vice Mayor Russell requested the Law
Department to review as approved to form.

The hearing was adjourned at 5:45 p.m.

For the Committee,

m .,.

Aee£=tz&~a
ice Mayor Sheila T. Russell

Chair

P
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