
j0
~ ·

¢e
,0

t - f. .,:-j'a ...a ,_ ,
, ,,., , , .d""% ,¶· V '

' k 0 , . \
'%
.CO^,,,A :' 'Fr"4/NE

,,

:
' ' 'b C' I) { "' n. '." Cp

;· .. ·:0 4b ·J ', ' b , 1 ·.:" G L.'

CITY OF CAMBRIDGE ,,,,,, ,,,, ,,, ,,,,,.
Russell B. Higley

" Office of the City Solicitor " Gail S. Gabriel

City Solicitor
· City Hall Legal Counsel

Donald A. Drisdell 795 Massachusetts Avenue joseph M. Kaigier
Deputy City Solicitor Cambridge, Massachusetts 02139 Legal Counsel

MichaelC. Costello Tel. (617) 349-4121 Diane Wynshaw-Boris
AssistantCity Solicitor Fax. (617) 349-4307 Legal Counsel

Birge Albright Laura H. Yager
Legal COWiSCf Legal Counsel

April 29, 1991

.

Mr. Robert W. Healy
City Manager
City Hall
Cambridge, MA 02139 '

Re: Council Order #33, 11-26-90; Proposed Amendment to 'the
Code re: HjrinA of Strikebreakers in labor disputes

q

.

Dear Mr. Hea1y:

In response to a memorandum from the City Clerk, dated

November 30, 1990, I have reviewed the above proposed amendment to

the Code.
t

The proposed amendment prohi bits an employer in the City of

Cambridge from hiring a "strikebreaker". It also prohibits such an

employer from hiring a "replacement worker", and from recruiting

either a striketjreaker or replacement worker if it is found that,

such actions are likely to cause a threat to public safety,

violence or harm to persons or property. Such findings occur

automatically whenever the Police Commissioner so determines or

whenever the Police Department deploys officers to preserve the
V

public peace " i ri assoc i tzti on wi th a stri ke or a lockout. "

»

Violations of the ordinance are punishable by fine.
.
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This ordinance is copied word for word from a Boston ordinance

which was passed by the Boston City Council on june 13, 1990. On

the strength of an opinion from joseph I. Mulligan, jr., Esq., the

Corporation Counsel, Mayor Flynn vetoed the ordinance on july 2,

1990, but I am informed that it was subsequently passed over his

veto. I am enclosing copies of the Mayor's veto message and the

opinion of the Corporation Counsel.

In his opinion, Mr. Mulligan concluded, inter a1ia, that the

ordinance is "preempted by federal law and is unconstitutional."

Without discussing the opinion in detail, I will say that my

conclusion is the same, and, therefore, I do not recommend the

adoption of this proposed amendment to the Code.

e; t, 1, 2i"' G
." u se

1 B. Hig1ey

BA/jeb

cc: Mr. joseph E. Connarton
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RAYMONDL FLYNN

July 2, 1990

TO THE CITY COUNCIL

Dear Councillors:
"

I return herewith without my signature and disapproved

an ordinance passed by your Honorable Body on june 13, 1990,

Docket No. 0708, "In Memory of Robert Waterhouse" , which

would regulate private employers in the City of Boston who

attempt to replace striking employees during a strike or
lockout.

I regret that I am compelled to disapprove this ordi-
nance for legal reasons . As the Corporation Counsel in-
formed the City Council when he was called to testify before

the Council' s Committee on Government Operations, and as he

states in his letter to me, which I attach, since federal
law regulates an employer' s hiring of workers, the City is
prohibited from enacting its own laws in this area. The

Corporation Counsel informs me that the ordinance is not

only pre-empted bv Federal law, it is unlawful for other

reasons as well, including violation of the United States

Constitution' s Commerce Clause , its Privileges and Immu-

nities Clause , and its equal protection and due process

protections, as well as the Massachusetts Constitution "s

Home Rule Amendment .

I have "always supported our working men and women in ,

their struggle for decent wages and working conditions .

There can be no excuse when lawlessness and violence are

used against those who exercise their right to strike .

However, the answer to the painful incidents of such law-

lessness is not to pass laws which are themselves illegal.
Such action would offer false hope to workers, would result
in costly litigation which the City would lose ,

-and would

contribute to the cynicism which many now feel toward

government. There is a lawful vehicle for addressing this
problem in the form of federal legislation sponsored by

-.
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Senator Kennedy, which is now pending in Congress, S.2112,

amending the National Labor Relations Act and the Railway

Labor Act. That legislation &Sserves our strong support.

/ "
" ·1

ncerely, """"'
i

· , , , ,

,.i
(—/'1yi

r 0

/
Cl '" i

,
..1"

Raymond L. Flyniy /
Mayor of Boston
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City of Boston
Law Department

The Honorable Raymond L. Flynn
Room615 Mayor of Boston

BostonCityHall City Hall3oston, Massachusetts 02201
Boston, MA 02201617/725-4034

FAX 617/725-3199
RE: Ordinance "In Memory of Robert Waterhouse"

Joseph I. Mulligan, Jr.

CorporationCounsel Dear Mr. Mayor: ,

This letter is to advise you on the legal
issues concerning the proposed ordinance (the
ordinance) passed by the City Council june 13,
1990. That ordinance prohibits an employer in the
City of Boston from hiring a "strikebreaker", as
defined therein. It also prohibits such an
employer From hiring a "replacement worker", as
defined, and from recruiting either a strike-
breaker or replacement worker, if it is found that
such actions are likely to cause a threat to
public safety, violence, or harm to persons or
property. Such findings occur automatically
whenever the Police Commissioner so 'ietermines or
whenever the Boston Police Department, "in asso-
ciation with a strike or lockout", deploys offi-
cers to preserve the public peace.

i As you know, I recently testified before the
City Council's Committee on Government Operations
and informed the members that the ordinance, as
then written, was unconstitutional as being
pre-empted by federal law. That ordinance was
subsrquently amended and then passed by the Coun-

cil. i have reviewed the ordinance as passed and

reiterate my earlier conclusion.. In adciition, the
ordinance conzains other serious Constitutional

1The amendments relate exclusively to changed

or added references to G.L. c. 40 and do not
further enhance the underlying legality of the
ordinance.

·'
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: flaws, including violation of the United States

Constitution's Commerce Clause, Privileges and

Immunities Clause, and equal protection and due

process protections, as well as the Massachusetts

Constitution's Home Rule Amendment.

I. THE COMMERCE CLAUSE AND FEDERAL PRE-EMPTION

It is well-settled that, in general, the
states (and cities within those states) are
pre-empted from legislating in those areas where

the federal government has already legislated.
with respect to labor-management issues, the
Commerce Clause of the Untied States Constitution
(Art.l, §8, Cl.3) grants to the Congress the power·

to regulate commerce among the several states. As

a general rule, the exclusive jurisdiction of
labor relations matters that affect interstate
commerce has been granted by Congress, under the
National Labor Relation Act (NLRA), 29 uses, §151

et .s.eg,., to the National Labor Relation Board

(NLur See, also the Labor Management Relations
Act (LMRA or Taft-Hartley Act), 29 uses, §141 ,e.t,

seq. State or local legislation which infringes
on the exclusive jurisdiction of the NLRB is
subject to the doctrir.e OZ federal pre-emption.
That is, the legislation is pre-empted by federal
law.

The reason for federal pre-emption has been

stated to be as follows:

Congress evidently considered that
centralized administration of specially
designed procedures was necessary to
obtain uniform application of its
substantive rules and to avoici those

diversities and conflicts likely to
result from a variety of local proce-
dures and attitudes toward labor contro-
versies.

Garner v. Teamsters, 346 U.S. 485, 498-99, 98

L.Ed. 228, 74 s.ct. 161 (1953).

The pre-emption test was applied to an almost

identical ordinance in .'fichigan several years ago.
The outcome in that case, where the ordinance was

°J .
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found to be unconsti"tutiona1, would be2 the same

were the Boston ordinance to be tested.

The Michigan court struck down a state
"strikebreaker" law on grounds of federal pre-
emption. Michiqan State Chamber of Commerce v.
State of Michiqan, 115 LRRM 2887 (1984). Section
1, the key section of that law, is virtually
identical to Section 3A of the subject ordinance.
Both state essentially that it is unlawful for an

employer to employ a strikebreaker in place of an

employee involved in a strike or lockout.

A. Two Lines Of Pre-Emption Analysis.

There are two lines of pre-emption analysis,
one where the federal legislation has clearly

'

addressed the subject matter and one where there

is sortie federal legislation on the subject matter
but the legislation does not specifically address

certain aspects thereof. The Michiqan court
discussed them both.

The first line of pre-emption analysis was

established in San Oieqo Building Trades Council

v. Gannon, 359 U.S. 236, 79 S.Ct. 773, 3 L.Ed.2d
775 (1959). In Gannon, the Supreme Court stated
as follows: '

2See, also USA Chamber of Commerce v. State
i of New jersey, 89 N.J. 131, 445 A.2d 353 (1982)

(New jersey "3trikebreakers Act" struck down by

New jersey Supreme Court as being

unconstitutional. The Act proscribed the

importation, transportation or supplying of
individuals fcr employment in New jersey for the

purpose of interfering by force or violence with
- lawful employer/employee bargaining, or replacing

employees who are lawfully on strike or locked

out. The Act also forbade anyone not directly
involved in the strike or lock out from recruiting
persons to replace such employees and prohibited
employment agencies from knowingly referring
applicants to an emplo"er whose employees were

then on strike or lockea out. (Cited in Bardane

Manufacturing Co. v. jarbola, 724 F.Supp. 336, 342

(M.D.Pa. 1989).

?
~
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when it is clear or may fairly be
assumed that the activities which a

4

State purports to regulate are protected
by §7 of the National Labor Relations
Act [29 U.S.C. 157], or constitute an
unfair labor practice under §8 [29
U.S.C. 158], due regard for the federal
enactment requires that State jurisdic-
tion must yield...

When an activity is arguably
subject to §7 or. §8 of the Act, the
States as well as the federal courts
must defer to the exclusive competence
of the National Labor Relations Board ifthe danger of state interference with
national policy is to be averted. 359
U.S. at 244-45, 79 S.Ct. at 779-80, 3

L.Eci.2d 782-82.
.

The second line of pre-emption analysis was
established in Teamsters Local No. 20 v. Morton,
377 U.S. 252, 84 s.ct. 1253, 12 L.Ed.2d 280
(1964). Mortor. held that state law may be pre-
empted even where the activity involved is not
arguably protected by §7 or §8. Morton allows for
pre-emption in areas where Congress intended the
conduct to be unregulatea and left to the free
play of.economic forces. The Michiqan court cited
Illinois" v. Federal Tool and Plastics, 344 N.E.2Ci
1 (1975), which stated:

An employer has a right to hire replace-
ments for striking employees (NLRB v.
Mackay Radio & Teleqra'cMt Co. (1937), 304

, j U.S. 333, 58 s.ct. 904, 82 L.Ed.
1381...) and that right constitutes an
important economic weapon left to the
employer by Congress when it struck the
balance of power between labor and
Management. 344 N.E.2d at 4.

Indeed, in Mackay, the court stated:

Nor was it an unfair labor practice to
replace the striking employes with
others in an effort to carry on the
business....lt does not follow that an
employer, guilty of no act denounced by
the statute jNLRA] has lost the right to
protect and continue his business by

4
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supplying places left vacant by

strikers. Mackay, supra, at 345.
»

Having reviewed the two lines of pre-emption
analysis, the Michiqan court found that the

limitation as to the hiring of strikebreakers was

an unacceptable impairment of the employer/employ-
ee balance struck by Congress, stating that such a

limitation impinged on an employer's recognized

right to hire replacement workers. Michiqan,

supra, at 2889.

B. Limitations On Or Exceptions To Pre-
Emption.·

It is clear that under federal law an employ- ,

er has the right to hire employees to fill po-
sitions vacated by striking employees, and the

legal analysis could end herS. However, I am

mindful that some have stated, and the ordinance

3I have been provided with correspondence to
some members of the City Council from two New York

City attorneys, which correspondence is offered as

support for the legality of the ordinance. One of
those letters misreads the content of the

ordinance. The legal analysis, in any event,
commences with the acknowledgment that "Over the

past three decades, numerous state courts have

declared 'strikebreaker' laws unconstitutional on

the ground that federal labor law 'pre-empts'

., state and local prohibitions on the hiring of
replacements." Letter from attorney Ronald L.
Kuby to Councillor Scondras dated june 9, 1990.

Although Mr. Kuby then goes on to indicate why he

believes the proposed Boston ordinance tc be

different from these other laws which have fallen
to legal challenge over the past thirty years, I
do not find his analysis or his reliance. upon

cases involving laws with dissimilar terms to be

persuasive. While he does note that a New York

law which he "describes as similar to the Boston

ordinance is now under challenge in New York State

courts, in the face of two decided cases ruling
similar ordinances unconstitutional (Michiqan

State and usa Chamber of Commerce), I cannot rely
upon an 'undecided case still pending before New

York's lower courts.

5
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on its face indicates, that the purpose of the
" ordinance is to prOtect public safety and to

prevent violence. Thus, it is suggested, the
ordinance is not pre-empted by federal law because

it falls within the exceptions thereto.

Although the NLRB'S jurisdiction is very
broad, there are some instances where state courts
have jurisdiction in matters concerning labor-
management relations. The Michigan court ad-
dressed these limitations on federal pre-emption.
See Michiqan, supra, at 2889. Where a state law

regulates the relations between employees, their
union, and their .employer, the pertinent inquiry
is whether the potentially conflicting federal and

state laws were "brought to bear on precisely the 0

same conduct." Sears, Roebuck & Co. v. Carpen-
Ee,r.s,, 436 U.S. 180, 193-94, 56 L.Ed.2d 209, 98

S.Ct. 1745 (1978), quoting from Weber v. Anheuser-
Busch, Inc., 348 U.S. 468, 479, 99 L.Ed 546, 75

s.ct. 480 (1955).

The leading case of San Dieqo Buildincj Trades
Council v. Gannon, 359 U.S. 236, 3 L.Ed. 775, 79

S.Ct. 773 (1959), stated two exceptions to federal
pre-emption. The first allows states to regulate
in the area of labor relations where the activity
regulated is merely of peripheral concern to the
LMRA. Id. at 243.

The activity to be regulated by the ordinance
is the hiring of employees by a struck employer.
The LMRA states in relevant part that

I
It is the purpose and policy of this Act
[citations omitted], in order to promote
the full flow of commerce, to prescribe
the legitimate rights of both employees
and employers in their relations affect-
ing commerce....

29 uses §141. The activity proscribed by the -

ordinance is not activity "merely OF peripheral
concern" to the LMRA. The first of the two
exceptions under Gannon, then, does not apply.

Nor does the second exception apply. The

second exception under Garmon'allows a state to
regulate activity "where the regulated conduct

touche[s] interests so deeply rooted in local
feeling and responsibility that, in the absence of

6
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compelling congressional direction, we could not
' infer that Congress had deprived the States of the

power to act." Id. at 244. This limitation
generally has been restricted to "traditional
state actions4in areas such as torts or prevention
of violence." Mchiqan, supra, at 2889, quoting
from USA Chamber of Commerce v. State of New

jersey, supra, at 361.
,

It is important here not to confuse that pre-
emption based on actual federal protection of
certain conduct (here, an employer's right to
hire) with that pre-emption based on the primary
jurisdiction of the NLRA. Se.e, Brown v. Hotel
Emplo'j'ees, 468 U.S. 491, 502, 82 L.Ed.2d 373, 104

S.Ct. 3179 (1984). Where federal pre-emption is .
b

based on the latter primary jurisdiction ratio-';
nale, the presumption of federal pre-emption gives

"'

way, and state courts can have jurisdiction where

"deeply-rooted local interests are at stake." ,I.d,.

at 502-03.

However, the ordinance implicates not the
primary jurisdiction rationale but the federal
protection rationale.

If the state law regulates conduct that
is actually protected by federal law,...
pre-emptio:i follows not as a matter of
protecting primary jurisdiction, but as
a matter of substantive right. Where,

as here, the issue is one of an asserted
substantive conflict with a federal

"" enactment, then '[t]he relative impor-
tance to the State OZ its own law is not
material...£or the Framers of our
Constitution provided that the federal
law must prevail.'

4See,
e.a., Belknarj, Inc. v. Hale, 463 U.S.

491, 77 L.Ed.2d 798, 103 S.Ct. 3172 (i983) (state
court jurisdiction allowed in a state breach of
contract action by strike replacements); Sears,
Roebuck, .s,up.r.a, (state court jurisdiction allowed
in state trespass actions); and Farmer v.
Carpenters, 430 U.S. 290, 51 L.Ed.2d 338, 97 S.Ct.
1056 (1977) (state court jurisdiction allowed for

(Footnote Continued)

.
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Free v. Bland, 369 U.S. 663, 666, 8 L.Ed.2d 180,
' 82 s.ct. 1089 (1962).

Under Mackay, supra, it is. clear that federal
law protects an employer's right to hire workers
in place of striking employees. The ordinance is
a substantive conflict with that federally-
protected right and the ordinance is, therefore,
pre-empted by federal law. The primary jurisdic-
tion rationale, which allows for an exception to
pre-emption where deeply-rooted local interests
are at stake, does not apply to the ordinance.

II. DUE PROCESS AND OTHER LEGAL INFIRMITIES

Since I have concluded that the ordinance is 0

pre-empted by federal law, I need not expound on
the legal infirmities which exist under the
Privileges and Immunities Clause of the United
States Constitution or its Equal protection
Clause. Nor need I address the legal problems
raised under the Massachusetts Constitution's Home

Rule Amendment when a local CSgjernment seeks to
regulate private relationships. I do feel com-
pelled, however, to address briefly the due

process issues raised by the ordinance because
those problems illuminate my earlier conclusion
that the ordinance is pre-empted by federal law.

Under the ordinance an employer is prohibited
from hiring or recruiting replacement workers or
strikebreakers if either I) the Boston Police
Department deploys officers to preserve the public

"""
peace, or 2) the Boston Police Commissioner
determines that action taken in association with
hiring replacement workers is "likely to cause" a

threat to public peace or safety. Monetary
penalties are imposed for the violation of the
ordinance. See ordinance, Sections 3B, 3C and 4.

(Footnote Continued)
state tort remedies for intenticmal infliction of
emoticnal distress).

5I also do not address the potential for
municipal liability were this ordinance to be

enacted. Suffice it to say that the city would

likely be sued if it did and if it didn't seek to
enforce the ordinance.

8
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Under the first test, the mere act of police"'" officers being dispatched to the scene of a strike
- whether at the behest of an employer, an employ-
ee, or a member of the public,-or upon the policeDepartment's own initiative and regardless ofwhether the officer is needed to ticket illegallyparked cars or break up a riot - automaticallymakes the employer's actions in regard to thehiring of workers unlawful. Under the second
test, application of the vague standard of whether
an employer's action is "likely to cause" a threatto public peace or safety, is left to the subjec-tive determination of one individual, the PoliceCommissioner. It- is not difficult to see that,under the ordinance, an employer's due processrights can be erased without even minimal acknowl-

.edgment of fundamental constitutional protections.
The import of the lack of due process exposesthe fallacy of the argument that the ordinance isnot regulating labor relations (thus triggeringpre-emption) but rather is merely regulatingpublic safety. If an employer has the right underfederal law to hire replacement workers (as hedoes), but automatically loses that right if, forexample, a police officer shows up to directtraffic at a busy strike location, the federallyprovided right would become meaningless.

III. CONCLUSION

My research has indicated to me that thesubject ordinance is pre-empted by federal law andis unconstitutional.

Very truly yours, ,

/'/)Stf2 J /ue/l""
/ J sep I. Mulligan'"

jIM/ds

.
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OFFICE OF THE CITY CLERK
CITY OF CAMBRIDGE

CITY HALL, CAMBRIDGE, MASSACHUSETTS 02139

(617) 498-9017
JOSEPH E. CONNARTON
CITY CLERK

JOHN E. FLYNN
DEPIJTY CITY CLERK

November 30, 1990 "

TO: RUSSELL B. HIGLEY

CITY SOLICITOR

FROM: JOSEPH E. CONNARTON

CITY CLERK

SUBjECT: PROPOSED AMENDMENT TO THE MUNICIPAL CODE RE: HIRING OF

STRIKE BREAKERS IN LABOR DISPUTES.

Enclosed you will find a copy of an order which was adopted by the

City Council at its meeting of November 26, 1990 regarding the hiring of

strike breakers in labor disputes in the City of Cambridge.

Would you kindly review this proposed amendment and incorporate it
into the new text of the Municipal Code of the City of Cambridge.

Your kind attention in this matter will be greatly appreciated,
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IN CITY COUNCIL

November 26, 1990

COUNCILLOR CYR

VICE MAYOR REEVES D 0

COUNCILLOR MYERS 0

MAYOR ROLF

COUNCILLOR DUEHAY

ORDERED: That the attached amendment to the Municipal Code of the City

of Cambridge regarding the limiting of hiring of strike
breakers in labor disputes in the City of Cambridge, be and

hereby is referred to the Ordinance Committee for hearing and

report.

In Ciry Ccmucil November 26, 1990.

Adopted by the affirmative vote of nine members.

Attest:

-
Joseph E. Connarton, City Clerk.

^ '""" "°"' ¢L"µ 1.GnKH=
ATTEST:

- Joseph E. Connarton
City Clerk

g
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:U) IN THE CITY OI 4AGUJS1, AS FOLLOWS:

SECTIC'N I. POLICY
" ·

=_ 1~ -4^-
. It shall be the policy of

:

I,e City of mmsrr in accorCar.ce with
0

J

the provisions of
Y:

.G.L. ch. GO sec 21. to regulate che conduct

of employers who attempz to replace er.pZoyees who are .members of

c:

"
are associated with a labor org23ization engaged in a Cispute

:

esu!tinC in a legal scrike or a lockout invoZvincc the employer

in orcZer to protect the safety, cor.veu.ience, and peaceful

L?
eRj.oyk,e,r,t cf t9.e resiCents, visitr'rs, 2na tourists of the city of

=rs1Xm .

SZCTION 2.
DEE:

::ITIONS
When useci in "this

orciinar:

ce, the foiiow=g terms uu: have tZe

FoZiowiT.G r.eanings:

A . "ZY?LOYZZ°' .

:

ny person who performs ser'.'ices for waCes

or salary uncier a
co:

xract
oZ employment, express cm

impiiet, for an employer.

!3
. "EM?LOYZR" . Any indiviCual, partnership, or

. corporation who employs any employee id perform

services for a wage or salary and includes any agent of

any employer acting direccly or inCiirectly.

C . "LABOR ORGAEUZATIOW' . Any organization of any kinC or

any agency or employee representation committee or plan
9

.

in which employees participate and which exists tor the



0 q

purpose,
i:

j
whole cr j;j part, of CeUAn.cc with erbpic)yers

concer7.17.g griev=ces, ;abor iisputes, wages, rates of

pay, hours of empXyment cr conditions of work.

.

:

J.
"LOCKOUT" .

A reftsal by an employer to perr.it tis

employees tQ work as a result of a Cispute with such

,

employees that affects wages, >.cmrs, ami other term.s

D 0

and conCitions of emp;oym.ent of said er,ployees,
0

provided, however, that a iocZout shall Rot
i:

:ciude a

ter:

zination of e=ploymen[ for reasons teemed ;moper

under FkssacZcserts stace a7.a fecierai law.

Z.
"RE?LACZ:

·!Z;:T HO?.K2R". Any inCiviCiuai Zijeci for the

pl.=?ose of replacing either pern,anezt!y or te7.porarily

am employee who is currently eRgageC in a lawZui scrike

or wko is locket oUt by his or her employer.

i . " ST?,IX2" . Any ccc'.certed act oZ ti.e e5;p;oyees in 2

.

:

ak'fu reZusai oF the employees to perform work or 0

services for the employer, proviCeci
s4c:

2
acts are not

recc'gr.izeci as ur.Fzwful unCer Massachusetts State or

Fecierai law, ant ii the employees are represenreC by a

labor orCanZzatic7., that the said >bor orCar)izatio7.

shaZl have approved or sanctioned tZe act.
.

" G
. "STRIRZ3RZAA£R" . Any person who cuscomarily and

repeatedly offers P.im.seif or herse;f Eds employment for

the Curenicn of a strike or lockout in the' place OF ar,

employee involved in a strike or lockout.
I

SZCTION 3. tjCLAWFUL CONDUCT.
n

A . It shall be unlawful ir. the city of uugsn for any



0

m g

en.p2oyer wilZ'aily and y.nc)wincZy
:

o
em.ploy ar.y strikebreaker to

Tepiace employees who are eAher on strike accainst or locked out

by such employer. cc~b'4r

3.
:

t
shall be cn;awZui" in the city OF eky~m For any

employer not Cirecrly
i:

wolve'd in a strike or lockcmt to recruit,

secure or oZfer to secure employment for any strikebreaker or,

zny repZace.'nent worker wHere it is found that such action is
0

like;y to cause a threat co the pUiic safety, violence, or harm

to persons or property. CQ\b^b"'

C. Ft shall be "unlawful in Ue city of Simm= for ar.y

employer to employ one or x,ore
:

ep>cement workers, where it is

found that such hiring of
:

epiacement workers is likely to cause

a threat to the p"cbiic safety, violence, or harm to persor.s or

p:

Dperty.
ij. The L'in(iings requirei

u:

:Cer part 3 anci C oF this section

(

si.ai2 be satisfied either by' CJ~z_-cym
:

.
3eployme:

'.t
by the 3C-mtC.i ?oiice Department of

tetail officers or
reg:

£Lar oFficers iz orcier to

preserve the public peace, prevent violence,

prevern
irni:

:.iUcion, or prevent threats to the

public safety in association with a strike or a

lockout, or (L4'/
2. A cieterminacion by the i?oiice Commissioner that

one or more actions taken in association wit!".

hiring replacemenc workers is likely to cause a

t±iZeat to the public peace or pcblic safety,

violence, Zntimitation, or harm to persons or

%



0

.

% 4 V

property.
SZCT:

Cl::
G. ?E·1ALTIES

=. accordance with r5e provisions of M.G.L. Ch. GO sec ,

2:

,
the

S¢a :

"=<Gyxn~ of the City ,f
C=i?h,ll enforce

che provisicc.s of this oriinance. Zach strik"breaker or

Tepiacement worker employeC,
:

ecruited or secured for eir.ploymer.t,

and each attempt or cAter to recruit or secure employment, in
0

violation of any provision of the unlawful' corAuct section of

this orCinar,ce, shall be construed 2s a separate and succeeding

cffense. Zach Cay or part thereof of
':

ioiacion oZ any provision

of the
"c:

Uawfti conduct section of Uis crCinance, whether such

violation be continuous or intermittent, shall be co2strueC as a

separtte and succeeding clue7.se. iac5. violation shall carry a

penalty oZ Two Zuncired ($200.00) Dollars.

SZCTZC':

i
5. ZFFZCTIVE DATZ

TZis orC±.ance shaiZ take effect im..'neciizceiy upon passage.

SZC:

::C':O 6. SZVZ?.ABILTTY

The provisions of chis orCinance shall be severable tnci if

any one or more provisions , or parts or subparts thereof , shall

be
he:

Z
cnconsrirutionai or ot8.er"aise ir.vUiCi by any court of

competent jurisCiiction che decision oF scch court shall not

affect or im.pair any of the ren,a±.ing provisions or parts

thereof.

$

.
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be held unconstitutional or otherwise invalid by any courc of

competent jurisdiction the decision of such court shall not

affect or impair any of the ren,ainir,g provisions or parts
'

thereof .
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33.

IN CITY COUNCIL

November 26, 1990

COUNCILLOR CYR

VICE MAYOR REEVES .
COUNCILLOR MYERS b

MAYOR WOLF

COUNCILLOR DUEHAY

ORDERED: That the attached amendment to the Municipal Code of the City
of Cambridge regarding the limiting of hiring of strike
breakers in labor disputes in the City of Cambridge, be and

hereby is referred to the Ordinance Committee for hearing and

report.

In City Council November 26, 1990.

Adopted by the affirmative vote of nine members.

Attest:

-
Joseph E. Connarton, City Clerk.

^ '""" "°"' ¢L"µ lg ==ATTEST:

- joseph E. Connarton
City Clerk

¶

G

%
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WEEREAS the City of lBjD4uum must protect the
peacef:

:i
enjoyment

0

of irs resources by citizens, visitors, and tourists,

and;

WHEREAS the desire of all citize:

zs and the first anci foremost

responsibility of government is to preserve the publi

peace and prevent violence, and;

WHEREAS the enjoyment of personzl and real property of the

citizens, visitors, and tourists is emiangered when

labor Cisputes are unnecessarily and unwarrantetly

aggravated by strikebreakers, and;

WHERZAS the employment of strikebreakers to replace empZoyees

who are locked out or who are on strike has resulteC

inconvenience, strife, injuries, fatalities, ant

destruction of real and personal property, ant;

WHEREAS the Pittston Mine strike, the International Paper

strike, the Greyhound Bus strike, the Colonial bleat

strike, the Hormel strike, the General ZlCctric stri;

anci the Kohler s.tri?.e bring vivid memories of

shootings, beatings, property destruction, fear,
g

intimidation, and violence, and;

WZEREAS Robert Waterhouse, a striking Greyhound worker, was



.

b
A

over and killed in Redding, California by a Greyhound

bus driven by repiacen,ezt worker, and;

WEZ?,ZAS implicit in ccm.tracr negotiations and legal strikes is

" an agreement that strikes are a legitimate part of

labor iisputes, and;

WEEREAS state
a:

)d federal law specifically list situations ar.ci

industries in which. strikes are not allowed, thereby

6

.making clear that strikes are a legitimate right

retaiReci by workers ttxizg other labor disputes; and

WZ"E?.ZAS 'the use of strikebreakers or repiacemenc workers breaks
.

t>.is well known and accepted agreement that workers

have the right to strike, and can as a result lead to

extremely tense anCi at tin.es violent outcomes

enCangering the public safety; and
etlv«W"\

' WFiEREAS the City of under its
pcj:

ice powers has the

right and obligation to protect the public ant nor to

waste police resources, arxi;

'iiF!E:

bZ^j
:

;j
=dP case of the ('rnYr.jc..i »L!jnce, many po.Ljce

:
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NOW THEREFORE 31 IT

ORDAI:

:ZD IN THE CITY Of Mzmsst AS FOLLOWS:

SECTION I . POLICY
" ·

= 1~ ·4p"—
.

. It shall be the policy of U",e City of !JUdL(j11 in accorUr.ce with
0

the provisions of Y.G.L. Ch. GO sec 21, to regulate che conduct

of employers who attempt to replace employees who are members of

cr are associated with a labor organization engaged in a Dispute

resulting in a legal strike or a lockout involving the employer

in orcier to protect the safety, convenience, and peaceful

C
eRjoym,e,nt of the resiCents, visitcjrs, and tourists of the city of

,

0
.

.

SZCTION 2
.

DE7:

:}ITIONS
when used in this orCir.ance, the foilow=g terr.s shall Zav'e the

foZiowir.g m.eaninccs:

A . "2Z?LOYZE" . Any person who performs services For wacces

or salary under a coneract of employment, express or

impiieC, for an employer.

B
. "EM?LOYER" . Any indivitual, partnership, or

. corporation who employs any employee to perform

services for a wage or salary and includes any agent of

any employer acting directly or indirectly.

C
. "LABOR ORGANIZATION" . Any organization of any kinC or

any agency or employee representation committee or plan
g

in which employees participate and which exists for the



.

D
0

purpose, in whole or
i:

z part, of Cealizg with employers

concer:

'.ing grievmces, labor disputes, wages, rates of

pay, hours of emp;oyment or conditions of work.

:

J. "LOCKOUT". A refusal by an employer to permit his
K

employees tQ work as a result of a dispute with such

employees that affects wages, hours, and other terms

0

and conditions of empioym.ent of saici employees,

provicied, however, that a lockout shall not
i:

:ciude a

terr.ination OZ employment for reasons aeemed proper

under 14assac>.zsetrs stace
a:

xi fecierai law.

2. "RE!?LACZI·!E5T WORKZR". Any
i:

iciiviciuai hired for the

pur?ose of replacing either pe=,anently or temporarily

an emplcyee who is currently engaged in a lawZui scrike

or who is locket out by his or her employer.

F. "STRIAZ". Any ccmcerted act oF ZI.e emp;oyees in a

:

awful refusal oZ the employees to perform work or t

services For the employer, provicieC
s4c:

2 acts are not

recognized as ur.izwful uncier Massachusetts State or

Fecierai law, anci if the employees are representet by a

labor orccanizaticm, that the said labor organization

shall have approved or sanctioned tZe act.
P

" G. °'STRIKE3RZAKER". Any person who customarily and

repeatedly offers
hi:

:,seif or herse2S for employment For

the Quration of a strike or lockout in the place of ar,

employee involved in a strike or lockout.

'

y

SECTION 3. "JNLAWFUL CONDUCT.
n

A. It shall be unlawful in the city of E®ENugn for any



P

p ' F

er,pioyer wilfuily and knowinrriy to employ any strikebreaker to

replace employees who are either on strike against or locked out

by such employer. e~'"&
B. it shall be urUawZui in the city of gO¢Majtyn for any

employer not tirectly involved in a strike or lockcmt to recruit,

secure or offer to secure employment for any strikebreaker or,

any replacement wo"rker where it is Found that such action is
0

.

likely co cause a threat co the public safety, violence, or Ziarm

to persons or property.' C(W^B"'&y

C. It shall be unlawful in the city of Masman For
ar:

yeriployer to employ one or x,ore
rep:

acement workers, where it is

found that such hiring of
:

epiacEr,ent workers is likely to cause

a. threat to the public safety, violence, or harm to persons or

property.
ij. The fin(aings required

u:

'.Cer part i3 and C of this section

(

sI.all be satisfied either by'

~:

.
3eployment by the 3w=-tt..i Police Department of

detail officers or rEC'jlar officers in orCer to

preserve the public peace, prevent violence,

prevent inti7.iCatior), or prevent threats to the

public safery in association with a strike or a

lockout, or (L47

2. A aet2rminacion by the ?olice Commissioner that

one or more actions taken in association with

hiring replacement workers is likely to cause a

tiiZeat to the public peace or public safety,

violence, intimitation, or harm to persons or

.
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property.
SECTTC):

':
4. ?Z!·1ALTIES

i:

j
accordance with the provisions of M.G.L. Ch. 40 sec

ck'^'?'\Lr"
2:

,
the =R==jt of the City of shall enforce

the provisicn.s of this ordinance. Each strik"breaker or

replacement worker employeQ, recruited or secured for employment,

and each attekpt or offer to recruit or secure employment, in
0

violation of any provision of the unlawful conciuct section of

this
orCi:

iance, shall be construed as a separate and succeeding

offense. Zach clay or part thereof of violation OZ any provision

of the unlawful conduct section of tZis ordinance, whether such

violation be continuous or intermittent, shall be construed as a

separate and succeeding offense. Zach violation shall carry a

penalty OZ Two Zundred (5200.00) Dollars.
szc:

rio:i 5. zffzctive date

This orCiim.ance shall take effect im.meciizreiy cpon passage.

szcT:

e:d 6. s2ve?.ability
T>.e provisions of this ordinance shall be severable and if

any one or more provisions, or parts or subparts thereof, shall

be
he:

ci unconstitutional or otber'aise
i:

'.valid by any court of

competent jurisciiction the decision of such court shall nor

affect or im.pair any of the remaining provisions or parts
4

thereof.

g

.



P

r V

0

V 0 ' Y

be held unconstitutional or otherwise invalid by any court o"f

competent jurisdiction the decision of such court shall not

affect or impair any of the remaining provisions or parts

thereof .
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33.

IN CITY COUNCIL

November 26, 1990

COUNCILLOR CYR

VICE MAYOR REEVES

COUNCILLOR MYERS
MAYOR WOLF

COUNCILLOR DUEHAY

ORDERED: That the attached amendment to the Municipal Code of the City
of Cambridge regarding the limiting of hiring of strike
breakers in labor disputes in the City of Cambridge, be and
hereby is referred to the Ordinance Committee for hearing and
report.

In City Council November 26, 1990.
Adopted by the affirmative vote of nine members,
Attest,:- Joseph E. Connarton, City Clerk.

^ '""" '°"' Q"j/4 (LG^a=_
ATTEST:-

joseph E. Connarton
City Clerk
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Ccm5"'jy-
WEEREAS the City of LBAD&KAm must protect the peaceful enjoyment

of its resources by citizens, visitors, and tourists,
and;

WHEREAS the desire of all citizens and the first and Foremost

responsibility of government is to preserve the publi'

peace and prevent violence, and;

WHEREAS the enjoyment of personal and real property of the

citizens, visitors, and tourists is emiangered when

labor disputes are unnecessarily and unwarrantedly

aggravated by strikebreakers, and;

WHEREAS the employment of strikebreakers to replace employees

who are locked out or who are on strike has resulteC

inconvenience, strife, injuries, fatalities, and

destruction of real and personal property, and;

WHEREAS the Pittston Mine strike, the International !Mper

strike, the Greyhound Bus strike, the Colonial Pleat

strike, the Hormel strike, the General Electric strik
and the Kohler strike bring vivid memories of

shootings, beatings, property destruction, fear,

intimidation, and violence, and;

WHEREAS Robert Waterhouse, a striking Greyhound worker, was :
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0

over and killed in Reciding, California by a Greyhound

bus driven by replacemer.t worker, and;

WHEREAS implicit in contract negotiations and legal strikes is

an agreement that strikes are a legitimate part of

labor disputes, and;

WHEREAS state and federal law specifically list situations and

industries in which strikes are not allowed, thereby

making clear that strikes are a legitimate right

retai:zed by workers Ciurir.g other labor disputes; and

WZE?.ZAS 'the use of strikebreakers or replacement workers breaks
P

this well known and accepted agreement that workers

have the right to strike, and can as a result lead to

extremely tense anci at tines violent outcomes

endangering the public safety; anci
eAwjDi\

WHEREAS the City of
u:

ider its pQ:ice powers has the

right and obligation to protect the public and not to

waste police resources, ar.d;

111!E!'\ZAd iii |HhF' case of thr Cr""1'.mi.C DLLlke, many pojnce 1|||1
m

" '3
r m e;';i:yA r"°""T'

"

'""k
inj '"·7,

" .d -
',

"

-
-" i """ _ ' ·' i .

cjj, t ,Atj E'(.L!!lg_ ,E
,e g elnt= j/-F>

\ 4

%
S

'

,

"
.

""

.
b "

'
' ' ' ell bec use',Grey ou Cl agaj. g'

, av 'ce
'\

job '

" "m' .il
i

i E

f man
'

e t wid 1y_ ja ver'tise\, forl re! jacemeu '
' "

" " "
"

"""", " " '
' '" 't " I " " "'

r - d chos t condm·r '"ltett¶"
: '

.' i;ilg
'' I

th G und st tj
'Lwhi1P

,:

no,wi:
l3

"

1

would u tdiiadbll--~agQ=mthose participating in
. . _ ' -

">NjM~frrk? , and; _
rr752\ LmeYTT%nd 'A"j\noyAjjyW=,Jk!hC

cle a?k5-m"jC -1±a "-



. .

d

t
q

R"ot"' LlleNlnPa yr k/A°"i/4 their £,ailure.= pay puts

jj
,

u

;,);';;;'
U°/(

'\jm," /'UK'AA=F,"N\g\ /
CA,mjjr:dK

NOW THEREFORE 3E IT ORDAIXED IN THE CITY OF

,
AS FOLLOWS:

SECTION 1. POLICY ·

=~~4f~
. It shall be the policy of tiie City of JJUJ.U11 in accorCiance with

the provisions of M.G.L. Ch. 40 sec 21, to recuiate che conciuct

of employers who attempt to replace employees who are members of

or are associated with a labor organization engaged in a tispute

resulting in a legal strike or a lockout involving the employer

in order to protect the safety, convenience, and peaceful

Cenjoyme,nt of the residents, visitors, and tourists of the city of

=rs17¢m .

SECTION 2. DEF:NITIONS

When used in this orciir.ance, the followi:'.g terms shall have the

foiiowiRg r,eanings:

A. "2M!?LOYEE". Any person who performs services for wages

or salary under a concract of employment, express or

implied, for an employer.

B. "EM?LOYER". Any individual, partnership, or

corporation who employs any employee to perform

services for a wage or salary and includes any agent of

any employer acting directly or indirectly.

C. "LABOR ORGANIZATION". Any organization of any kind or
.

any agency or employee representation committee or plan

in which employees participate and which exists for the
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.
L '

,

J .

6

0

purpose, in whole or in part, of dealing with employers

concerning grievances, labor disputes, wages, rates of

pay, hours of employment or conditions of work.

JJ. "LOCKOUT". A refusal by an employer to permit his

employees to work as a result of a dispute with such

employees that affects wages, hours, and other terms

and conditions of empioyr.ent of said employees,

provided, however, that a lockout shall not
i:

iclude a

termination of employment For reasons cieemed proper

under Massachusetts stace
a:

'.ci federal law.

E. "REPLACE14E7:T WORKER". Any individual hired for the

purpose of replacing either perm,anently or temporarily

an employee who is currently engaged in a lawZul scrike

or who is locked out by his or her employer.

F. "STRIKE°'. Any co:'.certed act of ti.e employees in a

:

awful refusal of the employees to perform work or

services for the employer, provideC such acts are not

recognized as unlawful under Massachusetts State or

FeCerai law, and if the emplQyees are represented by a

labor organization, that the said labor organization

shall have approved Qr sanctioned the act.

" G. "STRIKE3REAKER". Any person who customarily and

repeatedly offers himself or herself for employment for

the duration of a strike or lockout in the place of an

employee involved in a strike or lockout.

SECTION 3. UNLAWFUL CONDUCT.

,

U,j,M
A. It shall be unlawful in the city of ~n for any
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employer wilfuily and knowingly to employ any strikebreaker to

replace employees who are either on strike against or locked out

by such employer.
·

Q.~bnj*
B. It shall be unlawful in the city of for any

employer not ciirectly invoiv'Mi in a strike or lockout to recruit,

secure or ofter to secure" employment for any strikebreaker or,

any replacement worker where it is found that such action is

likely to cause a threat co the public safety, violence, or harm

to persons or property. e'nN'b"'j·Y
C. It shall be unlawful in the city oF mmadk For any

employer to employ one or more rep;acement workers, where it is

found that such hiring of replacement workers is likely to cause

a threat to the public safety, violence, or harm to persons or

property.
D. The findings required under part 3 and C of this section

sMall be satisfied either by: ,

1. Deployment by the ijLg-^dll PoLice Department of

detail officers or regular officers in orcieZ to

preserve the public peace, prevent violence,

prevent intimidation, or prevent threats to the

public safety in association with a strike or a

lockout, or (L4
2. A determination by the Police Commissioner that

one or more actions taken in association with

hiring replacement workers is likely to cause a

threat to the public peace or public safety,

violence, intimitation, or harm to persons or

~
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property.
SECTION 4. ?Ei'iALTIES

I:

i accordance with the provisions of M.G.L. Ch. 40 sec

21, the S===!r of the cit, ,Fj=t,ll ,nforce

the provisicm.s of this ordinance. Each striiu=breaker or

replacement worker employeCi, recruited or secured for employment,

and each attempt or offer to recruit or secure employment, in

violation of any provision of the unlawful conciuct section of

this ortinance, shall be construed as a separate and succeeding

offense. Each day or part thereof of violation oZ any provision

of the unlawful conduct section of this ordinance, whether such

violation be continuous or intermittent, shall be construed as a

separate and succeeding offense. Zach violation shall carry a

penalty of Two Zundred ($200.00) Dollars.

SECTIO31 5. ZFFECTIVE DATE

This ortir.ance shall take effect
i:

nmediareiy upon passage.

szcT:e:j 6. severability
The provisions of this ordinance shall be severable and if

any one or more provisions, or parts or subparts thereof, shall

be hejZ unconstitutional or otherwise
i:

walid by any court of

competent iurisciiction the decision of such court shall not

affect or impair any of the remaining provisions or parts

thereof.

.
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be held unconstitutional or otherwise invalid by any court of
competent jurisdiction the decision of such court shall not
affect or impair any of the remaining provisions or parts
thereof .
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Order # " 0-56
Councillor Cyr, Vice Mayor Reeves,
Councillor Myers, Mayor Wolf and

r

Councillor Duehay re: limiting
the hiring of strike breakers in
labor disputes in the City of

? Cambridge.
«

r

' t

In City Council.

November 26, 1990

Order Adopted
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