CITY OF CAMBRIDGE

831 MASSACHUSETTS AVENUE
CAMBRIDGE. MASSACHUSETTS 02139 '

TEL 499-6161

RENT CONTROL BOARD
D. MARGARET DRURY, EXECUTIVE DIRECTOR

To: Robert W. Healy, City Manager

AL
From: Margaret Drury, Executive Director
“Date: October 4, 1989
Re: City Council Order No. 11 of June 26, 1589 Concerning

Affiliate Housing

Please be aware that there are several problems raised by
the City Council Order directing you to order me to initiate the
necessary procedures to subject Harvard's affiliate housing toO
rent control.

One very significant problem is that Harvard is not the
only educational institution which maintains affiliate housing.
, M.I.T. also owns units which are currently exempt as affiliate
housing. According to Rent Control records, 109 rental units
owned by M.I.T. are exempt as affiliate housing. Since the Rent
Control Board did not require that an educational institution
‘apply for and receive a removal permit to exempt units as
affiliate housing until 1984, it is also possible that other
educational institutions within the city of Cambridge have rental
units which have been maintained as exempt affiliate units since
prior to 1984. :

Even if the Board were the proper body to make such a change
in the treatment of affiliate housing, which, as discussed below,
is highly gquestionable, it would not be proper to attempt tO
treat Harvard's affiliate units differently from other affiliate
units. Such an action would, of course, be subject tO legal
action on a myriad of legal grounds, e.g., due process and equal
protection.

In view of the history of the judicial and administrative
treatment of affiliate housing, I do not believe that the Board
is the proper body to legislate a change in the status of
affiliate housing from exempt to controlled. In 1972, in Searls
v. Lefkowitz, Third District Court of Eastern Middlesex, No. E-4
Of 1972, the Court decided that affiliate housing was exempt from
rent control under Section 3(b)(5) of the Rent Control Act. In
that case, Judge Feloney ruled that the Sec. 3(b) (5) exemption
"includes all living quarters supplied by M.I.T. to the members
of their communicy." This decision, to which the Board was a




.
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party, was not appealed, and has governed the Board's actions for
the last seventeen years. Thus there is a settled, long-standing
judicial interpretation of the exemption as embodied in the Rent
Control Act. 1In such a situation, change in the exemption should
be effectuated by change in the Act. This is particularly true
where, as here, it is absolutely predictable that attempting to
make this change by regulation would result in substantial and
protracted legal challenges, whereas such litigation could be
curtailed substantially if the change were made by a Home Rule
petition to change the enabling act. :

Furthermore, in 1984 <the Board, after extensive public
policy discussion, reaffirmed its concept of affiliate housing as
exempt under sec. 3(b)(5) of the Rent Control Act in 1its
enactment of Regulation 48-07, which provides that after February
1, 1984, no rent controlled unit may become exempt as affiliate
housing unless the Board issues a removal permit for the unit.
Through promulgation of that regqulation the Board took steps to
ensure that there would not be any additional removals of
controlled rental housing through conversion of units to
affiliate housing except 1in limited instances. Thus the Board's
relatively recent re-examination and reaffirmation of this
exemption supplies yet another reason why it would be imprudent
to undertake such a change by regulation rather than by Home Rule
petition by the City Council.

It should be noted that in the one instance in which the
Board effectuated a change by regulation in the interpretation of
an exemption, which had been construed by the Court, the new
construction exemption in sec. 3(b) (2) of the Act, the Board did
not retroactively remove any exemption available for the units
under the previous definition of new construction. Thus in some
ways, the Board's change 1in the area of the new construction
exemption in Reg. 13-01(dd) is more analogous to the Board's
action in the promulgation of Reg. 48-07. In each instance the
Board has taken action to prevent any additional units from being
removed, but has not attempted to remove exemptions granted under
a long standing judicial interpretation.

cc: Members, Cambridge Rent Control Board
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CITY OF CAMBRIDGE

CAMBRIDGE, MASSACHUSETTS 02139
TEL. 498-901 1

EXECUTIVE DEPARTMENT
ROBERT W. HEALY
City Manager

RICHARD C. ROSSI
Deputy City Manager

October 30, 1989

To the Honorable, the City Council:

In response to Awaiting Report Item No. 33 & 51, regarding Harvard
Affiliated Housing, enclosed please find a report from the former Executive
Director of the Rent Control Board, which essentially states that such an
action would be illegal without amending the Rent Control Statutes. Such

amendment would also have to include a broader range of institutions and
could not single out Harvard University.

City Manager

RWH/d1s



Response to Awaiting Repprt jItem Number 33 and 51
regarding Harvard Affilijated Housing.

: v oo

In City Council,
October 30, 1989





