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COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, 88. | - - SUPERIOR COURT
, 3 | CIVIL ACTION

/' - . No. 90-8394

-

GEORGE F. WELCH, JR.
vs.
JOSEPH E. CONNARTON V

EMORANDUM OF DECISION AND ORDER ON
DEFENDANTfS MOTION FOR SUMMARY JUDGMENT

Plaintiff, George F. Welch, Jr. (Welch) brings this action,

\\\ \\

pro se, against the defendant, Joseph E. Connarton (Connarton),.

individually and in his officialbcapacity as Clerk for the City of
Cambridge, to recover damages for the alleged violation of his
right to free speech ’guaranteéd under the First Amendment.
Defendant Conné;ton now moves for summary'judgmeqt. Plaintiff

opposes.

BACKGROUND |
The Cambridge City Council (City Council) holds regular public
meetings. Mr. Welch, a resident of Cambridge, sent four
communications, with regard to the operation of cable television
in Cambridge, to the City Council for the éublic meeting scheduled

on Monday, December 10, 1990. Upon receipt, Mr. Connarton, in his

v Individually and in his official capacity as Clerk for the

City of Cambridge.
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capacity - as Clerk of the City of Cambridge, reviewed these
communications with past communication lists of the City Council
and determined that Mr. Wélfh had previously submitted identical
communications to the City Council within the precediﬁg'month. Mr.
Welch had also previously offered oral tesfimony in sﬁpport of the
communications at two public City Council meetings held in November
1990. The City Council, City Manager and/or City Clerk ha&
requnded to or otherwise acted upon the communications prior to
Mr. Welch's resubmission of the communications.

Because the communications were repetitive; Mr. Connarton,

after consultation with Alice K. Wolf, Mayor of Cambridge, did not

‘place the four communications on‘the communications list for the

December 10, 19§0 City Council meeting and advised Mr. Welch of his
decision. In response, Mr. Welch filed the present action.

Mr. Welch argues that Mr. Connarton's refusal to/plade the
four-communication§ on the December 10, 1990»list violated his
First Amendment right to free speech. Mr. Welch also argues that
Mr. Connarton's actions violated the Rules of the CityVCouncil.y
Mr. Connarton contends that his decision not to place the
repetitive communications on the list was reasonable in order £o‘

protect the public interest and that his actions did not violate

- the First Amendment.

2/ This theory was advanced at oral argument.
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DISCUSSION

Summary judgment is appropriate where no-materiai facts are
in dispute and the moving pafty is entitled to judgment as a matter
of law. .. Cassesso v. cOmmissionér of Corrections, 390 Mass. 419,
422 (1983); Community National Bank v. ngg§, 369:Mass.:550,;553-‘
554 (1976). . Summary judgment,—when‘appropriate;;ﬁaygbe rendered
’against.the moving party,v Mass. R. Civ. P. 56(c). ‘The material
fact§ recited above are either undisputed of considered in the
light most favorable to the noanoving party. Coveney v. Holy

Cross, 388 Mass. 16, 17 (1983).

The degree to which the governmenty'may regulate communicative
activity protected by the First Amendment depends upon the nature
of the forum ip Which the.First‘Amendmeht rights are sought to be
exercised. Cornelius v. NAACP Legal Defense and Educational Fund,

473 U.S. 788 (1985); Perry Education Ass'n. v. Perry local
Educators' Ass'n., 460 U.S. 37, ‘44 (1983). For purposes of First

Amendment anaiysis, three types of fora are recognized: "the
- traditional public forum, the public forum created by government

designation, and the nonpublic forum."™ Cornelius, . supra at 802.

¥ “The court treats the naming of Mr. Connarton in his official
capacity as the equivalent of naming the City. of Cambridge as a
defendant. See Brandon v. Holt, 469 U.S. 464, 471-472 (1985) In
order for the city to be held llable for a constltutlonal injury
inflicted by its employee, it must do something more than employ
a tortfeasor. Monell v. NY Dept. of Soc. Services, 436 U.S. 658,
691 (1978). Liability may be imposed where the acts of the employee
may fairly be said to represent official policy. Id. at 694. The
court treats Mr. Connarton's decision, after consultation with the
Mayor, as representing official policy for whlch the city may be
held liable. :
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"[A] public forum may be created by government designation of a
place or channel of communication for use by the pubiic at large
for'assembly and speech, fbf use by certain speakers, or for the
discussiop of certain subjects." Id.

| In this case, Mr. Welch challengeé Mr. Connarton's decision
not to place the four repetitive communications on .the
communicatipns-list for the December 10, 1990 public City Cocuncil

meeting. The meetings of the City Council are reéuired to be

public under G.L. c. 43, §98.¥ In addition, City Council meetings

are the focus of highly important individual and governmental
interests, and citizens have an enormous First Amendment interest
in directing speech about public issues to those who govern their
city. White v. City of Norwalk, 900 F.2d 1421, 1425 (9th cir.
1990). For these reasons, the City Council meeting at issue here
is a public forum created by government designation. City of

Madison Jdint‘SchoolADistrict v.  Wisconsin Emglbyment Relations

Comm'n., 429 U.S. 167, 175 (1976). Although this public forum is

limited to a governmental process with a governmental purpose.

¥ - General Laws c. 43, §98 provides in part:

Except in the cases of executive sessions...all meetings of
the city council shall be open to the press and to the public, and
the rules of the city council shall provide that citizens and
employees of the city shall have a reasonable opportunity to be
heard at any such meeting in regard to any matter considered
thereat.

: Rule 25 of the Cambridge City Council Rules provides:

All communications, petitions, or resolutions addressed to the City
Council shall be filed with the City Clerk. The City Clerk shall
place all such correspondence on the agenda for the next regular
City Council meeting. Correspondence that does not meet the agenda
deadline specified in rule 20 shall be held over for the subsequent
Council agenda unless it is of an emergency nature.
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White, supra at 1425; see C;'g’y ofMadisgn,,’-g_qp_z;_a_ at 175 n.8
("public bodies may confine their meetings to specified subject
matter..."), in this case, the City cCouncil rules define the
agenda. ”City,Councii Rule 25 mandates-thaﬁ_the,city Clerk shall
place all communications addreésed to the cCity Council on the
agenda for the next regular City’Council meeting. -The City Council -
has a recognizable interest in’accomplishing its businéss;in a
reasonably efficient manner. White supra at 1425-1426, however,

it must do so within the rules it has promulgated. Benevolent &

Protective Order of Elks, Iodge No. 65 v. Planning Board of
Lawrence, 403 Mass. 531, 550 (1988).’ Here, Rule 25 does not allow
for the exercise of discretion and Mr. Connarﬁonldid not have the
authority to exclude the four rebetitive éommunications from the
December 10, 1990 City Council agenda. Having so concluded, the

court need not reach the other points argued. Steinbergh v. Rent

Control Board of Cambfidge, 406 Mass. 147, 148 (1989).

ORDER

For the foregoing reasons, it is hereby ORDERED that

1. Defendant's motion for summary judgment‘is DENIED.

1

2. Summary judgment is GRANTED in favor of plaintiff, George F.

| Welch, Jr.
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It is further ORDERED that defendant Joseph E. Connarton, in

his official capacity as Clerk for the City of Cambridge, shall
place the four communications, which are the subject of this
litigation, on the age‘nda for the next regular City Council

meeting R4

Dated:&ﬂ&? , 1991

¥ Nothing herein should be construed to limit the City Council's
ability to maintain order at public City Council meetings pursuant
to the Rules of the City Council. See White supra at 1426 (speaker
may disrupt a City Council meeting by speaking too long, by being
unduly repetitious, or by extended discussion of irrelevancies).
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CONSENT COMM. # 50 S; }O
Comm. from George F. Welch, 3 ﬂoodrow
Wilson Court, transmitting various

communications previously sent to the
City Council regarding cable TV issues.

ol m Bl

In City Council,
August 7, ‘1991





