To

From

Subject

CITY OF CAMBRIDGE
INTEROFFICE CORRESPONDENCE

Robert W. Healy Date November 30, 1984
Russell B. Higley, Esqg.

Birge Albright, Esq. 5”/4 ‘ Reference

William Fowler, et al. v. City, et al.
(st. Peter's Parish)

Please see my memo of 11-5-84 stating that Judge Cashman
upheld the rezoﬁing on 5-23-83 by the City Council.

The plaintiffs have now appealed this decision to the
Appeals Court.
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CITY OF CAMBRIDGE
INTEROFFICE CORRESPONDENCE

To Robert W. Healy Date November 5, 1984
Russell B. Higley, Esq.

From Bi‘rge Albright, Esq. EA ‘ Reference

Subject William Fowler, et al. v. City of
Cambridge, et al.

I attach copies of Judge Cashman's Order and Findings
of Fact and Rulings of Law in the above case.

This case involves the rezoning by the City Council
on May 23, 1983 of a parcel of land from C-l to 0-1. The par-
cel includes an abandoned school building owned by the Roman
Catholic Church, which the Church wants to lease to the Inter-
venor, Cambridge Company, Inc. to be used as an office building.

The Intervenor moved for summary judgment which was
granted by the Judge. This decision holds that the rezoning
was proper.
BA/31

Encs.
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No. 83-3808
WILLIAM FOWLER, ET ALS

VS. ‘JUDGMENT ' (SUMMARY) (PURSUANT TO MASS.

R. CIV. P. 56)

b o b b b b

CITY OF CAMBRIDGE, ET ALS

This action came on for hearing before the‘Court, Cashman, J. _ b
presiding, upon the motion of intervenor, The CambridgevCompany, Inc.
for summary judgment pursuant to Rule 56 of the Mass. R. Civ. P.
and theredpon, upon consideration thereof, ig is ORDERED and

ADJUDGED:

That Judgment be and hereby is entered :

is valid and that the locus is validly

classified as being and 0-1 zoning district

®

‘ ]
declaring that the challenging rezoning ;
1

under the Cambridge Zoning Ordinance.

Dated at Cambridge, Massachusetts this second day of November, 1984.

oy, i
,1

Deputy Assistant Clerk
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? @g\\ ‘ COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, SS 6 SUPERIOR COURT
‘ CIVIL ACTION

;A.\ ¢ ;g// NO. 83"3808

WILLIAM FOWLER, ET AL.,
Plaintiffs

V.

CITY OF CAMBRIDGE, ET AL.,
Defendants

TR E v
b

" FINDINGS OF FACT AND RULINGS OF LAW

FS A P

ER

This is an action seeking relief in the nature of

Declaratory Judgment and Mandamus in which the Court is requested

B A A

to declare invalid as "spot zoning" a rezoning by the City coun-
cil of the City of Cambridge which changed the zoning classifica-
tion of a number of parcels, including the Locus in controversy,.

from a former designation of residential C-1 to a new designation

as an O-1 (office use) district. The area rezoned immediately

abuts a Business~A district. Defendapt argues that the new
designation: (1) constitutes a logical extension of that
district; (2) is situated in an area in which similar business,
office and commercial uses are prevalent. None of the parties

challenging the reZoning own property within the area zoned.

S e T
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Having taken a view, I find as a fact that none of the plaintiffs

are abutters and, for the most part, the rezoned Locus is not . %
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‘o .
readily visible respective properties. Accordingly, the issues

»
asserted in its motion for summary judgment by the intervenor,

22 =
the Cambridge Company; Inc., which proposes to develop the Locus
for office use, are as follows: |

1. Have the plaintiffs sustained their "heavy burden of
proving beyond reasonable doubt" that thé;rezoning in question
constitutes impermissible "spot zoning?" and;

2. Do the plaintiffs, in any event, lack standing to

challenge the validity of the rezoning?

Thquaterial facts comprising the record ih support of the
instant motion for summary judgment are derivéd for the most part
from theyaccompanying affidavit of Robert L. Wolff, Jr. (the
"Wolff Affidavit") or from matters admitted in the pleadings.

In essence the facts aré‘és follows.

On May 23, 1983, the Cambridge City Council adopted a vote
rezoning‘%-r;ctangular area of land (the "Locﬁé") from a residen-
tial C-1 zone to a new designation as an 0-1 (office use)
district. The parcel thus‘rééoned contained properties owned by
a number of parties, te largest parcel being owned by the Roman
Catholic Archdiocese of Boston and containing a large, brick,
3-story school building with surrouﬂding paved parking areas, no
longer used by the Archdiocese for school purposes. The Locus,
which is shown o Exhibit "A" to the Wolff Affidavit, is bounded
on three sides by public ways of the City of Cambridge.‘ The
\fourth side of £he Locus abuts an adjoining Business "A" zoning

district in which office use of the nature authorized in an O-1
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district is permitted .as a matter of right. The boundary line of
o

the Businesé-A zonigz district appears on Exhibit A to the Wolff
Affidavit as divdingizhe "block"Ain.whicﬁ the 1ocgs is situated.
It is alleged that the effect qf the rezoning would be to extend
to the end of that block the area in which one less intrusive
aspect of the adjoining business zone (i.e. office use) would be
permit£ed. |

My view indicates that the rezoning is consistent with the
business/office/institutional uses prevalent throughout the
surrounding neighborhood, as graphically illustrated by the 34

g

photograﬁ%é'appénded to the Wolff Affidavit, which provide a pho-

tographic,record of thevsurrounding neighborhood. I find that
the rezoning will permit a sensiblé alternative use foRkthe large
0ld school building, compatible with the present character of the
surrounding area. As an area in which only office use, as oposed
to general bdsinesé use, is permitted, the Locus will serve in
part as ainaturéi "buffer" between the existing business zone and
the othervsurrounding zoning. districts.

Reference to Eﬁhibit B to the WoOlff Affidavit, 3?2% shows
the zoning districts throughout the City of Cambridge, reveals
that thié same approach has been utilized in a number of other

instances in the City, in which 0-1 disrtricts are immediately

contiguous to business districts. Exhibit B also demonstrates

that the size of the rezoned area is consistent with other areas .

throughoutthe city which have been treated in a similar manner.
The rezoning included a number of other properties abbutting the

school premises and was supported by the occupants of those

J



‘o

parcels, as well asubther neighboriﬁé parcels, all as shown on
Exhibit C to the Wolff Affidavit.

The instant actién was commenced by a number of individuals
residing at locations also shown (color—codgd in tan) on Exhibit
B to the‘Wolff'Affidavit. That Exhibit, as well as the pho-
tographs taken frpm the vicinity of the properties of the two
nearest plaintiffs (photographs numbered 29, 30 and 34) disclose
that none of the plaintiffs is an abutter or even resides on the
same street or streets as the Locus; none of the plaintiffs resi-
des in thewfgye zoning district as the Locus; and the Locus is
not readiiy'visible.and,in many instances, is invisible from the
respective plaintiffs' properties.

This case involves a challenge to the action of the
Cambridge City Council changing ﬁhé Zoning Map to rezone a small
parcel of land from residential to office use. Plaintiffs main-
tain that this rezoning constitutes impermissible ";pot zoning",
becaues it was not taken pursuaht to any plan of uniform

reclassification of property or any general revaluation or

realignment of the Zoning Map as required by The Zoning Act,

Mass.G.L. c.40A, §4. Instead, plaintiffs contend that the
rezoning was done on an ad hoc basis for the sole purpose of
enébling the Intervenor developer to convert a former school
building into offices.

The Intervenor developer purports to support its motion for
summary judgment with an affidavit of Robert L. Wolff, one of the

limited partners of the Intervenor.
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At Counsel's r§QUest I took a view of the locus~and
surrounding area. i}

‘There are a sériés of small shops located north of the locus
along Concord and Huron Avenues. Southéast of the locus is the
Smithsonian Observatory property.. The Smithsonian Observatory -
office complex, according to the legend contained in C-2 of
Exhibit "A", atiracts a daily population of 310 to 345 people.
Said complex comprises approximately nine (9) acres and at its
nearest point to the locus is 220 ft. away. |

The ngE}on of Exhibit "A" carrying the legend "Remainder of
church ?:ggéfﬁy'- unchanged by rezoning" isfseparated from the
locus (outlined in yellow) by what appears to be approximaely 25 ft.

The Plaintiffs in this cause of action, all of whom were
allegedly entitled to statutory noﬁicé of a proposed zoning
change affecting the locus, live from a minimum of 200 feet to a
maximum of 1500 feet from the locus..All of said Plaintiffs
allege that they will be ;ggfggély affected by the zoningbchange
if implemented.

There Is A Strong Presumption In Favor Of The
Validity Of The Rezoning And The Plaintiffs Bear

A Heavy Burden Of Establishing Beyond a Reasonable
Doubt That The Rezoning Is Invalid.

It is well established that, in reviewing the validity of a
zoning amendment of this sort:

"Every presumption is to be made in favor of the amendment
and its validity will be upheld unless it is shown beyond
reasonable doubt that it conflicts with the Enabling Act."
Vagts v. Superintendent and Inspector of Buildings of

Cambridge, 355 Mass. 711, 713 (1969), quoting Lanner v.
Board of Appeal of Tewksbury, 348 Mass. 220, 228.

-5-
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In the case of ﬁaxgond v. Building Inspector of Brimfield
. e

reported in 3 Mass. App. Ct. 38 - a case which in my view bears a
substantial similarity to the instant case - the Appeals Court

found and held; '

GOODMAN, J. This is a petition for a writ of mandamus
brought by owners of property abutting or in the vicinity
of the locus (hereinafter described) allegeing that an
amendment to the zoning by-law of the town of Brimfield,
adopted on December 29, 1971, is invalid as spot zoning
and praying that the respondent building inspector be
ordered to enforce the by-law as it existed prior to the
amendment and that the town clerk be ordered to expunge
the amendment from the town's records and zoning map.

The trial judge made "Findings, Rulings, and [an] Order
for Judgment" based on a stipulation, documents, and a
view(see LaCroix v. Zoning Bd. of Appeals of Methuen,
344 Mass. 489, 490 [1962]; Mahoney v. Commissioner of
Pub. Works of Lowell, 351 Mass. 697 [1966]). The order
for judgment dismissed the petition, and the petitioners
have appealed.

The petitioners point to the various factors which
have entered, to a greater or lesser degree, into deci-
sions of the Supreme Judicial Court in the "seemingly
unending line of cases which have...reach[ed] that
court]" (Crall v. Leominster, 362 Mass. 95, 100 [1972])
attacking the validity of zoning regulations and their
amendments as spot zoning. For each case (generally less
recent) which finds spot zoning and in which one of those
factors occurs, there may be found a case which upholds
the zoning regulation, although the same factor is
present. We do not pause to classify and analyze the
numerous cases. The overriding "test is whether there
has been shown any substantial relation between the
amendment and the furtherance of any of the general
objects of enabling act.... The promotion of the public
welfare, as that term is fairly broadly construed, is
chief among the purposes of the enabling statute."

Lanner v. Board of Appeal of Tewksbury, 348 Mass. 220,
228 (1964). See G.L. c.40A, §2. :

It is clear that the petitioners have not sustained
the heavy burden of proof placed upon one attempting to
invalidate a zoning by-law as spot zoning. As was empha-
sized in Crall v. Leominster, 362 Mass. 95, 103 (1972):
"To sustain that burden they must prove facts which com-
pel a conclusion that the question whether the amendment
- falls within the enabling statute is not even fairly
debatable." See also the caes cited in fns. 4 and 5 of
the Crall case at 101-102 and Martin v. Rockland, 1 Mass.
App. Ct. 167, 169 (1973).
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Consistent with thi%}principle the courts of the Commonwealth
have frequently refef?ed to a plaintiff's:

""...heavy burden of proving beyond reasonable doubt that
the amendment is invalid because it conflicts with a
constitutional provision or does not fall within the
scope of The Zoning Enabling Act." Wallace v. Bulding
Inspector of Woburn, 5 Mass. App. Ct. 764, 787 (1977)
and cases cited.

The combination of the heavy burden borne by a plaintiff in
such a case and the relatively few instances in which that burden
can conceivably be éustained, led the Supreme Judicial Court in
Crall v. Leominster, 362 Mass. 95, 100-101 (1972) to express its

— ,
frustration with such claims in the following language:

"“This is another in a seemingly unending line of cases
which have been reaching this Court since shortly after
the enactment of St. 1920, c.602 (see now G.L. c.40A),
authorizing municipalities to adopt zoning regulations,
and in which we have been asked to declare such requla-
tions or amendments thereto invalid as beyond the scope
of the Enabling Statute. The number of such cases seems
disproportionately large in relation to the very narrow
scope of the review available before this Court on mat-
ters other than compliance with the statutory procedural
requirements for municipal adoption or amendment of such
regulations."”

The Court in Crall further emphasizd that:

"We have said repeatedly if the reasonableness of a zoning
by-law or ordinance is fairly debatable, the judgment of
the local legislative body responsible for the enactment
must be sustained." 362 Mass. at 101l.

In support of its comments the Court included in its decision a
lengthy footnote (footnote no. 4) summarizing the numerous

instances in which claims of invalidity of municipal ordinances

or by-laws have been rejectd by the Supreme Judicial Court.

e S
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This Court determines that the challenged zoning amendment
is clearly within t;e authority of the Cambridge City Council
under the applicablewlegal standards.

There are numerous decisions upholding amendments to zoning
ordinances or by-laws on facts strikingly similar to those pre-
éented.in this case. As an example, in Peters V. Citz of
Westfield, 353 Mass. 635 (1968) the plaintiffs sought to have
declared invalid an amendment to the Westfield‘Zoning Ordinance
the effect of which was to move a zoning district boundary
line which had formerly run through the middle of a block to
the end‘g?wzﬁgmblock, so as to include a single additional par-
"cel in contrast tb the several parcels invdlved in this case.

The case was also similar to the instant case in that the par-
cel ip question included a large bulding which was not prac-
tically adaptable to §in§le family residential use. Similarly,
by way of analogy to the instant case, the City in the Peters
case, reclassified the locus into a zoning district which was not
as‘permissivé as the immediately adjoinihé business zone, with
the thought that it would also be able to function as a "buffer
'lot" between the more permissive business zone and nearby resi-
dential zones. | ’

In an observation particularly applicable to the cir-
cumstances presented in this case, the Court noted that both
the nature of the structure on the parcel in question and the
character of uses of nearby propertieé clearly operated to

distinguish the locus from other residential parcels in the

area. 353 Mass. at 639.
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Similarly, in Halko v. Board of Appeals of Billerica, 349

Mass. 465 (1965) the;Court upheld the rezoning of a small par-
cel whose borders wéré logically defined by adjacent public
ways and Qhere, as here, similar uses also prevailed
throughout the neighborhood.

The courts have also recognized on a number of occasions
that the concept of "promotion of the public welfare,” is a
sufficient basis for upholding a rezoning measure @ when such an

objective can be reasonably implied in the municipality's

actions. In Raymond v. Buiding Inspector of Brimfield, 3 Mass.
o~

App. Ct. 38, 41 (1975) the need to provide additional space for

a significant industrial enterprise within the community was

deemed sufficient to uphold the rezoning in question.

Similarly, as in this case, the need to preserve and "recycle"”

~

a substantial nonconforming school structure, no longer suitable

for its original use, would suffice as a more‘ﬁhan sufficient
basis to sustain the action of the Cambridge City Coqncil in
permitting alternative office use of the premises through the
exercise of its zoning powers. As noted earlier, even if that
issue were "fairly debatable," the plaintiffs, by definition,

would have failed to sustain their "heavy burden."

Having reached a decision to the effect that the City
Council's dction did not conétitute "spot zoning", this éourt
finds no need to address the question of whetﬁer or not the
Plaintiffs have standing to challenge the validity of the

rezoning.



On all of the_evidence before me, I find that:
LN

1. The challenged rezoning is Not solely for the bene-

fit of a single owner;

2. That the general area containing the Locus is substan-

tially commercialized - a substantial portion of which, according

to my view and the map attached, attract tréffip;

3. That the rezoning has introduced a desirable element

of symmetry into the zoning pattern in the area (based upon the

view 229 the Planning Board report before the Court);

4. That the rezoning will operate as a natural "buffer"
between the business and residential zoning districts (a physical

fact readily observablg);

N

5. That numerous public purposes underlie the zoning

amendment (based upon the Planning Board Rebort);

6. That similar "buffer" zones exist throughout the

City (based upon the zoning map itself); and

7. That the purposes underlying the rezoning are con-
sistent with the purposes of the Zoning Enabling Act and do not
constitute spot zoning (the ultimate legal conclusion which the

Court is entitled to draw based upon the undispdted facts).

In summary, there is not a single fact material to the issue
of "spot zoning" which is not before the Court in a factually
undisputed form. All that remains is the application of the

governing law to those facts.

-10-




The City of Cambridge, through its legal counsel, Birge
5, _ _
Albright, has addressed a letter to me, (copies of which were

2 .
forwarded to all counsel of record) a copy of which is appended
to this decision and adopted by the Court and incorporated herein

as a part of its decision.

A map showing the locus of various businesses contiguous to,
or in the immediate vicinity of, said locus is appended hereto

and made a part hereof.

Motion for Summary Judgment of the Cambridge Company, Inc.,

is Granted.-

Judgment shall enter declaring that the challenging rezoning
is valid and that the Locus is validly clasified as being an 0-1

zoning district under the Cambridge Zoning Ordinance.

) So ordered,

Do)t

Z{hzékédf ' /éZ&Q%@gé% AZ¢//};V41

Assoc;ate Justice
by Stlatutory Authority

-11-




CITY OF CAM

RIDGE

.~ LAW DEPARTMENT

RUSSELL B.HIGLEY
CITY SOLICITOR

MICHAEL C.COSTELLO
ASSISTANT CITY SOLICITOR

EDWARD A, CUNNINGHAM
SEVERLIN B. SINGLETON )
DAVID B.O'CONNOR
BIRGE ALBRIGHT -

LEGAL COUNSEL October 5, 1984

The Honorable George W. Cashman
Middlesex Superior Court

40 Thorndike Street

Cambridge, Mass. 02141

Re: William Fowler, et al. v. City of Cambridge
et al.
C.A. No. 83-3808

Dear Judge Cashman:

I write to follow up on the hearing before you on
October 3 on the Motion for Summary Judgment of the Cam-
bridge~Company, Inc. For the record, the City of- Cambrldge
enthu31ast1cally supports this motion.

We particularly wish to second the proponent's ar-
gument that there is a strong presumption in favor of the
validity of the rezoning. Memorandum of the Cambridge Co.,
Inc., pp. 4, 5. As the Court stated in Grace v. Town of
Brookline, 379 Mass. 43, 49-~50 (1979):

. We have consistently stated that in
the judicial review of municipal by-laws
and ordinances "every presumption is to

- be made in favor of their validity, and
that their enforcement will not be re-~
fused unless it is shown beyond reasonable

.doubt that they conflict with the .applicable.. . ...

enabling act or the Constitution.” " Crall v.
Leominster, 362 Mass. 95, 102 (1972), and
cases cited....

To the same effect, see MacNeil v. Town of Avon, 386 Mass.
339, 435 NE2d 1043, 1045 (1982).

CITY ALL, CAMBRIDGE, MASSACHUSETTS 02133 ©  (617)4989020

ey e g
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YR ,
The Honorable George W. Cashman -2- . October 5, 1984
LN

I hope this material will be helpful to you. We are
confident that, after viewing the site, you will agree that
the City Council's action did not constitute "spot zoning."

Very truly yours,

Birge Albright
Legal Counsel:

BA/jl

cc: Thomas Bracken, Esq.
F. Anthony Mooney, Esq.

v/f”ff““M*
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CITY OF CAMBRIDGE

CAMBRIDGE, MASSACHUSETTS 02139
Tel. 498-9011

EXECUTIVE DEPARTMENT
ROBERT W. HEALY

City Manager December 3, 1984

To the Honorable, the City Council:

Enclosed for your information is a copy of Judge Cashman's
Order and Findings of Fact and Rulings of Law in the case of William
Fowler, et al, versus the City of Cambridge, et al, relative to the

rezoning of a parcel of land from C-1 to O-1.

Very tpfdl yours;&ﬂ/{f%/
'y
Robert W. Hea1§:::>A£:/”

City Manager

RWH/mb £
Enc.
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Agenda Item No. 127 -
S— jy/a—

Re: copy of Judge Cashman's Order & Findings

of Fact & Rulings of Law in the William Fowler

et al v. City of Cambridge, et al case Re:
rezoning of a parcel of land from C-1 to O-1.

In City Council,

- /;’Z/;éy /e
- %/4/ oy S
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