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 CONMONVEALTH OF MASSACHUSE(®YS e
MIDDIFSEX, ss: i - SUPERIOR COURT

HILARY .?mm,. ET AL
| ve, ; |
 ANDREW T, Tﬁﬁww, ET AL,

RESPOHTERTS® DRIEY

?efm;imm have hmug,hb the wrlt of mnﬁmm In this
caze agmmn@ that &t 1s ‘c&w duty of the Clty or f‘mb:z:*iage to
plae& on the ballot for t&@veaﬂﬁtian on Bovesber 4, 1965 &
initiative potitiocn fii&d.wﬁth the ﬁiﬁy ¢1$rk of eambrid@a on
July 28, 1335). |

The thmn e%ks ta mmtmu to reduce an rex:ts in

o IL J o all rental Beconmodations except zingle and two and three family
| | « mmmmmmd builm.ga and other 1imited exceptione to the vent
\‘\/7 levels of Januery 1, 1968, The proposed ordinance contains
| L/ | - i;mme@n printed pagw and ten gestions.

Toe City Clepxk fcmard@d the zreutlm to the almtzion
cmwa:mx which, in gccordance with General Lews, Chapter 43,
vec, 38, certiried the mquwiﬁ:a mumber of pignmatures on the |
» petition, At t:mf; point, in Sccordance with General Ordinances
| of Cambwidge, Chaptep 2, section 29, the election comainzion g
il ¥equested the advice of the city solicitor concerning the potition,
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acted vpon as hereimsfter ém%ﬁ%ﬂ,

. ‘
It then becowmes tha duty of the city solleitor to render an
opinien in acoordance with hie oworn obligationz of office Lo
the electlon comdoslon end obviously if 16 were the opinfon of

the chief 1ezal offlcer of the ¢ity that the meatier could pot bo

the proper subject of & mi‘wmmﬁ, the election commilgeion
aould not dinsbey the emidvice of the city #olicitor and §§£M
the uity*s funds for an mlegm purpsne,

1, The inttlative petition cannot be z:m aub 105t of
@5y Lol FETEULe PEOTOEEd oLt

8 Beropeloun un
mﬁ“ﬁ% f8opEed By The city council. -

neral lawe, a. 43, 837 providen that “a petition conm
fosiitng to the requireneats Leveinoftes provided nad requosting
the ¢ity counsil ¢o p&éﬁ & moenwe, ¢xowpt an order grented wndor
section seventy or veventy-one of Chapter one humdred aid sixby-
four or Chapter one hundred ond eikiy-six, or m\@wﬁ%mg t’:@ ,

Sahool Commlitee to pacs a measure, thevein sot forth or demlg-

nated, shall be terped am indtiative petition, and shell be
In thls and the eleht

following secilons, ‘meazure’ 2hall mean an apdinance, reoolue

tlom, order or vote passed by a elty couneil or a resolution,

arder or vote psssed by & cehool committee, as the case may be,®

™Hhe &umwm Judicial Court in !:mzn@ v, City Couusil of m

g, 242 Hasa, 599, held that the wird "measure” uped in O, &3‘,
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8, 37 dogn nob mcen any propossl ﬁlﬁ!wd by the requisite mumber

of voters. In the Dooltne case, petitioners brought usndwmis to
 compel the cléy to submit to the voters a veferendum conmanding
. the mayop ta execute contracty m connectlon with sehool house
congtemetlon. ‘The only Gietine tion procedurally betwcen pooling
end the cone st bar 1s that in Dosling, the citly councll refused
s to refler the petitlon to the electlon commisvion and in this ezéﬁa,
!" @ w}}mw the elty couneil refuned to adopt the mespure, vhe city

clerk forvorded the petifion Lo the election compission, The

fact that in Dogling, the city council refused even to consider

the messure or i this case, the election commisaion seting on
tre advice of the oity solicitor refused Co persit ballote conte
taining the measure, i3 of o partizular gignificance,

B r[ﬂ - The court 1n Pooldng v. Clty Cownsil of Fltchburg made
. L Jf/  clear wf tre f::;xlwixxg_ language the baslce limitatien on reféren-
: | dum petitions. The Court sald, at GO0l:
\w\,»] _ S "ieasure’ in dofined by 837 of the same chapler
( | g to be tan armﬁa@e, resolution, order or vobe,' kb
| is manifest that these words, slthough of broad
signirication, ere neccsserily limited to mublects
 yested by law in the gity couwncil. It canuot have
. poen the purpose of the General Court Lo reguire ‘
 or to permit the refevencim or the initistive (far
in this particuler the provieions &s %0 menluipal |
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inftlative are the same as thowe as o municipal
rofependum) touching publects wholly outaide the

(£igld of guthorized eetion by the city counsid,

Juch @ futile luteniion camnot pe ismputed oo the
General Court.” (Fuphasis added),

The Court dien congldered whether the reforendun petition

contained matter which was within the gpheve of authorized council
actisn. The Court comcluded, at o1 » that "The orders of the elty
council as to whleh the refecendim is sought in the caze as bap
are ¢l

exdcubive and not leglsistive in thelr Dature, A
aimatwn to an aﬁ‘im to sign @ epecified contract with o nymd
person to @2 2 delined thing for & apeolf

lative 208, fcooadingly the Court Glaminse

wrll of mandanus, - .

Toere 12 no suggastima whatever in Dosline ¢o mpp srt the
ansertion &t trial by petitloncrs that no matter whst 1s preseunted
s the ¢lty council, so lﬁm oz Lt has the appropriate nunber of

signatuses, the ocity has g duty to place the matter on the ball@t. |
' Doodd 12 18 cleorly to t&m cantrary, |

Dooling holds thus hat wmgmswa of what action or
inaction tie clty council takes, before an inttiative petltfon
may be mummm to the mm:m, it oust seticsly the following
mwrms

P o

RS »ifi?; ol l
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1. The petition migt propoee the adoption of a
ntasure which iz an ordinance, resclution,

order op vote,
2. 7"he proposed messure must be a subject matter
 vested by law 1n the ciby councll.
- The proposed noasure Loy not relate to a mublect
sulnide the field of authorized c&ma i1l action,

143
»

I'i: Gllet v, ef:.e;gcz«m of lowell, 306 Mass, 170, pammmw
filed muh tiw awy clerk en initiative petition wieh the appro-
- priate maw of siguatures seelring in gubstance to reduce the
City of ILowell budget. In that casg, the eity clerk refused to
tranpmil the petition to the elsction sammlsaion, and when peti-
Cionere roquested eba elaction commissioners to act on wa retie
tion, am election cdumissioners a1d not tels action,

| The Court dloaissed the petition for a wrlt of mondamus,
r’\_‘v/*z Az in gg;pljgg;g, the Court noted, &t 175, that "The petitioners,
S\ by thelr protest, which, if alloued and not acted upan adversely

}j ' by the veters, would merely reduce fw total emeunt of money -~
L ‘ &;wmprmw swithout emima roeference to any items, are oo sza:im
to bring shout somethine that the sty counsth Stnels could mot
Bocomplish mmmw any sueh peneval end ing kS
(Baphasd s

hgrin, Qilet mekes clear the fundamentel mmw in an i
intative petiticn: did the olty oeuncil have eutbority o wﬁcﬂp =
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the messure. If it did no%, then the oity clerk and the election

commissioners have no duty to act under €. 43, sectiona38 and 40,
See also Flood v, Hodges, 231 Mass, 252,

If the rule were otherwise, then anything that bore the
éppropriate number of signatures would go on the ballot, no
matter how unconstitutional or illegail, Ppor example, undep
petltloners! theory, 1f the broper number of registered voteps
Proposed an order that each year, the city should give all resie
dents a certain sum of Imoney, that would have to appear on the
ballot, Although abviously 1llegal, the city would incur the ex=

| pense of needlessly printing the ballot, submitting it to the

voters, counting the balluts, and then refuse to comply with the
vote,if carried,on the grounds that it ig 1llegal, The Supreme
Court has made clear that the city is not required to incur the
expense or ctherwiae taking 2 geries of fruitless steps when the
petition 1s beynnd the powers of the city council ana illegal,

Horton v, Attorney deneral, 269 Mass, 503. Bowe v, Secre-

retary of the Commonwealth, 320 Mass, 230, and Barnes v, Secrew

tary of the CQmmanwealth, 348 Mass, 671, relied on by petitioners,

~are totally irrelevant to the case at bar, They do not involve

municipal referenda noyp do they in any way modify the holdings of

~ Dooling v. City Council of Fitchburg or Gilet v, City Clerk of

Lowell, supra,
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The Court in Horton v. Attorney Generel, 260 Mase. 503, st
513, etates the ganeral

prinziple that "no one can guestion in the

- courts the constitutionality of a statute slready cnacted except

ene whore rights ave lmpaired thereby.” This refers to a situge
tion where & petitioner attacks the constitutionality of a stabubs
which has not besn applied apsinet such a person., But cee for an |
increasing tendency to depart frem this rule, Coffee-Hlch, Ine, v.
Compiesiongr of Public Keslth 3@8 HMass, 414,

courts when properly presented,®
Ehe Commcnuenlith, 32& M@» ’E?;a‘ at ‘2&7 that whetler the ﬁwlﬁ?&’b

Bven in these cases, however, the Court oboerved in oston
v. Attorney Genoral, 269 Mass, 503, 502 that "Cenuine controversy
25 to the contormlty of mots of these bodles to the requirements
of the constitution s Mjustizlsble subject end cognissble by tha .
’ ‘ Aud in pove v. Secrebary of |

mattér of & otabe wide initiative was within the initistive

| powers wag Juoticiable, stating: "Unless the gourts hod power w

enforce these excluslons, they would be futile, and the people
could be herrassed by measures of a kind that they had golemnly
declaved they would mot conaider, We think that the question

- whether any Initiative petition related to en exciuded matter in

a Justifisble quention,"

The cese at bar does not involve an attack on an ordinance
by permcne whose rightes are not lmpalred. To the contrary, the
mmtmﬂam assert that the city has & m&mw duty ©o plm -
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the measue on the ballot, The petiticnsrs tmx@fam ha«}e» the
- burdsn of desonatrating to the couwrt that the subieet mutiep of
the ifnitisilve pebition wae within the power of the mf’y couteldl

: t@ ﬁﬁﬁ},‘tk. .

- Purtherawre, the issusnce of 8 writ of mendswus iz an
extraordluary renedy, And 8¢ 1t does not elearly and distinetly
appear that the clty couneil had pover to adopt the meamue end
tierefore the measure 1s a proper subjeet of referendum, the Court
may in m:s dlocretion dimmive the wrls,

2,

& egredd fuets rocites that tho wmnm |
comainsion wﬁtirh‘:& the eppropriste number of aignabturcs and &f’fmr
the clty eloxk transmitted the pevition to the city Amm‘:m; uno

| objectlions were filod under General Laws, C. 43, seo. 35, Frow
Y"v’/“" | this, petitiomw rs suggesti that the petition iz deemed to be

yaiid,

Bub the provisions of €, 43, ssc. 38 relate to the volldee B

tion of the signatures o tho potition and mot the mbject matber

f the petition. It providss thot the election commlssioners

shall £1ie a ceriificate aii’zaswmg by Ma number of réplatered ,

voters the potition is signed and what wmnmm that number $e.
of the total number of registered voters. |
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The certificato becomes fingl unless objections aéw nade
and then the state ballot low commission smot conduct a public
hearing on the chjections, Such cbjections under section 26,
hovaver, cen rolate caly to the signatures on the petition.

The legal question of whether the sublect watter of the

petition is within the power of he olty council can only be
- decided by the city sollcitor and in the event that he decldes

the matier ehould not be cn the ballot, by & writ of mandamus
as in pooling and Giles, mupre,

a The ﬁ&ﬂ ed tzma guthopity to enmol
" ¥EC0bjaut uat ”m' ol €he InlETative ) "‘m :

Since the test of the legal sufficlency of the initlative
petition 1s whether- the measue was within the power of the oity

- councll o adopt, the threshold iaquiry 18 whetimr the olty

council bed gt the tims the potitisn was €4led pouer ¢H enaat
the ordinmnce,

A municipal corporaticn 48 ona of limited and defined
norations, Ses. 237, Atherton v.
Seleetmen ﬂ.ﬁ Bourne, 337 Mess. 850, 25 255-856,

In ‘g.m_x‘m v. Eayor of Fitchburg, 215 Hese. 121, 126, tho
city conditioned peddicra’ licenses-iow the price at which i
peddlers covld sell lce. The Court sald "Fhe third sotion likewlse

; n
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- provide the smma for thels inhabltants in such

«X0w

boyond the power of tho ety council to pass. Thoy have not )
the mﬂmﬁﬁy ‘tszr; £ix the prises &t which 1ce ehall be sold at

‘retall . . . A clity or toun, in the sbrence of o grank of the
.autzmrwy from the leglelature, can no more fix the price of one

ﬁf these artlelos than of the otiwr.” Therefore it iz necessory
to find elther fn the Canstiltubion of Mazseahusetts or in an

~ enabling statute, authority to enact the proposed sessure,

Artilole 47 of the Ardicles of Amcndment to the Gﬁmtwﬂtm‘
anee and dlateidbution st wammbm ?&Wa,
&uraw@ time of war, public exigency, emergency or gistress, of &
sutlicient supply of food and other common mecessaries of 1ife

end the wwi&m of eholbor, are puklis i.'um:;imxa, end the

cemmonuealth sud {he eities snd towns thereln may take snd wey
miner gu the

Osnersl Cout WhAll detormine,” (Faphasis odded.)

The Qeneral Court, however, has not made any determination
under Articls 47, mor has 4t suthsrized the cibies and towna to
e provisioh for rent cobtrsl., Thus, the sifuatlon is wiiike

~ that im fuspell v. Trezgursr & Recoiver Qeneral, 331 Hass. 201

where the Court upheld St,-1953, €. 43% authorizing the cities

and touns §o lopose rent control. The General Court did mike 8
determination under Avticle 47 that there was a public emorgengy
in residential housing and further dotermined that the wenns Go

alleviato the emergency wes through vent control and ascgordingly




i & standard for ésclaring n e
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authorized the cities and tows to adainister the detells "ren
respect to wAtters pecullarly affecting local interests,” 331
Bass. at 507.

e City of Bomton concluded that 1t could not sot under
Aticle 47 without eppropriste m,mmma Pram tho (envrel Court.
Acoordingly, there waa filed Housd 3%., 4209 uwhizh deceme the

wsubiect of _ﬁg.gl.,ém of the Justices, 1560 Ad. fh. 1265 (August 14,
- 3563). | o

, W Courd wmm out zerisue &f&eimls@,m in tmgmww :
- eonbling stetube at 1168-1260: “ihe piil sets forth no :;mnm&s
sdng an ?mmgm‘wfw enzuring a faly retwen on the i
wm of tiwe proparty, or for detomining vhat 'may be HUceRUGTY
SOV M&hm& or gorxdot &wmlim t Rleo lacking in ﬁm
fo0 jubicial review of ordinences end PO~
lated orders, or mieiw for methods, effestiventog and ratrocas

bﬁi g By prog w‘mv 51

of enlo

seement, both within the oity end in compzrative sreas
elseutere in the Comonweaith,” (Tmpheels added). |

Canbrldge mﬁt’mﬁ satiafy these

sgnce, The propoted meamure does not establish

ergtucy. TG is o gubjoch mz;am»

n sry %ﬁ‘%ﬁﬁ that m‘&g e zﬁbmzmgfww deternine ’
i& E 5%?, |

. Gortalnly the Ciiy of

%ﬁw Court alse mide clear thab there mucat b @ mwm
for ”Mmm reviow of amxme"mw clearly Woouy Sl @@m |




CITY OF CAMBRIDGE

CITY HALL, CAMBRIDGE, MAS_S'ACHUSETTS 02139 . TEL. 876-6800

LAW DEPARTMENT

PHILIP M. CRONIN
CITY SOLICITOR

EDWARD D. MCCARTHY
ROWENA E. TAYLOR
ASSISTANT CITY SOLICITORS

JOHN A. SERINO
LEGISLATIVE AGENT

September 29, 1969

Mr. James L. Sullivan
City Manager

City Hall :
Cambridge, Massachusett
Dear Mr. Suilivan:

The Petitibn for a Writ of Mandamus concerning the
proposed rent control referendum was heard at the Middlesex
Superior Court on Tuesday, September 23, 1969.

The Court directed all parties to file Briefs by
today. I filed in behalf of the City this morning. Since
the case is still pending, public discussion about it remains
inapprorriate.

Very truly yours,

57«&0\ 1 G

Philip M. Cronin
City Solicitor

PMC:cas
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moasure must bo sulmitted to the votor without elteration’and
therefore would If pmw o the mwc contalin the 11iogal |
- provisions. A clty wzmi%r haz w duty to advise that the
M»maa aaug}m t@ be zﬂ&c@ﬁ mfw the vobteér camot be
' lwmliy a&ap%ﬁ‘ : ‘

COHCIXISION

@ . Por tsw i"w&gﬁm 2%5&21& rggpondents reppoctiuily yegest |
‘ [ s thw:. the W’hiuiﬁﬁ be dimmissed. |
N

By their attorney, |

:".ﬁ e Wﬁm B Ovonin
e clty Ssldeitor
D)
R
TR
B .'“\ 7
\\/ /
N
SR
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P < ef 1%&1%&% is & fine of 1000 op inprisonment fop ong year
’ ~under €, L4, eectlon €2, . Yet petitisnore |
vober awm i&am imvallia W&amﬁ and sasent that the cicy's ,
chies? 3&@1 miw:* sanmiot dirvect thot an favalld measupe should
ot be presented to the voterg, | |

Sectlon 10{g) of the proposed Wiagure states that "pursuant
to iﬁ&amﬂmﬁata am:em Laws, Chapter 533, séction 21, thig

ordinance ghzll not be smended op repealed except under the
ﬁ provigion of Macsachugotts General Lawe, Chapter 43, cectiong
"/ ' 4 |

3T Chrough 44, inclunive, whilch provide for bothinttistive |
_ /»\ ~ petition and referenda on motlon by the ety counct).” In other
@ words, petitionsra do mz want the wessure amended or repealed
i k except by anobhor refere: g

SISETLIN .

Genaral x&!wﬁp m?m 43, mt&m 21 provides that "no

D ordinance shall be smended op repsaled except by an ordimnce
[ | adopted in zccordanse with the chanter.®
Oncey enacted; an oxdinance achlieves no special distinetion
!7 o beceuve it was the sublect of & rofevendum, Chapbter 43 o tt?xs:wmsa

the smmudeent or vepeal of an sydinance uader section 37 through
45 and also under smohions 20, 22 and 23,

The pmﬁeim in Sectien 3o(e) that Ar any mﬂﬁmn of tho
ordinence shail be held invelld,the validify of the remalnger |
shall not b8 aflected does not save the measure. The proposed
zRgure in 1ts @rmzz%t;y is beynud the pover of the city soumsil
and therelore 1s nob the eppropriate subjoet of a referendin,
Oenerel Lowe, Choptop 43, Boc. 40 provides that an inltistive
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[ ";f  after the Cesevel Court scted tu eatablish at@&w&a for declar
R ing en omergency, the Genorel Court mot mvm@ that any -
arflinance ensted by B olty counell pursuant to Article 47 and

tho &ﬁ&%}ﬁﬁg Mgimtiﬁn\‘mmm be subjeet to judicial raview, |
certalnly the city hap po power whatsaever to confer jurisdictien
on the Courts W@ to provide under what ';:irwmm% the Courts omp

Futher the Court observed that there muct be "provisions

o, eflectivenses and falvnese of enforcement, both
o within the ofty and in comparative eress elsswhore in bhe Coumole
[; ! ( /) wealth,” Tuis would be totally veyond the abllity of Camdridge
NS
D)

to provide for, Therefors, thiz agaln would moed to ba covered
in the easbling 1@1&1@’&1&; auEB: mmm 47.

he plain leng xwf of Article 47 elearly calls fov m&b ,
i e ing legislation, i‘ﬁe stmx*t in @iﬂi@ﬂ of t;m Jasticen, '
| | 1969 ﬁﬁ. he 1165, while not passing on the enabling 1%*1%}&{;1@:&
- V\:\f ] | sugpested thers, nevertheleas conlirmed that é&ﬁ&&liﬁﬁ, leginiation

N 1o mandatory by pointing out genevel defisiencies in ilouse No,
4209,

The Gonaxal Cowrt .ﬁa-a not enmcted general leglsiation
2 ' under Avtlsle 47 nor has 1t authorized Cambrldge to outb.

i& The Home Rule ermendmond @ms not aumwim the
Eropoeed meagins, ‘
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or ﬁwth which e %Wk court has power (O
uhich s Bot jueonsinbent mua the constitutlion oF lows mm

by the gomoral Court IR canformliy with powera rospreed to the
general Court by section eight, end which iz not denied, either
oxprozuly or Y clear implicatlon, to the city er town bY its

chasdere”

Mmm@v, ma%w 6 foon not glve tie city council

authorily %o &aBot ww‘s of loczl ordinances. Toore Bues he

@ﬁ%ﬁﬁm beteetn wm& the city council enscts end the Colte

ptitutica and the gewe pal Ana. W, the cily coumsll eannot

\ . é proceed in the ahocuca of euabling jegislation Lo provide veut

| @ woe that would be {nconsivtent with Articis 57 whieh
LJ , requires & ﬁ%@mmma by the Genersl Court e to the maimer

by wileh tm city eawn may provige for ghalber.
] | |
] The caly way bo yead Articles 57 and O of the arendadnt
a ( , ~ to the ¢ gonstitution eongiabently sad in aconrdanct gith the
| émmwma in tie Opinion of the Justlogs of A sgust Ly ¥ 1669 1w

ag follows:
. 1.) Tue general Gourd st cirot in accordance with
Article 47 find that theyd 1a » public emergincy and provide

vnat the citics and touns way provide for the energnsy by
apeciflc moana, such 43 roni control or indesd BY goms othee
marnEr, uch &% aceelerated houslng congtruction with reLath

gion of bullding and sonlng ondes.
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& etandard for geelaring en emgrgency before any city or tosn
Invokes 1%e povery undep Artlele 47 and the ensbling leglslaticn,
it must ales protect the propo

oty ey to enmure & fals retuvn,
dhether by tax edjustments or otirwise,and deline judiolnl proe
cedures for review of munleipal ordingnces and orders,

/\ o 3.) Tae elty must them conduct hearings and enalyze the
- (L\ | lncal situmbion to provide a rotional basls thas,in accordance

V) vwith the standard csteblished by tho enabling leglelstien, o

L wergency oxists in that gonmnity. Under Arbisie 89,

| indiog 4s W, the ¢ty or towm could then ensct rent
control without the need foo ppecifis emabling logislation for
that partieclar foun, |

b srtlcle 83, vestion 7(5) has snother eignificant
3 1 tlon on the powers of @ oity or town. It prohibite the enactuent
EEh of "private or eivil 1@3 goverulng eivil relationshly except ag
' | an lncident $5 an exorcise M independent municipal power,®

| \’ J | Rugsell v, Tredowror & ?&m&m General, 331 Masge, 0L fwma ciem» |
that eities do wot have & munlpipal pouer m&@m&mﬁ of ma
legisleture to enact rent cultrol, The Court in Cplnion of
Justices 14 not pase on the mesying of the words “givil
nelationships,” But 4f, #s for example the Corporetion Cowooed
ﬁi" Boston contonds, the relations betwsen landlord nnd benant £o
2 clvil welationahip, then Article 09, sectlen T(5) would mm
z:amhmﬁ mw cliy from adopting reut control,
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| I the xz&w ﬁmu h&a the pouer s set undor S%lcle LT
provided that mmm in Wm*mw enabling leglelation, there
85111 mvel be 2 showlng of & "miblic exipency, coergency or dio-
trews,” to aubhorise the clty to intrude on constiltutisnal rights
of private property without violating Articles 1, 10, 12 and
Fart XI, Cl. 1, 880, 1, Article 4 of the mﬁﬂem%ﬁm Congbitu~
Cion,

posed measure 1s obviously @ direct intrusion on
the M@}&% of property Wm It in effect tells ewry owaer

#ho ow08 Teal ostate that be has to pive wp @ bemefit of hla

_ cing the incoms thatl he recetves from 1t to
lovele of Janusry i,- 1954,

Lone monstrated o yumin SLOPEEDOY _
accordance with Article 57 W@mw enunclated by the Genopal |
Sourt, thm the intrusion into private property riphts o a
temporary basis would bo mma under Article 47 and the

‘*"* BT s

It 1o nob the Auty of the Court at this Junsture bo maim
finﬁitiga an oxel testiuony that o pudliic emergensy iu fact oxists,
Petltloners must instesd Gemngtrase to the Court thet there wap
bofore the oity council on August 7, 1963 woen 1 rejocted the
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wmmmm suffieient, relisble ovidence to warrant a fmdsm |
by Wit boy @M1 1f Bob by the counsll, by the people by referen-
Gum that thore <xisted & publis euergency ia houeling, Galy in |
that manper could the Courk be assured that the 1egiolation bore @
real and ﬁabawtim relation to the generel welfare. Coffee~Rich
Ing. v. Cmudnstonars of Publle Health, 345 Mess, 14, Spery |
zﬁlﬁﬁhmu&%% Cos ¥. Dirscbor of the Divieion on the Moceneories of
Blfe, “UY Bass, 308, This the peiitioners have couplately x&;ﬂﬁd
o dy, ‘ |

gy in ecction one comdes po
memﬁm whatever in a Mﬁiw ordimance, The fupreme
Judtelal Court in Sontlnentel gonatwustion o, v, G1ty of Lawsence,
tess, 513 has already resolved @w poing, There m& ai%y

eouncil pagsed an opder duo! B Gaerse

® aaount of avow. The court cbugrved the respeciive come |
tentlone of the partles ~— wnich are Ldenélcal to the contentlong
at dsgue In the case at bar: "The plalntlff contends thas this o
order createe a presuspilon, or comstibutes Peims fpeic ‘ww&mé, |
of the exlstence of such euorggnay, The defendsnt conbonds that
5t 15 not even evidence of guch emergency, and that the plaintisr
must fell in the actisn fov iaak af px'%f’ that eny emergency

- existed,” -

Tha Court paid, at 515: “"The conditiams which will peralt
the lanlvl incurring of exireardinery indebtedncss wust exist o |
trath snd fact. e can discover mothing to support a construction o
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which wouls mt & clty council to shake off the limitaticns

fmpomed um&z it by merely ﬁacw:im the exlistence of 8 ntate of

| emgwmv amd Chen mmmm the incurcing of lishilitien Lo an

uniimited amcuht for an unzmcertained perlsd of time s Lo 0o we |
Lhink tm& guch @ declaration has any presumpiive op evidentisl

forge In @wm&m&m the oxistence in fact of an emergovey o o o
There is no amiagy whatever betveen the powera of & clby wz.mn '
acting under statulory limitations and the power of the |
Courd to éﬁam & law an ¢

‘pency iaw under the expross provie

slong of arwm 48 of the ﬁmma of Amendmont of the Constitue
tin

Petibinners ub triel have in faob produced no evidence |
eyranting a declargtion of en ewergancy. ALl they did was to make

- an offer of proof of sowe docwents from the Files of ths City

3t purposs in this remeing @istincily obusure,
In any ovent, waking an offer of proof and having documenis msried
fczz* Ldéentification doen mt satlaly petitionernt busdan,

Therefore, reepondents will not dlscuss the dosuments
mmied for identification. Gm the vecord of the Court, poti-

tioners heve not sustained g that thore van

sulfielant evidence bofure the elty coumell to wgrrant & corulue

zion that @ public emerp

eney Mﬁﬁ'@&‘

Awther, neither the evidence before the Court or She
declarnbion of empregoney Juntifics the deslave




grecennta, %*ﬁ 18 1o ghoulng that thore was evidence before
the city councll to warvant thoze declaratisne,

There 18 2150 ko shouling by petitioners that the proposed
ardinance is reagonably r@lam& to yesolving 8 public emmgamy
that sllogedly "exiets with reapect to the housing of the citizens

of the clty.” mamw 4{a) of the propored messure provides that
the merimum rent for units that vewe sceupled by the tenant on

 dsmuary 1, 1968 wus the meat chargsd on that date, Prue, shat the

> would ¢o would ¥oll back the reut of snyone who rénby
: “ir—f«gzsmme of how affluont the tenant 1s and hoy

neaninglees the reat reduetion €5 to thab peraon, Tho ;wvgw%y
- ounar howdver eould be é&s&, 7ed by such an arbditrecy wf*%aat;im,.

The cit:g? esumell, uo more that tha legmmm, cin az&}m:
2n ordinance that ia nrmtmw and unreasonable on ite fuse,
Panslicld Begut iby Academy Ine, v, Board of E@gtatmt&m of

 Heledressers, 326 Mass, bau, sporey & Butehinson co. v.
; po w@@mm ol the Dlyinion on the Bocoannrivg af Mffs 3T Baca,

- OHQE,

It 18 commomplace for the olty councll to requost a ofty
galicitor for hie advice on the conetltutionality and legality
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of & pvaﬁased ucasure, “Geneprsily ap&akia&, the wunicipal law

- oflicer, whatevep his title, is the legal advicer to city and |
- toun of Clcers and deﬁartmentﬂ... He prepares op approves legal

dosuments, gives oplntens on 1&5&1 polnts ang represents tic
ahﬁlﬁiﬁaliﬁi@ﬁ, a3 réquested, before the court, coupt conmiznloners,

stave éepafzm@nzs aud legislative coumitties,” Hardy, Bunicipal

Town and ?ma.:m@, ﬁ&c 156, If the city 8olicitor advises the

¢ity council that a prspogea ordingnce ia ungensticutional in
its faee. t%a eisy euaﬁail ehould obey that advice and even {r
the G%&ﬁﬂii éianbawad the oity &olieit&?'s opinion, the elty

e face, under

Dooling v. ﬁi%gAgﬂ¥ﬁ§1} of Fitahbugg, 242 Kass. 559, 601, it
cannot be the proper auhjact of r&f&r&nﬁum. ihis 18 pot g ,‘ |
&&tuﬁt&@n where the court is aé&eﬁ to in%erfura with the process
ﬁf‘lagialatinﬂ hefa@e>comylet1aa. Cr: ,ﬁaw@ V. SQéretavy of the
ﬂummﬁﬁw%aluﬁ, 320 Maeso, 230, 237, HRat her, 1% involves » f&néa~
m@nﬁai questlon of the power of the city ceanazl and h&nae the
voter to act ag ali,

s |
NS L St . |

Section 2 (h} of the meamure provides that al) housing




~ chowa mothing 1a W smterial
| ﬁm that the @

- ments to tho Constitution, such an ardiinan

G0 o
méamt-m arse “eontrolled houning accomodstions™ and thope-
fopre gubjoot to W Nllwmk ts J&n’u&x’y 1, 19C8 with ceptatn
wmmw. G@a centained tn ﬁmmn 2(h){3) L2 "einglo f&amy
&wellings, ﬁaﬁ tuo engd t&xr% fendly cwellings in whioch the

ower duollis,

1t a3 toe preamdle nacerts in Section 1, there is & seveve
eab O bousing, 1t then is totelly

a54 Lerational on the face of the ordinance to have
‘conteined in seazm ﬂ(h}(a} Fetitioners have

TSR

1 &th to the elty council to
mn x.a 8 resonayie cmmxmmm |

protection clauue of the Cﬁmtiﬁaﬁm of the United States.

7. The proposed woamure fn fizonsistent ith the General Lave

ranted 1¢ under srtlsles 47 end 80 of the LRazmd
2 wuler amism &3,
Section 6 connot be inconsiatent with the Oeneral Laws. The
initiative pelition hee glaring teconsistencios,

fection 10{c) providen that “tue city council am.lls DY
pristed §150,000 for the tnltial admintstration and cnforcenmt
of this ordluznce eud thoresfter such further monles an |

ehsll be required to operate, aduinister and enforce thie
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ordinsnce in acoordance with 3¢a Wma end pmmmns. |
ma ety caumit, }wmm, does mob have this power and
therefore under Dooling v, City Counotl of Pitehburg, 1t 1s not
the &@Wﬁ&é " ablect of a Hlerondun,
. Under Coneral Laws, Chapter 44, sec. 32 and Chapter 43,
cec, 104, the clty mansper prepares and submita to the city

council the budget, This is an executive function, Flood v.

Hodpes, 231 Mase, 252, 256, The city council may reduce the
budget but it cannot increase 1t. Hemcs, the city council nas
uo power to &ppwsgfwiam m&pﬁ @s to Ltems stated in the m«a@m,
gilet v, Clty cmm of Isuell, 306 Mass, 170,

The ety -e&mn may wdsy C, 4%, pes, 33 Nmt_aﬁf tho
ity ww» addt t1onal sppropri&tions for @ purpose not inoluded |
in the budget, bub this dees not authorise an cutright appropriaties
in an ordinance without @ requect and a tws thirds vots, |

Section ii}(fé) further provides "#0 such monies are unavail-
able in the initlial Clseal gmiod, the Rent Board shall he
empovered and suthorized to ine/Wss 1labilities untll ruch
sondes shall be made avallable to the city counslil.” Genoval
Laus, Chopler 44, gection 31 provides that "mo department [inaaced |
by musieipal vevenue, or in whole or in part by texasion, of any
city or town, except Doston, shell imopunaw a 11adllity in excess
of the appropriatisn made for the use af sueh departeent, .. v

The perality for any clty official uho violates or dirocts

eny offietal to violate the provisione relating to the incurringt



CITY OF CAMBRIDGE

CAMBRIDGE, MASSACHUSETTS 02139
Tel. 876-6800

EXECUTIVE DEPARTMENT

James L. Sullivan
City Manager

John H. Corcoran
Assistant City Manager

September 29, 1969

To the Honorable, the City Council:

With reference to City Council order of September 22,
1969, requesting the City Solicitor and the Election Commission
to appear at the City Council meeting of this date, I transmit
herewith communication from Philip M, Cronin, City Solicitor,
with copy of Petition for a Writ of Mandamus concerning the
proposed rent control referendum, in which communication
.Mr. Cronin states that it would be inapprobriate for him and
the Election Commission to attend the meeting.

Very truly yours,

( ames L, Sullivan
City Manager
JLS/eb
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| COMMUNICATION
from the City Manager trans-

mitéing one from—_Philip M, Cr%fl\;xin,
City Solicitor,together with copy of
Petition for Writ of Mandamus concerning
the. proposed rent control referendum.
Mr.Cronin advisés the City Council that
it would be inappropriate to attend the
meeting tonight’ a !
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